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PREFACE. 


n^HE  Series  of  Law  Reports  entitled  "Decisions  of  the 
Supreme  Court  of  Nova  Scotia/'  of  which  this  is  the 
first  volume,  is  intended  to  furnish  the  Judgments  of  that 
Court  from  the  time  at  which  the  second  volume  of  Oldright's 
Reports  terminates  to  the  time  when  the  series  of  Russell  and 
Chesley  begins.  As  the  Reporting  was  not  continued  during 
that  period,  nothing  but  the  Judgments  delivered  can  be  fur- 
nished, but  these  are  to  be  made  as  nearly  complete  as  they 
can  be  with  the  manuscripts  that  are  still  available. 

The  series  is  published  by  direction  of  the  Government  of 
Nova  Sootia,  under  the  supervision  of  John  M.  Geldert,  Jr. 
and  James  M.  Oxley,  Esquires,  as  editors. 

JNO.  S.  D,  THOMPSON, 

Attoimey  General. 

July  9th,  1880. 


ERRATA. 


Page    5,  head-note,  line  5,  insert  "  the  "  between  "  married  **  and  ''  parties." 
"     62,  line  8,  erase  *'  it "  between  "  it "  and  "  no." 
"     72,  head-note,  line  9.  for  "  £100  "  read  "  £1000." 
"   108,  line  19,  for  "  necessarj  "  read  "  nnneceasarj." 
"   178,    "    22,  after  "  ordinance  in  "  insert  "  Jersej." 
**  323,  head-note,  line  13,  fer  "  TaUd  "  lead  "  invalid." 
"  345,  line  21,  for  "  686th"  read  "  136th." 
"  435,    "     4,  after  "  particular  '  insert  *'  case." 
"447,    "     5,  transpose  "the"  and  "if." 
"459,    "     8,  for  "or"  read  "on." 
"   480,    "   38,  for  "show"  read  "sue." 

498,    "   39,  for  "  was  "  read  "  were."  J 
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DECEMBER   TERM,    1866-7. 


AlfDERSON  v.  MASON. 

Tot  directing  of  the  writ,  in  a  lait  before  a  Sttpendlaxy  Ma^strate  for  eeaman'a  wages,  to 
•Qjr  of  the  oon^ablee  of  the  ooanty.  Instead  of  to  the  Sheriff  or  his  deputy.  Is  not  a  nullity, 
but  a  mere  irregularity  which  is  waired  by  appearance. 

Ibe  jarisdletii»n  of  the  Stipendiary  Magistrate  under  Revised  Statutes,  diap.  75,  is  concur- 
funt  oolfy  with  that  of  two  Justices  of  the  Peace,  and  not  exduslTe.  \ 

Jbi  this  case  the  writ  was  signed  by  and  made  returnable  before  the  Stipendiary  Magistrate, 
bat  two  JustScss  of  the  Peace  were  substituted  for  him  on  the  trial  by  the  request  of  the 


Seid,  that  the  irregularity,  if  any,  was  cured  by  the  sssent  of  the  defendant. 
Construction  of  Bevised  Statutes,  diap.  75,  sec.  26,  and  of  Provincial  Act  of  1866,  chap.  1, 
sec.  IS. 

This  was  an  action  for  seaman's  wages  broaght  up  by 
certiorari  from  a  Stipendiary  Magistrate's  Court. 

The  case  was  argued  during  the  last  November  sittings  by 
Cocmbea  for  plaintiff,  and  B.  6.  Gray  for  defendant. 

The  facts  stated  in  the  various  affidavits,  and  the  points 
taken  at  the  argument,  are  sufficiently  set  out  in  the  judgment. 

Young,  C.  J.,  now,  (December  15th,  1866,)  delivered  the 
judgment  of  the  Court : — 

This  was  a  suit  commenced  by  summons,  signed  by  and 
returnable  before  Mr.  Shiels,  the  Stipendiary  Magistrate,  and 
addressed  to  any  of  the  constables  of  the  county.  The  defend- 
ant appeared,  and,  at  the  request  of  the  Stipendiary  Magistrate, 
who  was  too  ill  to  attend,  and  by  the  special  concurrence  of 
Uie  defendant,  the  case  was  tried  before  two  Justices  of  the 
Peace.  This  was  done  in  the  knguage  of  Mr.  Coombes'  affi- 
davit at  the  express  request  of  the  defendant,  in  order  that  he 
might  not,  as  he  stated  it,  be  delayed  from  proceeding  to  sea 
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by  any  postponement  of  the  trial.  The  suit  was  for  seaman's 
wages,  and  the  jostices  having  examined  the  parties  and  their 
witnesses,  gave  judgment  for  the  plaintiff,-— debt,  $44.37; 
costs,  95  cents. 

Mr.  Gray  moved  for  a  non-suit,  on  the  ground  that  the 
contract  had  not  been  completed,  but  no  objection  was  urged 
or  oflfered  bythe  defendant  or  his  counsel  as  to  the  authority 
of  the  Court  to  try  the  cause,  nor  to  the  magistrates  compos- 
ing the  Couii. 

The  case  was  brought  up  by  certiorari ;  and  it  was  con- 
tended, first,  that  as  the  Act  of  1865,  chap.  1,  sec.  13,  referring 
to  chap.  75  of  the  Revised  Statutes,  under  which  the  action 
was  brought,  provides  that  process  under  that  act  shall  be 
directed  to  the  sheriff  or  his  deputy,  or  where  the  sheriff  is 
interested  to  the  coroner,— the  process  in  this  case  was  not 
merely  an  irregularity,  but  was  void,  and  for  this  Mr.  Qray 
cited  /  ChiUrfB  Arch.  Q.  B.  Prac,  (10th  edition)  572,  and  the 
cases  in  the  note  thereto.  But  though  it  may  be  true,  that, 
in  some  instances,  a  writ  directed  to  any  other  person  than 
the  sheriff  would  be  void,  as  we  would  probably  hold  where  a 
warrant  to  levy  the  amount  by  distress  and  sale  of  the  defend- 
ant's effects,  and  a  fortiain,  by  sale  of  his  vessel,  was  issued 
under  chap.  75  of  the  Revised  Statutes,  this  does  not  apply  to 
a  summons  followed  by  an  appearance.  The  rule  is  rather  to 
be  gathered  from  the  cases  cited  in  Arckbold,  as  follows : — 

(His  Lordship  here  read  the  following  memorandum  of 
cases: — 

Counsel  arguendo,  1  Strange,  155,  said ;  ''  I  do  admit  that 
any  error  in  mevns  process  is  salved  by  the  party's  appearance, 
and  he  shall  not  afterwards  take  advantage  of  it ;  because  the 
only  intent  of  meafM  process  is  to  bring  the  party  into  Court, 
and  when  he  does  come  that  is  out  of  the  case,  for  he  might 
have  come  in  upon  the  writ  without  it."  If  the  sheriff  be  a 
party  and  the  writ  be  directed  to  him,  the  Court  or  a  Judge 
will  set  aside  the  proceedings  for  irregularity. 

Writ  directed  to  a  sheriff  good,  though  the  sheriff  one  of 
the  plaintiflb.    1  Dowl.,  151. 

But  it  is  irregular  where  directed  to  the  sheriff,  and  he  is 
the  only  plaintiff.    /  W.  BL,  506. 
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In  an  action  by  a  sheriff  against  one  of  his  bailiffs,  the 
latitat  was  directed  to  the  sheriff  himself,  and  not  to  the 
coroner.    Held  irregular,  Ibid,) 

It  appears  then  that  the  directing  Qf  the  writ  to  any  of 
the  constables  of  the  county  is  not  a  nullity,  but  a  mere 
insularity  which  is  cured  by  appearance. 

It  was  objected,  secondly,  that  the  writ  being  returnable 
before  the  Stipendiary  Magistrate  under  section  25,  he  alone 
could  try  the  cause,  and  no  consent  of  the  defendant  could 
give  the  two  justices  jurisdiction.  Now,  we  are  of  opinion 
that  the  jurisdiction  of  the  Stipendiary  Magistrate  under 
Revised  Statutes,  chap.  75,  is  concurrent  only,  not  exclusive ; 
and  as  two  justices  could  have  issued  the  summons  and  tried 
the  case,  we  can  see  no  objection  in  principle  to  their  being 
substituted  for  the  Stipendiary  Magistrate,  with  the  concur- 
rence and  at  the  instance  of  the  defendant  It  is  not  as  if  two 
parties  had  been  called  in  who  had  no  original  authority — 
they  had  authority  under  a  proper  writ  independent  of  the 
defendant's  assent — and  that  assent  might  be  viewed  as  equi- 
valent to  an  appearance  without  process,  or  at  all  events  as  a 
waiver  of  any  olgection  to  the  process. 

We  think,  therefore,  that  the  judgment  below  must  be 
affirmed. 

Judgment  affirmed. 

Attorney  for  plaintiff,  Caornbea. 

Attorney  for  defendant,  B.  0.  Gray, 


HABItIS  t;.  FADER. 

Am  BlBdaTft  fa  fofflcfanily  cotifled  la  the  came,  althou^  the  wonta  '*  plaintiff  **  ud 
^Mtodsai"  ■nccalUed  In  UMhMdlng  after  thaiuuiiMoCtkapartfai. 

Tha  changiaf  flf  the  Taniie  in  a  caoM  dependa  maraly  an  tha  balanoa  oC  eonTvniaaoa  «■ 
r«fuda  tha  trtal. 

In  thto  eaaa,  tha  Covrt*  bafaiff  of  opinion  that  tba  oania  ooold  be  mora  oonfiniantly  triad 
in  anoChar  ooontj  than  that  in  wUdi  the  Tanno  mm  laid,  nada  tha  rala  to  dtanga  tha  Tonua 
wUheoati. 


Bla/ncha/rd,  Q.  (7.,  on  a  former  day  had  moved  for  a  rule 
•absolute  to  change  the  venue  in  this  case. 

The  rule  was  aigued  by  BUvnchardf  Q,  (7«,  for  the  defend- 
ant, and  We<Uherbe  for  the  plaintiff. 
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The  facts  set  out  in  the  various  affidavits,  and  the  points 
taken  at  the  argument,  are  sufficiently  set  out  in  the  judgment. 

DesBabbes,  J.,  now,  (December  15th,  1866,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  application  for  a  change  of  venue  from  the 
County  of  Kings  to  the  County  of  Halifax,  on  an  affidavit  of 
defendant,  stating  that  the  cause  of  action,  if  any,  arose  at 
Margaret's  Bay,  in  the  County  of  Halifax,  distant  ninety-two 
miles  from  Eentville,  in  the  County  of  Kings,  that  he  has  a 
good  defence  on  the  merits,  that  he  and  his  witnesses,^  eight  in 
number,  reside  at  Margaret's  Bay,  and,  being  a  poor  man,  he 
cannot  afford  to  take  his  witnesses  to  KentviUe. 

The  application  was  resisted  on  the  part  of  the  plaintiff  on 
two  grounds ;  first,  that  the  affidavit  of  defendant  is  not  pro- 
perly entitled  in  the  cause,  it  being  entitled  "  Judson  D.  Harris 
V,  John  H.  Fader,"  not  naming  plaintiff  and  defendant,  as  is 
usually  done ;  secondly,  that  all  the  plaintiff's  witnesses,  six 
or  seven  in  number,  reside,  with  the  exception  of  one,  out  of 
the  County  of  Halifax,  and  most  of  them  in  the  County  of 
Kings,  within  a  few  miles  of  Kentville,  and  that  more  expense 
will  be  incurred  by  plaintiff  in  taking  his  witnesses  to  Hali- 
fax than  the  defendant  would  incur  by  taking  his  witnesses 
to  Kentville. 

In  the  first  place,  we  think,  on  the  authority  of  Richard 
V.  Isaac,  \  0.  M.  &  22.,  136,  that  although  the  affidavit  of 
defendant  does  not  designate  the  parties  as  plaintiff  and 
defendant,  as  is  generally  done,  it  is,  notwithstanding  the 
omission  of  these  words,  sufficiently  entitled  in  the  cause.  In 
the  case  referred  to,  the  affidavit  being  entitled  "  Thomas  D. 
Isaac  at  the  suit  of  John  Richard,"  was  held  to  be  a  deviation 
from  the  usual  mode,  which  Qumey,  B.,  said  had  never  been 
nUowed,  observing  that  the  proper  mode  of  entitling  it  was 
"  A.  B.  V.  C.  D.,"  just  as  the  affidavit  of  the  defendant  in  this 
case  is  entitled. 

Lastly,  having  read  and  considered  the  affidavits  on  both 
sides,  we  are  under  the  impression  from  the  facts  and  circum- 
stances therein  respectively  set  forth  that  this  cause  can  more 
conveniently  be  tried  in  this  than  in  the  county  in  which  the 
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venue  is  laid,  and  that  there  must,  therefore,  be  a  rule  absolute 
to  change  the  venue  with  costs. 

Kule  absolute. 

Attorney  for  plaintiff,  Weathtrhe. 
Attorney  for  defendant,  Blanchard,  Q.  C. 
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Is  ft  praweatloii-for  Mgftinjr,  where  there  is  «  ferelinA  meirfafe,  the  foreign  Uw  mnst  be 


Ihia,  however,  ii  not  neoeewy,  where  the  marrlem  hae  been  admitited  bj  the  defendant, 
and  there  an  cMToborating  drmnwtencee  itrengthening  the  ■dmiailon. 

The  teetfattoqy  ef  the  viaieter  who  married  parties  that  he  had  a  marriage  lioenie  which 
waabrooghi  to  him  Iqr  ene  ef  the  parties  that  he  dn]y  returned  the  same— that  all  the  forms 
of  bw  were  oheerred  as  required  by  the  license,  and  that  the  marxiage  was  performed  aeoordiag 
to  the  ittee  and  ceremonies  of  his  church  is  sufflcient  proof  of  the  Uoenae  haying  been  issued 
and  retcimed,  and  ef  the  marriage  haying  been  duly  solemnized.    Wilkdis,  J.,  dtUfitanie, 

In  this  case,  the  first  alleged  marriage  was  oontfaoted  in  Boston,  Maawchnsetts,  and  no 
preof  whateyer  was  gfyen  of  the  marriage  law  of  Massachusetts.  There  was  evidence,  howeyer, 
hy  a  witossB  piesent  thereat,  ef  a  marriage  ceremony,  and  of  snbaequent  cohabation  as  man 
and  wiis.  Another  witness  teetifled  as  follows :— "  I  spolce  to  the  defendant  at  Pamboro'.  A 
«j«jintwy  to  be  his  wife  was  looking  after  him.  She  is  now  praseut.  I  asked  him  what 
him  leaye  his  wife  in  the  Btatee  and  many  another  woman  at  Parrsboro*.  He  laid  he 
Ad  not  thbifc  his  wife  would  follow  him  from  the  States.  He  thought  ihe  neyer  would  trouble 
him,  hut  as  long  as  ahe  had  followed  him,  he  would  talce  her  and  support  her  as  long  as  they 
Byed.    We  were  old  aoqnalntanres,  and  I  asked  him  about  his  wife  nho  was  daiming  him.** 

SHd,  thai  there  was  no  necessity  for  proof  of  the  marriage  law  of  Masnehusetts,  as  the 
■aarriage  was  suflleiently  preyed  by  the  admission  oi  the  defendant  and  the  corroborating  ctr- 


BiQAMT,  tried  before  Youya,  C.  J.,  at  Amherst,  in  October 
last 

The  counsel  for  the  prboner  at  the  trial,  (Townsihend,)  con- 
tended that  there  was  no  sufficient  evidence  of  either  of  the 
allied  marriages,  as  regards  the  fiirst,  which  was  contracted 
in  Boston,  Massachusetts,  because  no  proof  had  been  given  of 
the  law  of  Massachusetts  with  reference  to  marriages, — as 
regards  the  second,  which  was  solemnized  in  this  Province* 
b^ause  the  license  had  not  been  produced,  nor  an  extract  from 
the  records  of  marriages  certified  by  the  Financial  Secretary 
under  Revised  Statutes,  chap.  120,  sec  44. 

The  defendant  was  convicted,  but  the  learned  Chief  Jus- 
tice reserved  both  points  for  the  consideration  of  the  Court. 
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The  evidence  with  regard  t6  the  first  marriage  was  as  fol*^ 
lows : — 

Evelina  Bremner,  a  witness  for  the  Crown,  said : — **  In 
August,  1855, 1  lived  in  East  Boston ;  my  sister,  Angeline,  (the 
defendant's  alleged  first  wife)  lived  with  us.  She  was  there 
married  on  the  12th  of  the  month  to  Henry  P.  Allan,  (the 
defendant.)  The  Rev.  Mr.  Allan,  the  Methodist  Episcopal 
minister,  married  them  there  at  his  church,  which  be  attended 
for  two  years.  The  12  th  was  the  Sabbath  day.  At  the  hour 
appointed  he  drove  to  our  house  with  a  span  of  white  horaes, 
which  took  me,  the  bride,  and  another  sister,  and  a  man  called 

Henry  B -f^  to  the  church.    The  marriage  took  place  at  the 

altar.  We  then  went  down  the  other  aisle  and  were  carried 
to  the  bridegroom's  boarding-house  at  East  Boston.  They 
lived  together  for  two  years  as  man  and  wife.  They  had  one 
child  before  I  left  Baston  for  HaUfax.  The  defendant  is  the 
man.  He  and  his  wife  were  at  our  house  almost  every  even- 
ing. I  have  not  seen  him  since  I  left  Boston  till  last  Monday. 
Had  no  difficulty  in  recognizing  him.  Seven  months  after  I 
was  in  Halifax  I  returned  to  Portland,  where  my  sister  came 
to  see  me  with  a  second  child.  She  has  now  a  third  child 
about  three-years  old.  I  saw  Bev.  Mr.  Allan  administer  the 
sacrament  and  baptize." 

John  Dow,  another  witness  for  the  Crown,  said :  **  I  saw 
defendant  in  the  month  of  August  last  year  at  Pairsboro'. 
Saw  him  first  time  at  Parrsboro'  in  the  meeting  house.  The 
second  time  I  saw  him,  I  spoke  to  him  and  he  owned  to  his 
being  the  same  Henry  Allan — the  same  man.  He  is  the  same 
man  else  I  am  wild.  We  worked  two  months  together  in  the 
same  yard  at  Eastport,  seventeen  years  ago.  A  woman,  claim- 
ing to  be  his  wife,  was  looking  after  him  when  I  spoke  to  him 
at  Parrsboro*.  She  is  now  present.  The  defendant  was  sober. 
I  asked  him  what  made  him  leave  his  wife  in  the  States  and 
marry  another  woman  at  Parrsboro*.  He  said  he  did  not 
think  his  wife  would  follow  him  from  the  States.  He  thought 
she  never  would  trouble  him — ^but  as  long  as  she  had  followed 
him,  he  would  take  her  and  support  her  as  long  as  they  lived. 
She  had  a  little  boy  with  her.  We  were  alone  at  this  conver- 
sation. Defendant  said  at  first  he  did  not  know  me.  I  then 
called  him  Henry  Allan  and  he  owned  to  it.    Defendant  told 
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me  .his  first  wife  was  dead,  We  were  old  acquaintances,  and 
I  a^ed  him  ahout  his  wife  who  was  claiming  hinu  I  think 
he  did  not  want  to  know  me  at  Farrsb(»ro',  He  said,  after- 
wards, he  knew  me  well  enough." 

As  regards  the  seccmd  marriage,  the  following  evidence 
was  given: — 

Bev.  Duncan  McEinnon  said ;  "  I  am  the  minister  of  the 
Presbyterian  Church  at  Parrsboro' — ^the  settled  minister.  The 
def Aidant,  and  a  brother  of  Jane  Grant,  called  at  my  house  in 
May,  1865,  to  have  defendant  and  Jane  married.  I  celebrated 
matrimony  between  them  a  few  days  after,  in  the  house  of 
Jane's  father.  I  had  a  license  for  the  marriage.  I  married 
them  May  24th,  1865.  I  returned  the  license  to  Mr.  Bradley 
shortly  after.  He  is  the  issuer  of  licenses  and  gave  me  a 
receipt.  The  license  was  brought  by  the  defendant  to  me. 
The  Grants  adhered  to  my  congregation.  I  performed  the 
marriage  according  to  the  rites  and  ceremonies  of.  my  church. 
The  defendant  told  me  he  was  a  shipwright,  bom  in  Eastport. 
All  the  forms  of  the  law  were  observed  as  required  by  the 
license." 

YouKO,  C.  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court. 

After  stating  the  case,  and  the  evidence  with  regard  to  the 
first  marriage,  his  lordship  said  :— 

It  is  a  principle  of  the  law  of  evidence,  that,  on  a  prosecu- 
tion for  bigamy  and  in  actions  for  crim.  eon.,  the  marriage 
must  be  strictly  proved.  The  cases  cited  at  the  argument 
from  i  Burr,,  2057 ;  1  Will  BL,  632.  and  1  Doug.,  171,  and  the 
uniform  practice,  says  Baron  Parke,  ever  since  these  decisions, 
seem  to  have  settled,  (we  may  now  indeed  say  have  conclu- 
sively settled)  that,  in  actions  for  crim.  con,  and  on  an  indict- 
ment for  bigamy  it  is  necessary  for  the  plaintiff  or  prosecutor 
to  show  what  the  Courts  call  a  marriage  in  fact,  that  is,  an 
actual  marriage,  valid,  or  avoidable  and  not  yet  avoided,  (3 
Inst,,  88,)  and  that  acknowlegment,  cohabitation,  and  reputa- 
tion, which  raise  a  presumption  of  a  valid  marriage,  are  not 
sufficient. 

The  marriage,  also,  if  it  be  a  marriage  abroad,  must  be 
proved  to  have  been  celebrated  according  to  the  laws  of  the 
country  in  which  it  took  place. 
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These  are  admitted  roles,  but  the  quantity  and  kind  of 
proof  which  the  hiw  recognizes,  it  is  not  quite  so  easy  to 
determine.  Proof,  according  to  Archbdd,  in  his  Criminal 
Evidence,  752,  that  the  ceremony  was  performed  by  a  person 
appearing  and  officiating  as  a  priest,  and  that  it  was  under- 
stood by  the  parties  to  be  the  marriage  ceremony,  according 
to  the  rites  and  customs  of  the  foreign  country,  would  be 
sufficient  presumptive  evidence  of  it  so  as  to  throw  upon  the 
defendant  the  onuB  of  impugning  its  validity,  and  he  cites 
Rex  V.  Inhctbitants  of^  Brampton,  10  East,  282.  But  this  was 
a  case  of  settlement,  to  which  the  stricter  rule  does  not  apply, 
and,  although  the  law  will  be  satisfied,  in  this  case  as  in  most 
others,  to  act  upon  certain  presumptions,  I  cannot  help  think- 
ing that  in  the  above  passage  the  learned  author  has  gone 
further  than  the  cases  will  justify.  It  must  be  conceded,  I 
think,  that  a  foreign  marriage  must  be  proved  to  have  been  in 
accordance  with  the  foreign  law,  and  it  was  established  by 
the  Sussex  Peerage  Case,  11  CI.  &  Fin.,  85,  134,  overruling 
The  Queen  v.  Dent,  1  Car.  &  E.,  97,  that  the  foreign  law  must 
be  proved  by  an  expert — ^a  person  peritvs  virtute  officii  or 
virtide  professionis.  It  is  evident  that  a  failure  of  justice 
will  often  be  occasioned  by  this  strictness.  In  case  of  a 
second  marriage,  shocking  it  may  be  the  moral  sense  of  the 
community,  how  is  the  first  to  be  proved  which  may  have 
taken  place  in  a  remote  comer  of  Europe  or  on  the  other  side 
of  the  globe  ?  This  is  a  question,  however,  more  for  the 
Legislature  than  the  Courts,  and,  notwithstanding  the  minute- 
ness of  detail,  the  solemnity  and  the  perfect  good  faith  of  the 
first  marriage  in  this  case,  we  should  have  held  the  proof 
insufficient  but  for  the  admission  of  the  defendant.  In  aid  of 
this  evidence,  the  train  of  circumstances  proved  by  the  princi- 
pal witness,  (for  the  wife  herself,  though  present  at  the  trial, 
could  not  be  a  witness,)  and  the  subsequent  cohabitation  and 
birth  of  children  appear  to  us  to  be  all-powerfuL  An  admis- 
sion, not  coroborated  as  this  is,  has  been  held  in  some  of  the 
cases  to  be  enough,  as  in  Rex  v.  Upton,  1  Russell  on  Crimes, 
218,  where  it  was  proved  that  the  prisoner,  being  chai^ged 
with  bigamy,  made  a  statement  before  a  justice,  in  which  he 
expressly  declared  that  he  had  married  his  first  wife,  who  was 
then  present,  and  Mr.  J.  Erskine  left  the  case  to  the  jury, 
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observing  that  this  was  not  an  incautious  statement,  made 
without  due  attention,  but  that  the  prisoner's  mind  was 
directed  to  the  very  point  by  the  charge  made  against  him ; 
OQ  which  the  editor  observes,  in  a  note,  that  it  is  quite  dear 
that  this  is  the  proper  course,  as  everything  which  a  prisoner 
says  against  himself  is  evidence  to  be  left  to  the  considera- 
tion of  a  jury. 

So  Mr.  Starkie  says  in  his  Law  of  Evidefn^ce,  2894,  "  I  have 
known  a  prisoner  to  be  convicted  of  bigamy  upon  proof  of 
hia  deliberate  admission  of  both  marriages,  in  the  presence  of 
his  first  wife,  before  a  magistrate." 

Trueman's  ccLse,  1  East's  F.  C.  470,  proceeded  on  the  same 
principle,  though  there  the  adm  ission  was  backed  by  the  copy 
of  a  proceeding  in  a  Scotch  Court  against  the  prisoner  and 
the  first  wife. 

In  Regina  v.  Norton,  2  M.  &  Rob.,  506,  the  Court  said ; 
**  Declarations  hastily  or  lightly  made  were  entitled  to  very 
little  weight;  but  what  the  prisoner  said  deliberately  and 
when  it  was  obviously  his  interest  to  deny  his  marriage,  if  Jie 
did  not  know  it  to  be  a  valid  one,  was,  undoubtedly,  evidence 
entitled  to  the  very  serious  consideration  of  a  jury." 

Now,  what  evidence  have  we  here  ?  The  prisoner  had  con- 
tracted a  second  marriage  at  Parrsborough  under  a  different 
ebristian  name, — Charles  H.  in  place  of  Henry  P.  Allan.  The 
first  wife,  hearing  of  this,  pursues  him.  An  old  acquaintance 
who  had  not  seen  him  for  seventeen  years  recognizes  and 
accosts  him — ^with  some  hesitation  he  owns  that  he  is  the 
lame  man — and  when  asked  what  made  him  leave  his  wife  in 
the  States  and  marry  another  woman  at  Parrsborough,  he 
does  not  repudiate  the  marriage  or  allege  its  illegality,  he  says 
only  that  he  did  not  think  his  wife  would  follow  him  from 
the  States ;  he  thought  she  would  never  trouble  him,  but  as 
long  as  she  had  followed  him,  he  would  take  her  and  support 
her  as  long  as  they  lived. 

Here  was  an  admission  that  satisfied  every  requisition  in 
Ihe  Queen  v.  Norton  and  the  other  cases.  It  was  not  hastily 
nor  lightly  made, — it  was  made  when  the  interest  of  the 
prisoner  was  all  the  other  way,  and  it  is  corroborated  by  the 
proof  of  an  actual  marriage  solemnized.  A  mere  admission, 
said  Pollock,  C.  B.,  fS  Car.  d:  Kir.,  783,  of  the  first  marriage 
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is  nofc  enough ;  you  must  give  some  evidence  beyond  it.  Here 
there  is  evidence  beyond  it,  so  circumstan)(ial  and  so  plain  that 
the  objections  to  a  simple  acknowledgment  no  longer  apply, 
and  the  first  marriage  must  be  held,  we  think,  to  be  clearly 
established. 

And  now  as  to  the  second  marriage. 

(His  lordship  here  stated  the  evidence  as  to  the  second 
marriage.) 

This  evidence  would  open  a  much  wider  field  than  we  have 
been  hitherto  surveying.  There  is,  first  of  all,  the  question 
whether  the  second  marriage  must  be  equally  valid  with  the 
first,  on  which  there  are  various  opinions.  Then  would  come 
the  far  more  important  question,  whether  this  second  marriage 
solemnized  by  a  Presbyterian  minister  stands  on  the  same 
footing  in  this  country  as  a  marriage  in  presence  of  a  clergy- 
man espicopally  ordained.  On  this  cardinal  point, — ^that  is,  on 
the  extent  to  which  the  common  law  as  it  has  been  declared 
by  the  House  of  Lords  in  the  case  of  The  Queen  v.  Millie  is 
to  be  accounted  the  common  law  prevailing  in  this  Province — 
or  whether  we  have  the  power  of  limiting  its  operation  as 
has  been  done  by  the  Courts  of  New  York,  Pennsylvania, 
and  others  of  the  United  States — these  are  very  large  and 
important  questions,  on  which  it  is  unnecessary  and  would  be 
improper  for  me  to  enter,  as  differences  of  opinion  exist 
among  ourselves,  and  the  present  case  can  be  determined  on 
a  narrower  ground.  Now,  it  is  admitted  that  with  the  pro- 
duction of  the  licease,  or  with  a  certificate  from  the  Chair- 
man of  the  Board  of  Statistics,  the  evidence  of  this  second 
marriage  would  be  omni  exceptione  major* 

Section  44  of  the  Revised  Statutes,  chapter  120,  now  repre- 
sented by  section  43  of  the  Acts  of  1866,  chapter  28,  declares 
ihat  an  extract  from  the  records  of  the  Board,  duly  certified 
by  the  Chairman,  shall  be  evidence  of  the  entry  certified,  and 
primd  facie  evidence  of  the  fact  asserted  or  claimed  in  the 
entry.  But  while  the  act  confers  these  facilities  and  makes 
the  certificate  primd  facie  evidence,  it  does  not  make  it  the 
sole  nor  even  the  best  evidence  of  the  facts  to  be  proved. 
Let  us  see,  then,  what  we  have  here.  The  prisoner  brings  to 
the  clergyman  a  license,  which  he  could  only  have  obtained, 
in  due  course,  under  section  7  of  the  above  chapter  28,  from 
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the  deputy  registrar,  after  giving  bond  with  sufficient  sureties 
and  payment  of  the  fee  of  two  dollars  and  fifty  cents.  This 
license,  if  good  on  the  face  of  it,  must  have  contained  the 
name  of  the  minister  and  the  names,  abodes  and  additions  of 
the  man  and  woman  to  be  married.  It  is  received  and  acted 
on  by  the  clergyman  as  genuine.  All  the  forms,  he  says, 
required  by  the  law  were  observed.  He  returns  the  license  to 
the  deputy  registrar  within  ten  days  after  the  celebration — 
being  the  same  paper  in  official  form,  purporting  to  be  sub- 
scribed by  the  registrar  with  his  own  name  and  with  the 
exact  date  of  issuing — the  blank  certificate  endorsed  thereon 
having  now  been  filled  up  by  the  minister,  stating  the  fact  of 
the  celebration,  the  names,  abodes  and  additions  of  the  couple 
married,  the  time  and  place  of  such  marriage  and  the  names 
of  at  least  two  persons  present  thereat  besides  himself.  The 
minister  thereupon  takes  a  receipt  fi*om  the  deputy  registrar, 
and  receives  the  fee  to  which  he  is  entitled  for  such  return  of 
marriage  so  made,  provided  it  has  been  made  conformably  to 
law.  All  this  has  been  done,  and  if  the  proof  of  its  having 
been  so  done  is  not  enough  without  a  further  certificate,  it  is 
pbdn  that  in  the  distant  countries,  or  where,  as  in  this  case, 
misapprehension  or  accident,  it  may  be,  renders  it  impossible 
to  obtain  this  further  proof,  the  crime  of  bigamy,  so  fatal  to 
the  happiness  of  the  woman  often  abandoned  without  cause, 
and  to  the  good  order  and  decencies  of  society,  will  frequently 
go  unpunished.  Presumptions,  we  have  seen,  are  sometimes 
admitted  in  criminal  as  in  civil  cases.  In  the  Queen  y.  Lar^giUe, 
argued  before  us  in  1864,  the  first  marriage  was  celebrated  by 
an  ordained  minister  of  the  Presbyterian  body ;  there  was  no 
proof  either  of  license  or  publication  of  banns ;  yet  we  all 
held  that  the  one  or  the  the  other  was  to  be  presumed  from 
the  lapse  of  time  and  that  the  marriage  was  valid.  And  why 
should  we  not  presume  upon  the  principle  of  omnia  rite  acta 
that  the  public  who  issued,  and,  after  it  was  issued,  recognized 
this  license,  and  the  minister  whose  good  faith  is  unimpeached, 
discharged  their  several  duties  as  they  ought  ?  It  is  surely  a 
most  violent  presumption  that  such  a  paper  could  be  forged 
and  escape  the  observation  of  both.  We  think,  therefore, 
that  there  is  sufficient  proof  of  the  license  having  been  issued 
and  returned,  and  of  the  second  marriage  having  been  duly 
solemnized. 
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The  conviction  of  the  defendant  is,  for  these  reasons, 
upheld,  and,  no  judgment  having  been  given,  we  order,  pur- 
suant to  section  101,  chapter  171,  Revised  Statutes,  that 
judgment  shall  be  given  thereon  at  the  next  term  of  the 
Supreme  Court  at  Amherst,  the  prisoner,  in  the  meanwhile, 
to  be  detained  in  custody. 

WiLKlNS,  J.,  intimated  that  he  had  some  doubts  whether 
there  was  sufficient  proof  of  the  second  marriage  having  been 
duly  solenmized. 

Conviction  sustained. 

Attorney  for  the  Crown,  Blanchard,  Q,  G. 
Attorney  for  the  defendant,  TownahencL 


HALIBURTON,  Trustee  of  the  estate  of  GOHEGAN 
V.  DeWOLFE  et  al.  Assignees  of  COOMBES. 

A  DDTOi,  on  the  22od  If  arch,  1804,  nude  %  deed  of  aeeignment  in  tnror  of  all  hie  creditors 
who  diould  execute  the  deed  within  three  months.  Notice  thereof  was  publiAed  in  the 
**  Boyal  Oaiette,**  at  flalilhx,  to  the  effect  that  all  creditor!  wiahing  to  participate  in  the 
awete  of  the  estate  should  execote  the  deed  within  the  three  months.  All  the  creditors, 
except  the  plaintiff,  did  execute  it  within  that  time.  The  plaintiff  took  a  note  from  the 
debtor  on  the  Snd  June,  1864,  far  the  amount  of  his  cUlm.  The  partlee  beneflohtlly  interested 
who  were  repreaented  by  the  plaintiff,  resided  in  England,  (though  the  plaintiff  himself 
resided  in  Halifax,)  and  they  had  no  notice  of  the  assignment  until  the  three  months  had 
nearly  expired,  and,  as  soon  as  poaeible  thereafter,  they  gave  the  plaintiff  authority  to  come 
into  the  assignment  and  execute  the  deed,  but  the  assignees  and  the  other  creditors  refused  to 
allow  him  to  do  so.  The  three  months  had  then  expired,  but  there  had  been  no  distribution  of 
the  proceeds  of  the  estate. 

Held,  under  the  special  circumstances,  there  having  been  no  negligence  on  the  part  of  the 
plaintiff  or  the  parties  whom  he  represented,  and  no  dividend  having  been  paid,  that  in  equity 
the  plalntiir  was  not  precluded  from  coming  in  and  sharing  with  the  other  cnditors  in  the  dis- 
tribution of  the  estate,  and  Uiat  he  should  be  allowed  to  execute  the  deed. 

Special  case  stated  for  the  opinion  of  the  Court,  all  the 
material  portions  of  which  are  as  follows : — 

William  Qohegan  Coombes,  one  of  the  executors  of  the 
will  of  Richard  Gohegan,  late  of  Bath  Road,  Surrey  County, 
England,  deceased,  and  also  a  guardian  under  said  will  of  the 
testator's  minor  children,  duly  proved  a  copy  of  said  will  at 
Halifax,  Nova  Scotia,  on  the  23rd  May,  1863,  and  subsequently 
became  indebted  to  the  testator's  estate  in  the  sum  of  £1500 
or  thereabouts. 
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Proceedings  having  been  instituted  in  the  Court  of 
Chancery  in  England  to  compel  said  executor  to  account 
for  funds  which  had  been  received  by  him,  the  executor 
afterwards  gave  his  promissory  note  for  £1500,  dated  2nd 
June,  1864,  to  Robert  Q.  Haliburton,  acting  on  behalf  of  the 
solicitors  of  the  estate  in  England,  which  note  Haliburton 
held  in  trust  for  said  estate. 

An  assignment  for  the  benefit  of  his  creditors  was  executed 
by  said  William  Qohegan  Coombes,  at  Halifax,  on  the  22nd 
day  of  March,  1864,  an  abstract  of  which,  marked  (B,)  is  here- 
unto annexed,  and  notice  thereof  was  duly  published  in  the 
**  Royal  Gazette,"  at  Halifax,  aforesaid,  to  the  effect  that  all 
creditors  wishing  to  participate  in  the  assets  of  said  William 
Cohegan  Coombes,  should  execute  said  assignment  within 
three  months  from  the  date  of  said  assignment,  and  all 
creditors,  with  the  exception  of  the  estate  of  Richard  Cohegan 
did,  within  the  time  specified  in  said  notice,  execute  said 
assignment. 

The  solicitors  of  the  'prochein  ami  of  the  minor  children 
of  said  Richard  Qohegan  were,  by  letter  dated  27th  May, 
1864,  informed  of  said  assignment  by  said  Robert  O.  Hali- 
burton, who  received  in  reply  the  letter,  a  copy  whereof  is 
hereunto  annexed,  marked  (A). 

After  the  three  months  specified  in  said  assignment  had 
expired,  but  before  any  distribution  of  the  proceeds,  the  said 
Robert  G.  Halliburton,  alleging  that  he  had,  since  the  expira- 
tion of  the  said  three  months,  received  due  authority  from 
England  on  behalf  of  said  estate  of  Gohegan,  claimed  to  come 
into  said  assignment  as  a  creditor  in  his  right  as  trustee  as 
aforesaid,  which  was  refused  by  the  assignees  and  by  creditors 
who  had  executed  said  assignment.  No  distribution  has  ever 
been  made  by  the  assignees  of  said  William  Gohegan  Coombes' 
estate. 

The  question  for  the  Court  is  whether  by  law  or  in  equity 
t]>e  said  Robert  G.  Haliburton,  trustee,  and  duly  empowered, 
as  aforesaid,  was  and  now  is  precluded  from  coming  in  and 
sharing  with  other  creditors  in  the  distribution  of  said  estate, 
who  have  duly  executed  said  assignment  within  the  time 
therein  limited. 
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(A.) 

6i  Moorgate  Street^  E,  C, 

London^  30th  Jv/ne^  1864^ 

Dear  Sot, — ^We  duly  received  your  letter  containing  the 
terms  of  the  proposed  arrangement  with  Coombes'  trustees 
and  immediately  applied  to  the  Court  of  Chancery  for  permis* 
sion  to  carry  out  your  suggestions,  and  we  have  obtained  an 
order  for  you  to  proceed  as  you  think  most  for  the  benefit  of 
Mr.  Gohegan's  estate. 

We  will  send  you  the  Chancery  order  for  your  authority 

and  guidance  as  soon  as  possible, — it  is  not  quite  ready  for 

this  mail. 

Yours  truly, 

ROBERTS  &  SIMPSON. 
R  G.  Haliburton,  Esq., 

Halifax,  Nova  Scotia. 

(B.) 
Indenture  tripartitey  dated  22nd  March,  1864,  between  W.  Q. 
Coombes,  trader,  of  the  first  part,  Thomas  S.  DeWolf e  and 
Chas.  H.  M.  Black,  of  second  part,  and  the  several  other 
persons  whose  names  are  hereunto  subscribed  and  seals 
set,  creditors  of  the  said  W.  G.  Coombes,  of  the  third  part, 

Witnesaeth  that  said  Coombes,  by  and  with  the  consent  of 
his  said  several  creditors,  parties  hereto,  (testified  by  their 
respectively  signing  and  sealing  these  presents,)  hath  granted, 
&a 

Upon  trust,  to  pay  and  discharge  the  debts  of  all  credi- 
tors  who  shall  have  executed  these  presents ;  and,  after  full 
payment,  to  distribute  the  residue  (if  any)  amongst  all  the 
creditors  of  said  W.  G.  Coombes  in  equal  shares ;  and,  should 
any  surplus  remain  thereafter,  to  pay  over  the  same  to  said 
W.  G.  Coombes. 

Witnesseth,  further,  full  release  to  Coombes  by  all  credi- 
tors executing  this  Indenture,  • 

Provided  that  no  creditor  shall  be  entitled  to  any  benefit, 
kc,  who  shall  not  execute  these  presents  within  three  months 
from  the  date  hereof. 

Note. — ^The  Trust  Deed  contains  no  provision  for  giving 
notice  of  the  assignment  to  creditors. 
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The  case  was  fully  argued  during  the  present  term  hy 
B.  0.  Grayy  for  the  plaintifi;  and  Shannon,  Q.  C,  for  the 
defendant. 

Young,  C.  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court: — 

The  question  submitted  to  us  is,  whether  by  law  or  in 
equity  the  trustee  of  the  estate  can  come  in  and  share  with 
the  other  creditors  under  the  assignment,  although  he  has  not 
executed  the  same  within  the  period  of  three  months  limited 
therein.  Assuming,  therefore,  in  this  case,  the  functions  of  a 
Court  of  Equity,  we  have  to  enquire  whether  we  have 
authority,  in  the  face  of  the  proviso,  that  no  creditor  shall  be 
entitled  to  the  benefit  who  shall  not  execute  within  the 
period,  to  deal  with  the  plaintiff  as  an  executing  creditor,  and 
permit  him  under  the  special  circumstances  to  come  in. 

There  are  difficulties  in  either  view  that  we  may  take. 
On  the  side  of  the  executing  creditors,  it  may  be  said  that  the 
Court  is  over-ruling  an  express  contract  which  the  law  permits 
the  debtor  to  impose,  just  as  it  permits  him  to  give  preferences, 
and  that  these  creditors  have  a  vested  right  which  no  court 
should  interfere  with.  On  the  side  of  the  trustee,  we  are 
reminded  that  the  power  of  so  excluding  a  bona  fide  creditor, 
who  may  be  willing,  but  unable,  from  accident  or  mistake,  or 
distance,  to  execute  the  assignment,  is  a  power  liable  to  great 
abuse,  and  that  this  case  exemplifies  the  wrong  which  would 
be  done  if  the  terms  of  the  proviso  are  to  be  absolutely 
enforced. 

We  must  look,  therefore,  to  the  cases  both  in  the  American 
and  EInglish  Courts,  to  ascertain  the  principles  they  have 
established.  I  shall  review  them  very  shortly,  the  last,  decided 
by  Lord  Campbell  in  1861,  furnishing,  as  I  think,  the  rule 
we  ought  to  follow.  I  would  remark  that  with  one  or  two 
exceptions,  Courts  have  always  claimed  and  exercised  the  right 
of  dispensing  with  the  strict  observance  and  letter  of  the  con- 
tract, and  have  given  relief  to  non-executing  creditors  upon 
equitable  grounds.  In  the  oldest,  and  what  may  be  called  the 
leading  case  of  Dunch  v.  Kent,  1  Vernon,  260,  319,  where  the 
creditors  were  to  come  in  within  twelve  months ;  but  did  not 
the  Court  relieved  them  upon  the  ground  of  a  continuing  trust 
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And  in  Lord  Campbell's  judgment,  already  referred  to,  in  the 
case  of  Whitmore  v.  Turqttand,  4  L.  T.,  N,  S.,  38,  on 
appeal  from  the  yice-Chancellor,  the  Chancellor  said  that 
since  the  case  of  Dv/nch  v.  Kent,  the  doctrine  of  this  Court 
has  been,  that  the  time  limited  by  such  a  deed  for  the  credi- 
tors is  not  of  the  essence  of  the  deed.  This  is  the  latest 
authority,  coming,  too,  from  the  highest  source ;  and  it  is  very 
significant,  for,  if  time  is  not  of  the  essence  of  the  deed,  what 
is  to  hinder  us  from  looking  to  the  admitted  facts  of  this  case 
and  doing  what  right  and  justice  require. 

In  the  order  of  time,  I  shall  take  up  two  American  cases 
decided  in  1830  and  1838.  In  Phosnix  Bank  v.  SvUivan,  9 
Pick.,410,it  was  provided,  in  the  indenture, that  creditors  should 
be  excluded  who  should  neglect  or  refuse  to  execute,  or  other- 
wise legally  accede  to  the  same  in  six  months.  The  defendants 
advertised  this  for  more  than  thirty  days,  and  the  plaintiffs 
had  an  agent  resident  in  Boston  who  transacted  their  business 
and  had  notice  of  the  assignment.  The  Court  held  that  plain- 
tiffs had  no  right  to  become  parties  to  the  indenture  after  the 
six  months,  as  public  notice  had  been  given,  so  that  all  the 
creditors  might  have  an  opportunity  of  sharing  in  the  trust 
fund.  This  was  a  Bill  in  Equity  in  the  Supreme  Court  of 
Massachusetts,  which  exercises  equity  powers ;  and  it  will  be 
observed  that  the  creditors  were  prevented  from  coming  in, 
not  on  'the  ground  of  a  restriction  or  contract  absolutely 
excluding  them ;  but  on  the  fact  of  their  having  had  notice 
and  neglecting  to  avail  themselves  of  it. 

In  BatUea  v.  Fohes,  21  Pick.,  239,  the  indenture  was  for 
the  benefit  of  creditors  who  should  execute  it  withiu  sixty 
days.  The  plaintiff  did  execute  it  a  few  days  after  the  sixty 
days  had  expired,  and  now  sought  to  avoid  the  effect  of  a 
release  therein  on  that  ground.  The  Court  held  that  the  fact 
relied  on  by  the  plaintiff  was  an  answer  to  the  release  as 
showing  that  though  he  signed  the  instrument  he  never 
became  a  party  to  it.  They  observed  that  no  power  was  given 
to  the  assignees  to  extend  the  time,  and  that  after  the  expira- 
tion of  the  time  limited,  the  other  creditors  had  vested  rights 
to  share  the  assigned  property  among  themselves  without  fur- 
ther participation. 
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This  is,  certainly,  a  remarkable  case.  The  creditor  having 
in  point  of  fact  executed  the  deed,  though  after  the  sixty 
days,  was  allowed  to  nullify  his  own  act,  and  avoid  the  release 
to  which  he  had  deliberately  assented.  The  respectable  name 
of  Chief  Justice  Shaw  scarcely  reconciles  us  to  so  strange  a 
doctrine,  while  the  concluding  observation  as  to  the  vested 
rights  of  the  creditors  who  had  executed,  we  will  presently 
find  disposed  of  by  the  English  Courts. 

In  the  Coui-ts  of  New  York  a  more  equitable  rule  pre- 
vails. In  Bwrrill  on  Aaaignmenta  523,  it  is  laid  down  from 
2  Paige,  490  that,  where  creditors  are  unable  to  comply  with 
the  tenns  of  an  assignment  by  coming  in  and  accepting  the 
benefit  of  it  within  the  time  prescribed  therein,  in  conse- 
quence of  want  of  notice,  mistake,  or  accident  they  may  come 
in  afterwards,  and,  in  the  case  cited,  some  of  the  creditors 
being  in  Europe,  six  months  were  allowed  for  that  purpose. 

Of  the  English  cases  cited  at  the  argument,  some  have  so 
remote  a  bearing  on  the  point  in  hand,  that  I  shall  not  notice 
them,  though  I  have  looked  at  them  all,  but  content  myself 
with  the  essence  of  three  or  four  of  the  more  recent  ones. 
In  Braadbent  v.  Thornton.  4  DeQ.  &;  S.,  65,  the  creditor  not 
executing  within  the  time  advertised  by  the  trustees,  was 
allowed  to  come  in,  but  not  to  disturb  the  dividend  already 
made.  In  Ooidd  v.  Robertaony  4  DeQ.  &  S.,  516,  the  Vice- 
Chancellor  would  not  allow  the  creditor  to  come  in.  He  had 
not  only  neglected  to  come  in  within  the  period  of  six  months, 
but  had  shown  no  intention  to  come  in  for  several  years 
after  he  had  notice  of  the  deed.  "  I  am  not  aware,"  said  the 
Vice-Chancellor, "  of  any  case  which  has  gone  the  length  of 
deciding  that  time  is  to  go  for  nothing,  and  that,  although  the 
deed  prescribes  a  fixed  time  for  its  execution,  the  creditors 
are  to  be  allowed  all  time  or  any  time.  That  is  not  the  law." 
And  he  then  held  that  the  plaintiff  was  not  entitled  to  the 
indulgence.  This  was  in  1851.  In  1854,  in  the  case  of 
Watson  V.  Knight,  19  Beav,,  372,  when  the  assignment  was 
for  the  benefit  of  creditors  who  should  execute  by  the  2nd  of 
Jv/ne,  and  the  son  of  the  plaintiff  offered  to  execute  on  that 
day,  but  could  not  for  want  of  a  power  of  attorney,  the  Mas- 
ter of  the  Rolls  was  of  opinion  that  he  could  not  have  been 

bound  by  the  non-execution  before  the  2nd  Jun>e,  if  it  had 
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occurred  by  accident,  and  he  had  come  the  next  day  and 
offered  to  execute  it,  but  having  allowed  more  than  four 
months  to  elapse,  and  having  set  up  a  claim  to  the  property 
adverse  to  the  deed,  he  thought  he  was  precluded.  In 
Nicholson  v.  Tutin,  2  Kay  &  Johnstone,  18,  decided  in  1855,  the 
assignment  was  for  the  benefit  of  creditors  who  should  execute 
in  three  months.  The  assignor  and  the  trustees,  who  were 
also  creditors,  executed  the  deed  at  once.  No  other  creditor 
executed  within  the  three  months,  but,  under  the  special  cir- 
cumstances, some  of  them  were  permitted  to  execute  fifteen 
years  after  the  date  of  the  deed.  We  have  now  come  to  the 
case  of  Whitmore  v.  Turquand,  decided,  first  of  all  by  Vice- 
CJhancellor  Wood,  4  L.  J.  Rep.,  702 ;  1  Johnston  &  Hemming, 
444.  The  deeds  were  upon  trust  for  such  of  the  creditors  as 
should  execute  or  accede  within  three  months ;  yet,  creditors 
not  executing  were  allowed,  under  circumstances,  to  come  in. 
The  CouAt  said,  "  it  is  not  the  course  of  proceeding  to  con- 
strue such  deeds  so  as  to  restrict  the  benefits  to  a  narrow  class 
of  creditors.  The  object  of  the  limitation  of  time  is,  obvi- 
ously, to  save  the  debtor  from  inconvenience  by  depriving 
those  creditors  who  keep  him  in  suspense  of  the  benefits  of 
the  deed.  The  main  purpose  is  to  prevent  a  creditor  from 
proceeding  in  bankruptcy.  He  reverts  also  to  an  observation 
of  Knight  Bruce,  in  CoIHtis  v.  Reece,  1  Coll.,  as  to  the  sup- 
posed injustice  of  letting  other  creditors  come  in  upon  those 
who  have  executed  within  the  time,  on  which  Lord  Campbell 
remarks  that,  " the  supposed  hardship. does  not  exist,  for,  if 
the  creditor  who  executes  thinks  he  is  secure  against  any 
more  creditors  coming  in  afterwards,  and,  feeling  confident  he 
must  receive  twenty  shillings  in  the  pound,  for  this  reason 
consents  to  execute  the  deed,  he  has  a  right  to  blame  only 
himself  for  being  ignorant  of  the  law  which  he  ought  to  have 
known." 

This  is  a  slender  consolation  to  the  creditor  unexpectedly 
confronted,  and  his  dividend  reduced,  by  new  arrivals,  but  it 
shews  clearly  what  was  in  the  mind  of  the  Chancellor  and  is 
to  guide  us.  Now,  without  attempting  to  lay  down  any  rule 
which  would  be  extra-judicial,  and  extend  to  cases  that  are 
not  immediately  before  us,  it  is  apparent,  from  the  stream  of 
decisions,  that  a  Court  of  Equity  has  the  power  of  passing  by 
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the  letter  of  the  restriction  and  permitting  a  creditor  to  come 
in  after  the  stipulated  period. 

The  only  question  that  remains  is  to  what  extent  ought 
the  principle  to  apply  to  the  case  in  hand.  The  trustee  takes 
a  note  from  the  insolvent  2nd  JuTie,  1864.  The  assignment 
was  made  on  the  22nd  March,  and  the  three  months  expired 
on  the  22nd  Jurie,  twenty  days  after  the  date  of  the  note. 
Notice  of  the  assignment  was  duly  published  in  the  Royal 
Gazette,  and  all  the  creditors  executed  within  the  three  months 
except  the  trustee.  The  first  notice  he  had  of  the  assignment, 
as  would  appear  by  the  case,.was  on  the  27th  May,  on  which 
day  he  writes  a  letter  to  the  solicitors  of  the  estate  in  London 
containing  the  terms  of  the  proposed  arrangement  with  the 
trustees  of  Ooombes.  The  solicitors  reply  on  the  30th  June, 
**We  received  your  letter  and  immediately  applied  to  the 
Court  of  Chancery  for  permission  to  carry  out  your  sugges- 
tions, and  we  have  obtained  an  order  for  you  to  proceed  as 
yon  think  most  for  the  benefit  of  Mr,  Gohegan's  estate."  The 
trustee  having  received  due  authority,  after  the  expiry  of 
the  three  months,  applied  to  come  in,  and  there  has  been  no 
distribution  of  the  proceeds. 

Under  these  circumstances,  where  there  has  been  no  negli- 
gence on  the  part  either  of  the  trustee  or  the  solicitors,  where 
an  order  had  to  be  procured  from  the  Court  of  Chancery,  and 
where  no  dividend  has  been  paid,  we  are  of  opinion  that,  in 
equity,  the  trustee  is  not  precluded  from  coming  in  and  shar- 
ing with  the  other  creditors  in  the  distribution  of  the  estate, 
and  that  he  should  be  allowed  to  execute  the  deed  under  the 
power  which  he  holds. 
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A  JUDOMiKT  had  been  entered  up  on  verdict,— there  wm  nothing  to  tfaow  th»t  a  reoord 
had  been  filed  exoepting:  the  fact  that  an  execution  had  been  isaued.  More  than  thirty  jrean 
afterwarda  a  rule  niti  was  obtained  for  leave  to  file  a  record  therein  nvne  pro  tunc,  in  order 
that  it  mifrht  be  produced  aa  evidence  in  a  pending  action  between  the  aona  of  the  original 
parties— the  title  to  land  being  in  question,— the  rule  was  disduutged  ou  the  ground  of  the 
application  being  made  too  late,  and  by  a  party  in  another  suit. 

DesBarres,  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court : — 

A  rule  nm  was  granted  in  this  case  during  the  present 
term  for  leave  to  file  a  record  therein,  nuTic  pro  tumc,  in  order 
that  it  may  be  produced  in  evidence  in  an  action  now  pending, 
in  whiqh  James  Reid,  the  son  of  the  plaintiff  in  the  present 
suit,  is  plaintiff,  and  William,  Smith,  the  son  of  the  present 
defendant,  is  the  defendant,  in  which  last  mentioned  suit  the 
title  to  land  is  in  question.  It  appears  from  the  copy  of  the 
writ  and  declaration  annexed  to  the  affidavit  of  the  said  JaTnea 
Smith,  that  the  present  was  an  action  of  trespass,  ^.  d.  fr., 
brought  as  far  back  as  the  31st  December,  1834,  and  tried,  as 
appears  by  a  copy  of  the  jury  pannel,  on  the  27th  May,  1835, 
when  a  verdict  was  found  for  the  plaintiff  for  £10  damages. 
A  judgment  was  entered  up  for  damages  and  costs  in  this  suit, 
as  appears  from  a  copy  of  the  docket  of  said  judgment  on  the 
29th  May,  1835,  on  the  margin  of  which  an  entry  is  made  of 
the  issuing  of  an  execution  the  80th  May,M835 ;  but  there  is 
no  record  of  the  judgment  to  be  found. in  the  files  of  the 
Court,  and  nothing  to  shew  that  any  record  of  the  recovery 
had  in  this  suit  was  ever  filed,  although  the  fact  of  an  execu- 
tion having  been  issued  on  the  judgment,  would,  I  think, 
warrant  the  presumption  that  a  record  must  have  been  filed, 
inasmuch  as  by  the  Provincial  Act  of  28,  Geo.  III.,  chap.  15, 
sec  5,  which  was  then  in  full  force,  it  was  expressly  enacted 
**  that  before  he,  the  attorney,  shall  issue  execution  in  any 
cause  he  shall  file  a  copy  of  the  said  taxed  bill  of  costs  in  the 
clerk's  office  of  the  Court  out  of  which  such  execution  shall 
issue ;  and  in  cases  where  executions  issue  out  of  the  Supreme 
Court,  he  shall  first  file  the  judgment  roll  in  the  proper  office, 
and  shall,  upon  the  execution,  endorse  the  real  debt  due."  If, 
at  this  distant  day,  when  the  attorney  who  obtained  the  judg- 
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ment,  and  the  Prothonotary  who  entered  it  up  and  signed  the 
execution  are  both  dead,  we  are  at  liberty,  on  the  principle  of 
omnia  rite  acta,  to  assume  that  a  record  was  filed  in  this  suit, 
we  shall  have  no  difficulty  in  now  allowing  a  record  to  be  filed 
on  the  authority  of  the  case  of  Evans  v.  Thc/maa,  2  Strange, 
H33,  in  which  a  new  roll  was  ordered  to  be  filed,  the  former 
being  lost.    The  cases  cited  by  Mr.  James  in  moving  for  the 
rale,  do  not  throw  as  much  light  on  the  subject  as  it  would 
be  desirable  to  have,  they  are  all  cases  in  which  amendments 
were  allowed  to  be  made,  and  they  would  be  quite  applicable, 
if  in  this  case  a  record  was  shewn  to  have  been  filed,  which, 
on  being  found  to  be  defective,  was  required  to  be  amended. 
The  case  of  Smith  v.  FuUer,  2  Stra.,  786,  was  error  of  a 
judgment  in  (7.  B.,  in  the  case  of  scandalous  words,  of  which 
four  several  sots  were  found  in  the  declaration.    Upon  "  not 
guilty  "  pleaded,  the  jury  found  for  the  plaintiff  as  to  one  set 
of  words,  and  for  the  defendant  as  to  all  the  rest ;  and  there 
was  judgment  as  to  the  damages  and  costs  of  suit.    In  K.  A, 
it  was  objected  that  there  ought  to  have  been  a  judgment  for 
the  defendant,  as  to  the  words  of  which  he  was  acquitted,  that 
he  might  plead  the  acquittal  in  bar  of  any  other  action.    The 
Court  thought  the  judgment  was  not  to  be  supported,  but  put 
it  off  on  request  of  the  defendant,  in  error,  who  then  applied 
to  (7.  5.,  and  moved  to  amend  the  record  by  (he  verdict ;  and 
after  a  rule  to  shew  cause,  the  record  was  amended,  and  a 
judgment  added  that^uo  ad  the  words  of  which  defendant  was 
acquitted,  sat  inde  sine  die,  and' the  plaintiff  in  miserecordia, 
&C.,  and  then  the  Kings  Bench  ytsa  moved  to  amend  the  record 
thereout,  afterwards  the  judgment  was  affirmed.    In  Bohxnjm  v. 
Burton^  3  Wilson,  58,  it  was  moved,  (in  Easter  term,  10  Geo.  3,) 
that  a  fine  of  lands  levied  in  the  reign  of  Queen  Anne  might 
be  amended  by  a  deed  of  marriage  settlement  (on  behalf  of 
the  tenant  in  tail  under  that  settlement,)  by  altering  the  name 
of  a  parish  in  the  fine  from  Coxley  to  Corley ;  upon  reading  of 
the  deed,  the  indenture  of  the  fine,  and  an  affidavit  that  there 
was  no  such  parish  as  Coxley  in  the  county  where  the  lands 
were,  the  Court  ordered  the  fine  to  be  amended  without  mak- 
ing any  rule  upon  the  person  to  shew  cause.    This  case  shows 
that  the  Court  will  allow  amendments  to  be  made  after  a  long 
period  of  time,  and  if,  as  I  have  already  observed,  the  present 
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application  was  made  to  allow  a  defective  record  to  be  amended 
in  order  to  make  it  comf  ormable  to  the  proceedings  in  the  case,- 
I  do  not  think  the  Court  would  refuse  to  grant  it,  simply 
because  it  was  made  after  the  lapse  of  thirty  years.  I  am,  I 
confess,  unable  to  see  any  distinction  between  the  allowing  a 
defective  record  which  has  been  filed  to  be  amended,  which, 
under  the  authority  of  these  cases,  it  would  seem,  may  be 
done,  and  the  allowing  a  new  record  to  be  filed  in  conformity 
with  the  proceedings  in  the  case ;  but  the  majority  of  the 
Court  do  not  concur  in  this  view,  they  think  this  motion  is 
made  too  late,  and  that  being  made  by  a  party  in  another  suit 
now  pending  with  the  object  of  producing  the  record,  as 
evidence  on  his  own  behalf,  that  this  application  ought  not  to 
be  granted ;  and,  therefore,  the  rule  nisi  for  leave  to  file  the 
record  in  this  suit  nv/ac  pro  tvLTic,  must  be  discharged. 
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Ah  ordor  fw  wonrlty  lor  ootif  hftviog  been  obtained,  in  conaequence  of  plaintiff  faavin;  left 
the  ProYinoe,  ibe  plaintiff,  a  eeunan,  applied  to  ba?e  the  Mme  rescinded,  on  the  ground 
that  be  Intended  to  make  onlj  ebort  Toyagee  oat  of  the  port  of  Haliftut  without  any  intention 
of  remaining  permanently  away.  He  waa  a  natire  of  Newfoundland  and  bad  been  Mdling  in 
BriUsb  ■hips.  Application  refuted  as  this  was  not  the  domicile  of  plaintiff,  and  as  be  might  at 
•oy  time  in  TT""g  eooh  Toyagee  change  hit  Intention  and  not  retain. 

DesBarres,  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court: — 

This  was  a  motion  to  rescind  an  order  for  security  for 
costs  and  a  stay  of  proceedings,  in  consequence  of  the  plaintiff 
having  left  the  Province  and  being  without  the  jurisdiction 
of  this  Court.  The  plaintiff  is  a  seaman,  and  in  his  affidavit 
in  support  of  this  applicatipn,  states  that  he  is  a  native 
of  Newfov/adland^  and  has  been  sailing  in  British  ships  from 
and  to  the  British  ProviTicea,  United  States,  and  the  West 
Indies,  That  immediately  after  the  commencement  of  this 
action  he  shipped  on  a  voyage  from  Halifax  to  Savannah  and 
back,  from  which  he  has  returned  to  Halifax,  and  is  now 
employed  as  a  rigger.  That  he  intends  to  make  short  voyages 
out  of  the  'govt  of  Halifax  for  the  next  eighteen  months 
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without  any  intention  of  remaining  permanently  away.  As 
the  facts  in  this  are  different  from  those  disclosed  in  the  case 
of  Place  V.  Campbell,  6  D.  &  L.,  113,  to  which  our  attention 
was  directed,  we  think  the  plaintiff  has  not  shewn  sufficient 
ground  to  sustain  this  application.  There  it  was  sworn  that 
the  plaintiff  had  returned  from  abroad,  and  had  no  intention 
of  leaving  the  jurisdiction  of  the  Court,  his  domicile  being  in 
Ejigland.  In  the  present  case  the  plaintiff  states  that  though 
it  is  his  intention  to  make  short  voyages  from  the  port  of 
Halifax,  it  is  not  his  intention  to  remain  permanently  away ; 
but  as  this  is  not  the  domicile  of  the  plaintiff,  and  it  appears 
to  us  not  at  all  improbable,  from  the  nature  of  his  occupation, 
that  in  making  the  short  voyages  of  which  he  speaks,  he  may 
change  his  present  intention  and  not  return  to  this  Province, 
as  could  hardly  be  expected  he  would,  in  the  event  of  his 
being  unsuccessful  in  the  present  action.  We  think  the  order 
nisi  to  rescind  the  order  for  security  for  costs  must  be  dis- 
charged. 
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pLAvmr  obCaiiied  an  order  niti  to  Mt  uMe  defendAiit't  pleaa,  and,  sabaeqiuntly,  an  order 
mb^UuU,  From  the  Utter  order  defendant  appealed  to  the  full  Court,  who  directed  that  the 
order  ab§oluU  be  aet  aelde,  and  that  the  order  niti  be  lent  back  to,  and  be  reheard  before  a 
Judge  at  Chamben,  naminir>  vith  the  aaMnt  of  the  Judge,  the  Uth  Augnit  for  inch  hearing. 
The  defendant'a  attorney  attended  on  the  day  fixed,  to  resiat  the  application,  but  the  plaintifTa 
attoney,  haTing  mlataken  the  day,  ftdled  to  appear.  The  Judge  not  being  vnre  himaelf  that  it 
vaa  the  day  fixed  npcm,  declined  to  proceed,  and  appointed  the  hearing  to  be  held  on  the  21it 
Aogmt.  The  hearing  waa  further  adjourned  to  the  22nd  August,  on  which  day  the  attorneys  of 
both  partlea  attended,  and,  by  further  poetponmente,  to  the  first  Tuesday  of  October  when  the 
order  waa  again  made  abmtluU.  The  defendant'a  attorney  appealed  from  this  order  on  the 
groond  that  the  Judge,  sitting  alone,  and  acting  upon  an  order  made  by  the  full  Court,  had  no 
pom*  to  extend  the  time  for  the  hearing  to  the  22nd  August,  or  to  modify  the  rule  or  judgment 
of  the  Court  in  any  way. 

Hdtf,  that  the  Court,  In  naming  the  14th  August  as  the  day  for  the  hearing  of  the  matter, 
did  not  intend  to  confine  the  hearing  to  that  day,  or  to  deinrire  the  Judge  of  the  power  to 
extend  the  time  to  any  future  day. 

Held,  also,  ttaa^lalntlff  having  had  an  opportunity  of  proceeding  to  trial  since  his  appU- 
eatioD  waa  first  made,  of  which  he  had  not  ayatled  himself,  the  order  setting  aside  defendant'a 
plsaa  mast  be  set  aside. 

DesBarres,  J.,*now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  application,  on  the  part  of  the  plaintiff  to  set 
aside  the  defendant's  pleas  as  falne,  frivolous  and  vexatious. 


24  TOWNSEND    v.   PTE. 

An  order  nisi,  founded  on  the  plaintiff's  affidavit,  was  for  this 
purpose  granted  on  the  13th  of  March  last,  and,  on  the  27th 
of  March,  an  order  absoLute  setting  aside  the  pleas  was  granted. 
From  this  order  the  defendant  appealed  to  the  full  Court  on 
the  16th  of  April  and  the  cause  came  before  us,  on  such 
appeal,  in  July  Term,  when  we  directed  that  the  order  abso- 
lute  should  be  set  aside,  and  that  the  order  nisi  for  setting 
aside  the  pleas  should  be  sent  back  to,  and  re-heard  before  one 
of  the  Judges  of  the  Court  at  Chambers,  and,  with  the  assent 
of  the  Judge,  the  14th  of  Augv^t  was  fixed  upon  for  such 
hearing.  On  that  day  the  defendant's  attorney  appeared 
.before  the  Judge  to  resist  the  application,  but  the  plaintifi^s 
attorney  not  having  attended,  and  the  learned  Judge  not 
being  sure  that  that  was  the  day  fixed  upon,  and  naturally 
supposing  that  the  plaintifi^s  attorney,  like  himself,  had  mis* 
taken  the  day  fixed  upon,  as  it  afterwards  appeared  he  had, 
declined  to  proceed  in  the  hearing  of  the  case  on  that  day, 
and  appointed  the  hearing  to  take  place  on  the  21st  of 
Augvist,  directing  the  defendant's  attorney  to  notify  the  plain- 
tiff's attorney  of  the  time  and  place  so  appointed  for  such 
hearing,  of  which,  it  appears,  notice  in  writing  was  served  on 
the  plaintiff's  attorney  on  the  17th  of  August.  The  hearing, 
it  seems,  was  adjourned,  by  the  Judge,  to  the  22nd  of  August, 
and,  on  that  day,  the  attorneys  of  both  parties  attended  before 
the  learned  Judge,  on  which  occasion  the  attorney  of  the 
defendant  contended  that,  as  the  14th  day  of  August  had 
been  fixed  upon  hy  the  Court,  for  the  hearing  of  the  order 
nisi,  such  hearing  could  not  regularly  take  place  on  any 
other  day, — insisting  that  the  Judge,  sitting  alone  and  acting 
upon  an  order  made  by  the  full  Court,  had  no  power  to  extend 
the  time  for  the  hearing  to  the  22nd  August.  It  appears  that 
the  learned  Judge,  desiring  to  consider  the  objection  thus 
raised,  did  not  proceed  in  the  matter,  and,  having  satisfied  his 
mind  on  the  subject,  informed  the  attorneys  on  both  sides,  a 
day  or  two  afterwards,  that  he  would  hear  the  case  on  the 
28th  of  August,  at  11  o'clock,  and,  on  that  day,  attended  at 
the  time  and  place  appointed  to  hear  the  case.  The  attorney 
of  the  defendant  not  having  attended  before  him,  on  this  last 
»  mentioned  day,  the  learned  Judge,  by  an  order  in  writing, 
extended  the  order  nisi  to  the  first  Tuesday  of  October,  then 
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next,  at  Chambers,  on  which  day,  no  one  appearing  for  the 
defendant,  Mr.  Justice  Bliss  made  the  order  nisi  absolute  for 
setting  aside  the  defendant's  pleas,  and  that  learned  Judge, 
cm  the  6th  of  October,  on  the  afBdavit  of  the  attorney  of  the 
defendant,  granted  the  latter  leave  to  appeal  from  said  order 
to  the  full  Court,  upon  several  grounds  set  forth  in  the  order 
for  the  appeal,  to  which,  in  the  view  we  have  taken  of  the 
subject,  it  is  unnecessary  to  refer,  excepting  only  to  the  first 
and  second  grounds,  which  are  to  the  following  effect:  First, 
that  the  Court  having  by  rule,  ordered  the  hearing  of  the 
application  before  a  single  Judge,  on  a  particular  day,  (14th 
August,)  he,  the  Judge,  had  no  power  to  extend  the  time  so 
fixed  upon  by  the  Court,  or  to  modify  the  rule  or  judgment  of 
of  the  Court  in  any  way.  At  all  events,  not  without  sufficient 
cause  shewn  on  afiidavit.  Secondly,  that  the  order  nisi  was 
extended  in  the  absence  of  any  affidavit  on  the  part  of  the 
plaintiff  or  his  attorney,  and  in  the  absence  of  the  defendant 
and  his  attorney,  and  without  notice. 

In  reference  to  the  first  of  the  foregoing  grounds  of  objec- 
tion, I  would  remark  that,  no  rule  of  the  Court  was  made 
fixing  the  hearing  for  the  14th  of  August,  the  Court  having 
merely  intimated  to  the  parties  their  determination  to  refer 
the  order  nisi  back  to  a  Judge  at  Chambers,  leaving  it  in  the 
discretion  of  the  Judge  to  hear  the  matter  on  that  or  any 
other  day  when  it  would  be  convenient  for  him  to  do  so,  and, 
in  naming  the  14th  August  as  the  day  for  the  hearing  of  the 
matter,  the  Court  did  not  for  a  moment  intend  to  confine  the 
hearing  to  that  day,  or  to  deprive  the  Judge  of  the  power  to 
extend  the  time  to  any  future  day  he  might  think  fit  to 
appoint.  To  have  made  a  peremptory  order  for  the  hearing 
on  the  14th  August  would  indeed  have  been  a  very  unusual, 
and,  I  may  add,  a  very  unreasonable  order,  inasmuch  as  it 
would  have  imposed  a  duty  on  the  learned  Judge  which  he, 
from  various  causes,  might  not  have  had  it  in  his  power  to 
perform ;  and,  therefore,  it  was  intended  to  be  left,  and  was 
left  by  the  Court  entirely  in  the  discretion  of  the  Judge  to 
hear  the  application  by  his  own  appointment,  precisely  as  he 
would  have  done  if  the  matter  had  never  been  brought  before 
this  Court.  In  extending  the  time  for  the  hearing  without 
any  affidavit,  the  learned  Judge  only  did  that  which  is  con- 
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tinually  done  by  every  Judge  at  Chambers,  having  the  facts 
within  his  own  knowledge,  and  desirous  of  giving  both  parties 
an  opportunity  of  being  heard. 

The  second  ground  of  appeal  ia,  in  substance,  the  same  as 
the  first,  except  only  that  it  states  that  the  order  nisi  was 
extended  without  any  affidavit  of  plaintiff,  or  his  attorney, 
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and  without  notice.  If,  indeed,  defendant's  attorney  had  no 
notice,  and  was  not  aware  of  the  extension  of  the  order  nisi 
to  the  first  Tuesday  of  October,  that  would  furnish  a  good  rea- 
son for  his  not  attending  to  resist,  and  a  good  ground  for  set- 
ting aside  the  order  absolute.  But,  as  the  order  absolute 
granted  by  Mr  Justice  Bliss  recites  it  to  have  been  granted 
on  the  affidavit  of  «/*.  Harvey  F^nih,  and,  on  motion,  that 
ground  of  objection  is  not  sustained. 

In  view,  however,  of  all  the  circumstances  of  the  case,  as 
detailed  in  the  affidavits  on  both  sides,  and,  unwilling  as  we 
are,  without  the  clearest  ground  for  so  doing,  to  preclude  the 
defendant  from  the  right  of  trial  and  making  his  defence 
before  a  jury  in  the  present  action,  which  he,  through  his 
counsel,  has  so  earnestly  sought ;  and,  seeing  too,  that  the 
plaintiff,  since  this  application  to  set  aside  the  pleas  was  first 
made,  has  had  an  opportunity  of  b?inging  this  cause  to  a  trial, 
of  which  he  has  not  thought  fit  to  avail  himself,  we  are  of 
opinion  that  the  order  for  setting  aside  the  defendant's  pleas 
must  be  set  aside ;  but,  as  there  has  been  Zoc/tea  on  both  sides 
we  direct  that  each  party  shall  pay  his  own  costs. 
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Objbctioxs  to  the  affidavit  to  bold  to  bail,  and  to  the  order  for  captaa,  are  waired  \tj 
▼oluntarilj  giving  bail,  and  proceeding  to  plead,  and  cannot  afterward  be  taken  ad\'anta«re  of. 

Johnstone.  E.  J.,  now,  (January  2nd)  delivered  the  judg- 
ment of  the  Court : — 

This  cause  comes  before  us  on  an  order  nisi  to  cancel  the 
bail  bond,  on  objections  made  against  the  affidavit  to  hold  to 
bail,  and  against  the  order  for  the  capias.  The  order  did  not 
limit  any  time  within  which  a  capias  might  be  issued,  and,  in 
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the  affidavit,  ihe  statement  excepted  to  is  expressed  in  these 
tenns;  ''And  the  deponent  saith  that  the  defendant  is  a 
resident  of  some  place  in  the  Province  of  New  Brunswicky  and 
is  about  to  leave  with  his  said  vessel,  and  that  unless  he  be 
immediately  arrested  the  deponent  and  the  other  plaintiff  will 
lose  their  claim  against  him/' 

There  were  some  other  objections  taken,  which  it  is 
nnneoessaiy  to  state,  as  they  are  of  little  weight,  and  may  be 
disposed  of  in  considering  the  more  important  questions. 

In  answer,  the  affidavit  of  the  plaintiff's  attorney  sets  out 
that  the  defendant  was  at  large  and  under  no  restraint, 
attending  to  his  business  before  giving  the  bail  bond,  and 
that  he,  afterwards,  put  in  and  perfected  bail,  and,  thirteen 
days  afterwards,  filed  and  served  pleas  in  the  cause,  and  that 
the  order  ^m  to  cancel  the  bail  bond  was  not  obtained  till 
nineteen  days  afterwards,  and  upon  an  affidavit  made  sixteen 
days  after  the  giving  of  bail. 

We  are  of  opinion  that  the  objections  against  the  affidavit 
and  order  are  well  founded,  and  that  they  have  been  waived, 
if  they  are  of  a  nature  to  be  waived.  In  Oarratt  v.  Hooper, 
1  Dowling's  P.  C,  29,  Taunton,  J,,  said ;  "  There  is  this  differ- 
ence  between  an  irregularity  and  a  nullity, — ^An  irregularity 
may  be  waived  but  a  nullity  cannot." 

Mr.  Arckhold,  2  vol.,  p.  1399,  professes  to  show  the  dis- 
tinction, but  does  not,  I  think,  do  so  very  clearly,  and  we  are 
left  to  apply  the  cases  which  have  been  decided  without  any 
very  clear  or  defined  principle  of  decision. 

In  the  case  just  cited  a  plea  in  abatement  without  a  suffi- 
cient affidavit  of  verification  was  held  to  be  a  nullity.  The 
Statute  of  Ann  enacted  that  no  dilatory  plea  should  be 
received  without  verification,  and  the  learned  Judge  says ;  '  It 
is  not  in  the  power  of  the  party  to  waive  it.  As  the  Act  of 
Parliament  declares  it  to  be  a  nullity,  the  Court  is  so  to  judge 
ofit.'* 

In  the  case  before  the  Court  the  act  of  the  Province  author- 
izes the  plaintiff,  in  certain  actions,  to  obtain  an  order  for 
holding  the  defendant  to  bail,  upon  an  affidavit  containing 
certain  statements,  one  of  which  is  wanting  in  the  affidavit 
under  consideration.  In  the  one  case  the  Statute  was  pro- 
hibitory ;  in  the  other  it  \&  permissive,  with  this  difference. 
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that  the  case  of  Oarratt  v.  Hooper,  has  a  close  analogy  to  the 
present  case. 

On  the  other  hand,  N'orton  v.  Danvera,  7  T.  R,  375, 
equally  in  point  in  its  circumstances,  leads  to  a  different  con- 
clusion. There  an  Act  of  Parliament  enacted  that  "  no  person 
shall  be  holden  to  bail  unless  the  affidavit  state  that  no  offer 
has  been  made  to  pay  in  Bank  of  England  notes."  The 
affidavit  omitted  that  statement,  and  the  answer  -was  that  the 
objection  was  waived.  1st,  By  delay  in  making  it,  and  2nd, 
by  voluntarily  giving  the  bail  bond.  By  Lord  Kenyon,  C.  J. 
In  Chapman  v.  Sruyw,  1  B.  &  P.,  133,  the  same  objection  was 
taken,  and  Eyre,  C.  J.,  said ;  "  Here  the  process  is  bad,"  but 
he  adds,  **  the  party  does  not  come  in  the  first  instance,  but 
does  a  voluntary  act  by  perfecting  special  bail " — and  on  that 
ground  it  was  held  that  the  objection  was  too  late.  Jones  v. 
Price,  1  East,  80,  is  like  the  above,  and,  there,  Lord  Kenyon 
said ;  "  The  defendant  has  adopted  the  process  and  shall  not 
now  take  advantage  of  any  defect  in  it."  Li  If  Argent  v. 
Vivant,  1  East,  333,  the  preceeding  cases  were  deliberately 
considered  and  recognized,  the  result  being,  that  the  affidavit 
to  hold  to  bail  is  to  be  considered  as  part  of  the  process  to 
bring  the  defendant  into  Court,  and  an  irregularity  in  it  must 
be  taken  advantage  of  in  the  first  instance."  In  most  of  these 
cases  the  affidavit  was  entirely  deficient  in  that  averment* 
without  which  the  holding  to  bail  was  expressly  prohibited 
by  Act  of  Parliament. 

In  the  present  case  the  affidavit  aims  to  comply  with  the 
Act,  but  fails  to  do  so  in  as  perfect  a  manner  as  is  necessary. 
If,  in  those  cases,  the  defect  was  waived  by  delay,  by  the 
voluntary  giving  of  bail,  or  the  perfecting  of  bail ;  in  this  case, 
where  the  delay  has  been  greater,  where  bail  has  been  volun- 
tarily given  and  has  been  perfected,  and  where,  in  addition, 
the  party  has  proceeded  to  plead,  we  could  not  be  justified  in 
holding  the  objection  to  be  incapable  of  waiver,  unless  some 
distinction  can  be  found  which  prevents  the  application  of 
thosie  cases  to  that  under  consideration.  A  distinction  may  be 
suggested.  The  cases  referred  to  were  decided  on  the  ground 
that  the  affidavit  to  hold  to  bail  is  part  of  the  process  to  bring 
in  the  defendanjCwhile,  under  the  change  in  the  practice,  here, 
the  summons  ik  now  the  process  for  that  purpose.    I  cannot, 
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however,  tliink  that  we  are  required  so  entirely  to  change  the 
nature  of  the  affidavit  and  capias,  and  their  relation  to  the 
process  as  this  suggestion  would  require. 

I  think  we  must  hold  the  summons  and  capias  as  together 
forming  process  to  hring  in  the  defendant,  as,  formerly,  the 
capias  was  held  to  operate  as  a  summons  when  it  could  not  be 
made  available  against  the  body.  In  support  of  the  views  I 
have  expressed,  I  conclude  with  an  opinion  of  Lord  Brougham, 
in  Taylor  v.  Clemson,  11  C.  &  Fin.,  643,  extracted  from 
the  Exchequer  Digest,  p.  841 ;  "  With  respect  to  all  defects  in 
process  which  is  the  foundation  of  a  suit,  I  hardly  kcow  any 
such  defect  which  may  not  be  cured  by  the  party  appearing 
to  it  and  attending  as  if  he  had  had  bis  notice,  and  as  if  the 
process  were  valid." 

We  are  of  opinion  that  the  order  must  be  discharged. 


THE   QUEEN    v.    SMITH. 

DBrmiXT  «M  oonTided  of  baTingr,  in  ft  aecret  and  dandestine  mtiroer,  cat  off  the  hair 
frain  the  maaea  and  tails  of  two  bones,  the  property  of  one  William  Ballam. 

Stid,  that  the  offence  waa  covered  by  section  22  of  chapter  109,  B.  8^  8rd  series^  under 
iriiich  defendant  waa  Indicted. 

AU0,  that  the  <^enoe  having  been  committed  wrongfully,  and  intentionally,  without  just 
eanse  or  ezcnsfe,  and  with  fuU  knowled]^  as  to  the  ownership  of  the  property,  malice  might  be 
fyriy  InfeRed. 

DoDD,  J.,  now,  (January  2nd,  18C7,)  delivered  the  judg- 
ment of  the  Court : — 

The  defendant  in  this  cause  was  indicted  under  the  22nd 
section  of  chapter  169  of  the  Revised  Statutes,  3rd  series,  and,  at 
the  trial,  it  was  proved  he  had,  in  a  secret  and  clandestine  man- 
ner, cut  the  hair  from  the  tails  and  manes  of  two  horses,  the 
property  of  William  Ballam.  The  jury  found  him  guilty,and  the 
Judge  who  tried  the  cause  reserved  these  two  questions  for 
the  opinion  of  the  Court :  First,  did  the  offence  come  within 
the  22nd  section  of  chapter  169  ;  and,  secondly,  was  it  neces- 
sary to  prove  malice  on  the  part  of  the  defendant,  against  the 
owner  of  the  horses.  The  points  thus  reserved  were  argued 
during  the  present  term  by  W.  MiUer,  for  the  defendant,  and 
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Shannon,  Q.  C,  for  the  Crown.  The  22nd  section  enacts  that, 
*'  whosoever  shall  maliciously  damage  or  destroy  any  real  or 
personal  property,  either  of  a  public  or  a  private  nature,  tor 
which  no  punishment  is  hereinbefore  provided,  shall  be  com- 
mitted to  jail  for  a  term  not  exceeding  two  years  or  fined  in  a 
sum  not  exceeding  S80."  Upon  the  part  of  the  defendant  it 
was  contended  that  the  offencC;  if  any,  came  within  either  the 
12th  or  13th  section  of  the  same  act,  and,  consequently,  was 
not  an  offence  within  the  22nd  section,  which  was  applicable 
only  where  no  remedy  or  punishment  was  provided. 

Upon  reference  to  sections  12  and  13,  the  Court  are  of 
opinion  they  do  not  apply  to  the  offence  charged  in  the 
indictment.  The  12th  section  evidently  applies  to  a  different 
class  of  cases  from  that  in  the  22nd  section.  The  12th  section 
is,  "  whosoever  shall  maliciously  kill  any  cattle  or  cause  harm 
to  any  cattle  with  intent  to  kill  or  render  the  same  useless  to 
the  owner,  either  permanently  or  for  a  time,"  and  then  follows 
the  punishment.  The  offence  here  complained  of  does  not 
come  within  the  first  part  of  this  section,  as  there  is  no  pre- 
tence for  charging  the  defendant  with  causing  harm  with 
intent  to  kill.  Neither  is  there  any  evidence  to  show  that 
the  horses,  by  the  cutting  of  their  manes  and  tails,  became 
useless  to  the  owner,  either  permanently  or  for  a  time.  Upon 
the  13th  section  there  mav  be  something:  more  said  in  favour 
of  the  offence  charged  coming  within  it.  That  section  declares 
•*  whosoiever  shall  wantonly  and  cruelly  beat,  abuse  or  ill-treat 
any  cattle,"  &c  The  word  "  maliciously,"  in  this  section  is 
omitted,  and,  therefore,  in^  that  respect  it  is  distinguishable 
trom  the  22nd  section,  and  so  are  the  punishments ;  but,  apart 
from  those  distinctions,  I  think  the  section  refers  to  a  class  of 
cases  which,  I  am  sorry  to  say,  are  very  common  in  the  coun- 
try, such  as  the  wanton  ill-treatment  of  that  valuable  animal 
the  horse,  and  I  regret  the  law  is  not  more  generally  put  in 
force  against  them.  The  section,  of  course,  extends  to  the 
wanton  abuse  and  ill-treatment  of  other  animals  besides  the 
horse,  but  does  not  apply  to  the  charge  against  the  defendant. 

Upon  the  second  point,  as  to  malice  against  the  owner  of 
the  property.  In  its  legal  sense  malice  denotes  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse,  and,  if  we  apply 
this  definition  to  the  offence  we  are  considering,  there  can  be 
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no  qnestion  that  the  defendant  is  guilty,  under  the  evidence, 
and  comes  within  22nd  section.  The  section  applies  to  pro- 
perty either  animate  or  inanimate  and,  consequently,  to  horses. 
There  was  no  attempt  at  the  trial  to  claim  for  the  defendant 
any  tight  to  commit  the  act  complained  of,  but,  on  the  con- 
trary, it  was  clearly  established  that  it  was  committed  wrong- 
fully and  intentionally  without  just  cause  or  excuse,  and  with 
full  knowledge  as  to  the  owner  of  the  property.  If  malice 
against  the  owner  was  necessary,  which  the  Court  think  it 
was  not ;  still  malice  in  this  case  against  the  owner  might 
fairly  be  inferred  from  the  manner  in  which  the  offence  was 
committed.  Best^  /.,  in  Rex  v.  Harvey,  2  B.  &  C,  268,  said, 
*  We  must  settle  what  is  meant  by  the  term  malice."  The 
l^al  import  of  the  term  difiers  from  its  acceptation  in  ordinary 
conversation.  "It  is  not,"  he  says,  "as  in  ordinary  speech, 
only  an  expression  of  habred  and  ill-will  to  an  individual,  but 
means  any  wicked  or  mischievous  intention  of  the  mind. 
Thus,  in  the  crime  of  murder,  which  is  always  stated  in  the 
indictment  to  be  committed  with  malice  aforethought,  it  is 
not  necessary,  in  support  of  such  indictment,  to  show  that  the 
prisoner  had  any  enmity  to  the  deceased,  nor  would  absence 
of  ill-will  furnish  the  accused  with  any  defence  when,  it  is 
proved  that  the  act  of  killing  was  intentional  and  done  with- 
out justifiable  cause.  Now,  if  malice  is  to  be  inferred  in  the 
case  of  murder,  one  of  the  highest  offences  that  can  be  com- 
mitted, provided  the  act  was  intentionally  done,  without 
justifiable  cause,  surely  it  is  not  stretching  the  law  beyond  its 
proper  limits  in  extending  it  to  a  case  like  the  present. 

There  was  some  question  at  the  trial,  but  not  much  stress 
laid  upon  it  at  the  argument,  that  the  offence  of  cutting  off 
the  hair  from  the  tails  and  manes  of  horses  was  not  a  damasre 
contemplated  by  the  act,  but  the  C!ourt  are  clearly  of  opinion 
that  it  was.  We,  therefore,  think  that  the  conviction  must 
be  sustained. 
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DAVIDSON  V.  LAWRENCE  et  al. 

Plaiktifp  and  defendants  were,  by  oommiaaion  from  the  Lieutenant  Ooveraor,  appointed 
CommlMionen  of  Sewera  for  the  township  of  Falmouth.  Plaintiff  having  been  selected  by 
proprietors  representlnff  two-thirds  in  interastp  Commissioner  of  the  Yills^  Dyke. 

Held,  that  plaintiff  alone  oould  maintain  an  action  affainst  defendants,  although  at  the 
time  of  his  selection,  and  when  the  work  was  done,  defendants  were  named  with  him  In  the 
Executive  Commission. 

Construction  of  Revised  Statutes  chap.  72,  8rd  aeries. 

WiLKiNS,  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court: — 

Mr.  Jastiee  Bliss  reports  that  these  were  suits  against  the 
defendants  respectively  for  their  assessed  proportions  of  work 
performed  on  the  Village  Dyke  at  Falmouth.  The  plaintiff 
and  the  defendants  were,  by  commission  from  the  Lieutenant- 
Governor,  dated  2nd  May,  1865,  appointed  Commissioners  of 
Sewers  for  the  township  of  Falmouth.  The  plaintiff  was 
sworn  on  the  12th  of  June.  The  defendants  on  the  2nd  of 
September.  The  work,  in  respect  of  which  the  action  was 
brought,  was  commenced  in  June  and  continued  until  Septem- 
ber. Proprietors,  representing  two-thirds  in  interest,  selected 
the  plaintiff  Commissioner  of  the  Village  Dyke  on  the  12th 
May,  1865. 

The  defendants,  admitting  the  correctness  of  the  accounts 
of  plaint  iT,  contend  that  he  alone  had  no  right  to  sue  defend- 
ants therefor  under  the  facts  stated. 

Without  at  present  noticing  the  appointment  of  clerks,  to 
which  we  shall  presently  advert,  the  question  is  simply, 
**  Had  the  plaintiff  authority  to  sue  the  defendants  ?"  The 
answer  depends  on  the  true  construction  of  section  12  of 
chapter  72,  Revised  Statutes,  (New  Series,)  viewed  in  connec- 
tion with  the  other  provisions  of  the  statute.  The  2nd  and 
3rd  sections  in  this  connection  demand  consideration.  The 
2nd  section  empowers  the  Governor  in  Council  to  appoint  one 
or  more  Commissioners  of  Sewers  for  the  County,  and  they 
are  required  to  be  sworn — ^the  swearing  to  be  entered  of  record 
in  manner  prescribed,  which  shall  be  evidence  of  the  fact, 
and  the  Commissioners  shall  appoint  a  clerk  who  shall  be 
sworn,  and  the  swearing  entered  of  record  in  manner  pre- 
scribed, as  evidence."    The  3rd  section  authoiizes  two-thirds 
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in  interest  of  the  proprietors  to  select  one  or  more  Commis- 
sionera  to  carry  on  any  work,  &c.,  they  may  add  to  or  diminish 
the  number  of  Commissioners  so  selected,  or  supercede,  &c., 
and  the  choice  or  dismissal  shall  be  in  writing,  recorded  in  a 
prescribed  manner."  By  the  7th  section  the  *  Commissioners  * 
so  chosen  may  assess,  &c.  By  the  12th  section,  "all  fines, 
rates  and  assessments,  shall  be  recovered  by  and  in  the  names 
of  the  '  Commissionei-s*  so  appointed  and  chosen,  with  costs, 
as  if  the  same  were  private  debts."  The  act  is  loosely  and 
ungrammatically  penned,  and  "relatives"  have  in  many  places 
no  clear  relation  to  the  "antecedents"  to  which  thej'^  are 
probably  designed  to  refer.  Singular  and  plural  numbers  are 
also  blended  together  in  confusion.  On  the  whole,  however, 
we  think  that  the  selection  referred  to  in  the  3rd  section  has 
relation  to  "  a  Commissioner  or  Commissioners  appointed  by 
(lie  Lieut-Governor,'^  and  that  if  one  only  be  so  appointed, 
the  selection  must  be  confined  to  that  one,  although  many 
other  provisions  of  the  section  will,  in  that  case,  therefore,  be 
inoperative.  We  think,  also,  that  wherever  the  appointment 
by  the  Lieut.- Governor  is  of  one  only,  the  word  '  Gommis' 
sioTierB*  occurring  in  sections  7  and  12,  must  be  read  '  Com- 
missioner' in  the  singular  number.  We  think,  also,  that  the 
word  'Commissioners'  in  section  12,  relatively  to  the  case 
before  us,  which  presents  as  a  fact,  that  this  plaintiff  was 
selected  Commissioner  ef  the  Village  Dyke  by  two-thirds  of 
the  proprietors  thereof,  might  be  read  *  Commissioner,'  and 
that  the  words  "appointed  and  chosen,"  must  be  read  in  the 
sense  of  participles  of  the  verbs  "  select "  and  "  choose,"  which 
are  used  in  the  third  section.  We  are,  therefore,  of  opinion 
that  tlie  action  can  be  maintained  by  Davidson  alone,  although 
at  the  time  of  his  selection,  and  when  the  work  was  done,  the 
defendants  were  named  with  him  in  the  Executive  Commission. 

It  appears  that  Davidson  was  selected  before  he  was  sworn 
into  office,  but  as  he  was  in  the  commission  at  that  time,  and 
was  sworn  on  the  12th  June,  and  as  it  is  not  stated  that  he 
was  not  sworn  when  his  woik  commenced  in  June,  we  think 
the  judgment  below  must  be  confirmed.  We  do  not  feel  it 
necessary  to  enquire  into  the  question  de  jure  in  relation  to 
the  rival  clerks. 

3 
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As  we  have  all  the  facts  necessary  to  decide  this  claim  of 
the  plaintiff  reported  by  Mr.  Justice  BliaSy  the  validity  or 
invalidity  of  the  appointment  of  either  clerk  (which  could 
only  be  material  in  regard  to  evidence)  is  unnecessary  to 
be  considered.  If  it  were  necessary  we  should  be  inclined  to 
think  that  the  act  contemplated  but  one  clerk  to  be  chosen  by 
the  full  commission  after  he  or  those  constituting  the  authority 
given  by  the  executive  is  or  are  duly  sworn  into  office. 
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No  action  will  lie  for  ui  arrwt  and  imprisonment  under  a  oonvlctton  wbich  haa  not  been 
•et  aside. 

Young,  C.  J.,  now,  (January  2nd)  delivered  the  judgment 
of  the  Court : — 

This  case  was  argued  during  the  present  term  upon  a  point 
which  was  not  taken  at  the  trial,  and  on  which  we  are  all  of 
opinion  that  the  rule  for  a  new  trial  should  be  made  absolute. 
The  facts  are,  shortly,  as  follows : — The  plaintiff,  the  registered 
owner  of  the  schooner  Kate,  the  marketable  and  real  value  of 
which  did  not  appear  upon  the  trial,  mortgaged  her  to  Messrs. 
Wier  A  Co.f  for  £400.  The  mortgage  was  past  due  when  she 
came  into  port,  and  the  mortgage&s  were  entitled  to  take 
possession  of  the  vessel  and  sell  her  under  the  Merchants' 
Shipping  Act,  section  71.  The  defendant  having  obtained  a 
judgment  against  the  plaintiff  took  out  execution  thereon, 
which  he  levied  on  the  vessel,  and,  at  sheriff's  sale,  bought  her 
in  for  £5,  subject  to  the  mortgage.  Claiming,  then,  to  be  the 
party  entitled  to  the  certificate  of  registry,  under  the  60th 
section  of  the  above  Act,  he  caused  the  plaintiff  to  be  arrested 
for  refusing  to  deliver  it.  The  plaintiff,  in  his  examination  in 
this  cause,  denied  that  he  had  refused  giving  up  the  registry, 
and,  upon  that  point,  the  two  paities  were  at  issue.  When 
brought  before  the  magistrate  the  plaintiff  testified  that  Mi\ 
Wier  had  got  the  certificate,  plaintiff  having  left  it  in  his 
office  on  the  day  the  vessel  was  entered  at  the  Custom  House, 
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about  ten  days  before,  but  the  magistrate  gave  judgment 
against  plaintiff,  £50  penalty,  and  issued  a  warrant  there- 
for. Under  this  warrant  he  was  imprisoned  for  several 
daj^  when  he  was  discharged  under  habeas  corpus^  the 
defendant  having,  in  the  mean  while,  obtained  the  certificate, 
and  not  opposing  his  discharge.  It  was  for  this  arrest  and 
imprisonment  that  the  action  was  brought,  the  plaintiff 
alleging  that  the  value  of  his  time  and  losses  thereby  were 
equal  to  £150,  and  the  defendant  contending  that  no  malice 
bad  been  shown  on  his  part,  and  that  he  had  sufficient  grounds 
for  his  proceeding.  On  the  trial  I  left  it  to  the  jury  to  say 
whether,  under  all  the  circumstances,  the  defendant  was 
justified  in  what  he  had  done.  If  so,  they  would  acquit  him, 
if  not  they  would  find  for  the  plaintiff  with  moderate  damages, 
and  not  for  the  extravagant  sum  that  had  been  named» 
Although  the  question  of  reasonable  and  probable  cause  is 
matter  of  law,  the  rule  is  laid  down  in  RoBCoe's  Nisi  Friua, 
530,  that  in  the  decision  of  questions  of  disputed  fact,  the 
motive  and  malice  of  the  defendant,  his  knowledge  of  those 
facts  and  belief  in  the  plaintiff's  guilt  and  in  the  existence  of 
probable  cause,  are  all  questions  to  be  left,  as  in  this  case,  to  the 
jury.  They  found  a  verdict  for  the  plaintiff,  damages  twenty 
dollars,  and  I  granted  a  rule  nisi  for  setting  it  aside,  that  the 
legal  effect  of  the  conviction  might  be  inquired  into.  The 
plaintiff,  in  his  replication,  alleged  that  it  was  not  in  force. 
But  although  the  plaintiff  was  discharged  from  custody  under 
the  warrant,  this  Court  had  not  been  applied  to  to  set  aside 
the  conviction,  and,  on  a  review  of  the  cases  cited  at  the 
argument,  and  others  of  a  like  bearing,  we  are  of  opinion  that 
while  it  remained,  it  must  be  accepted,  whether  right  or 
wrong,  as  evidence  of  probable  cause,  and  therefore  that  the 
defendant  in  this  case  is  entitled  to  a  new  trial. 
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DiCFuroAXTS,  beinic  owners  of  th«  brigt.  Roderick  Dhu,  addrened  a  letter  to  plaintiff, 
owner  of  the  Campbellton  ooal  mtues,  requesting  biu,  in  case  their  vessel  proceeded  to  Biic 
Bras  d'Or  to  load,  to  furnish  a  cargo  of  coal  to  the  captain,  taking  his  note,  or  settling  In  such 
manner  as  plaintiff  was  accustomed  in  such  cases.  Defendants,  as  owi:ers,  guarmnteed  pay- 
ment, and  requested  plaintiff  to  insure  the  amount  of  cargo.  Plaintiff,  in  compliance  with 
defendants'  request,  supplied  the  coal,  and  took  a  premissory  note  for  the  price,  corering,  also, 
a  charge  for  premium  of  insurance  and  polii^.  On  the  same  day  he  mailed  a  letter  to  his 
agents  at  Halifax,  enclosing  the  note  of  hand  and  bill  of  lading  of  cargo,  and  requesting  the 
agents  to  effect  insurance  for  the  amount  of  the  note.  This  letter  was  proved  to  have  been 
received,  but  no  insurance  was  effected.  The  vessel  sailed  two  days  after  the  mailing  of  the 
letter  and  was  lost  on  the  panage.  The  master,  in  his  testimony,  said,  **!  told  McKenxie, 
(philntiff's  manager,)  I  wanted  something  to  show  Uie  coal  was  Insured,  and  he  gave  me  this 
paper  (the  bill  of  parcels.)  I  asked  where  it  was  insured.  He  said  that  was  Mr.  Campbeirs 
business.  I  told  Mr.  Campbell  about  my  desire  for  insurance.  He  said  he  would  give  no  one  a 
cargo  of  coal  unless  he  insured  it  himself.**  Witness  also  said  he  would  not  have  signed  the 
note  unless  he  supposed  the  cargo  was  insured,  and  would  not  have  sailed.  Defendants  having' 
refused  payment  of  the  note,  and  a  verdict  having  been  fouud  in  their  favor,  it  was 

Heldt  on  a  motion  for  a  new  trial,  that  though  the  master  of  the  vessel  might  not  unrea- 
sonably have  supposed  that  plaintiff  had  undertaken  to  effect  Insurance,  thero  was  no  such 
contract  as  to  vary  plaintiff's  right  to  payment  for  his  property  sold  and  delivered  to  defend- 
ants at  their  request  and  order. 

To  constitute  a  contract  there  must  be  the  mutual  agreemeot  of  both  parties  and  not  the 
notion  of  one  party  only ;  and  there  must  be  a  mutual  and  common  ^prehension  of  the  sub- 
ject matter.    They  must  not  honestly  differ  in  their  meaning. 

Without  such  mutual  agreement  and  understanding  thers  is  no  contract, 

Johnstone,  K  J.,  now,  (January  2nd,  1867,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  tried  before  oie  at  Baddeck  in  June 
term  last,  brought  to  recover  the  price  of  a  cargo  of  coal  bar- 
gained and  sold  by  plaintiff  to  defendants.  The  jury  found 
for  the  defendants,  and  I  granted  this  rule  to  set  the  verdict 
aside,  which  has  been  argued  at  the  present  term. 

On  the  trial  it  appeared  that  the  plaintiff,  being  owner  of 
the  Campbellton  coal  mines  on  the  Bras  d*Or  Lake  in  Cape 
Bi'eton,  the  brig  Roderick  Dhu^  owned  by  the  defendants, 
arrived  there  late  in  the  autumn  of  1864,  when  William 
Eiitchinga  the  younger,  a  young  man  of  nineteen  years  of  age, 
son  of  one  of  the  defendants,  and  master  of  the  brig,  handed 
to  Donald  McKenzie,  the  plaintiff^s  clerk,  and,  in  his  absence, 
manager  at  the  mines,  the  following  letter : — 

Abichat,  Nov.  S^th,  186J^ 
Charles  Campbell,  Esq. 

Dear  Sir, — If  the  Roderick  Dhu  goes  to  Big  Bras  d'Or  to 
load,  and  the  Captain  want»  a  load  on  vessel's  account,  please 
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famish  it,  taking  his  note  or  settling  in  such  manner  as  you 
are  accastomed  in  such  cases.  We,  as  owners  of  the  Roderick 
Dhu,  would  guarantee  you  the  amount.  You  will  also  insure 
the  amount  of  cargo. 

We  remain,  &c., 

John  McCaskell, 

William  Hutchings. 

The  master,  on  this  letter,  applied  for  a  cargo  of  coal,  and 
the  plaintiff,  being  satisfied  with  the  s^ufficiency  of  the  defend- 
ants,  directed  McKenzie  to  load  the  brig.  The  master  took 
on  board  128  chaldrons,  at  $3.75,  and  when  the  loading  was 
complete,  on  the  8th  December,  McKenzie  drew  out,  and  the 
master  signed  his  note  on  demand  for  $495.40,  and  McKenzie, 
by  whom  the  business  was  transacted,  wrote  and  gave  him  a 
bill  of  parcels  in  terms  as  follows : — 

Gapt.  Wm.  Hutchings,  brigt.  Roderick  Dhu,  bot.  of  C. 

J.  Campbell,  128  chals.  coal,  @  $3.75 $480.00 

Prem.  of  insurance,  3  %  and  policy,  $1.00 15.40 

Amt.  per  note  on  demand. ••• $495.40 

New  Campbellton,  Dec  8th,  1864- 

On  the  same  day  the  plaintiff  wrote  and  mailed  to  Messrs, 
r.  Jk  K  Kenny  at  Halifax  the  following  letter : — 

New  Campbellton,  8tk  December,  1864. 

Messbs.  T.  &  £.  Eennt. 

Gendeinen, — Enclosed  please  find  note  of  hand  and  bill  of 
lading  for  cargo  of  coal,  per  Roderick  Dhu.  You  will  please 
effect  insurance  on  the  cargo  for  the  amount  of  the  note  of 
hand.  She  is  now  ready  to  sail,  and  probably  will  be  up  as 
soon  as  this  letter  will  if  the  present  wind  will  continue,  &c 

C.  J.  Campbell. 

This  letter  was  proved  to  have  been  received  by  Messrs, 
Kenny,  but  the  insurance  was  not  effected,  and  I  refused  to 
permit  their  letter  to  the  plaintiff  to  be  read  in  explanation 
of  the  reason.  The  vessel  sailed  on  the  10th  December ;  was 
weather-bound  a  week  at  Sydney;  and  was  lost  on  the  19th 
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Becemher  while  endeavoring  to  make  a  harbor.  On  the  1 8th 
January  the  plaintiff  wrote  the  defendants  and  explained  the 
reasons  that  had  prevented  the  insurance  being  effected,  and 
informed  them  that  the  note  lay  at  Messrs,  Kenny*s,  in  Hali- 
fax, where  he  requested  payment  to  be  made.  On  the  7th 
February  the  defendants  wrote  declining  to  pay. 

The  defendants  pleaded,  never  indebted,  payment,  and  two 
special  pleas  which  their  attorney  has  styled  equitable.  The 
first  alleges  an  insurance  effected  by  the  plaintiff,  and  that  he 
held  the  policy  in  full  satisfaction  of  the  price  in  case  of  loss ; 
the  second  alleges  an  agreement  that  the  note  was  to  be  paid 
on  the  safe  arrival  of  the  vessel  at  Halifax,  and  that  the 
plaintiff  accepted  the  policy,  which,  it  is  alleged,  he  undertook 
to  have  effected,  in  full  satisfaction  of  the  price. 

The  defendant  Hutchi/ngs  said  that  the  master  was  told 
that  if  he  could  not  get  insurance  effected  by  the  plaintiff  he 
was  to  telegraph  from  Sydney  or  write  to  them,  and  not  to 
leave  until  he  got  ordera,  and  this  he  explained  by  saying, 
"  As  I  was  getting  the  cargo  on  credit  I  was  very  cautious.** 
In  cross-examination  he  said,  "  We  intended  the  plaintiff  to 
act  on  the  letter  of  instructions." 

The  master,  in  his  testimony,  said  that  when  he  saw 
McKenzie  "  he  consented  to  load  me  at  $3.75,  and  he  would 
insure  the  coal,  and,  when  the  notes  were  drawn,  T  told 
McKenzie  I  wanted  something  to  shew  the  coal  was  insured, 
and  he  gave  me  this  paper ;  (the  bill  of  parcels,)  I  asked  where 
it  was  insured ;  he  said  that  was  Mr.  CampbdVs  business.'^ 
He  further  said,  "  I  told  Mr.  Campbell  about  my  desire  for 
insurance.  He  said  he  would  give  no  one  a  cargo  of  coal 
unless  he  insured  it  himself."  This  witness  also  stated  that 
he  would  not  have  signed  the  note  had  he  not  supposed  the 
cargo  was  insured,  nor  would  he  have  sailed  without  trying 
himself  to  effect  insurance,  or  writing  to  the  defendants.  But 
all  that  he  says  passed  between  himself  and  either  the  plaintiff 
or  McKenzie  is  comprised  in  the  sentences  above  cited.  On 
the  other  hand  McKenzie  stated  that  he  told  the  captain  that 
insurance  would  be  ordered  in  Halifax,  This  statement  I  threw 
out  of  consideration,as  the  master  refused  to  acknowledge  it,and 
confine  myself  to  the  evidence  of  the  plaintiff  and  McKenzie, 
which  was  uncontradicted.    McKenzie  said  he  pursued  strictly 
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the  coQTse  adopted  in  similar  cases,  and  thought  he  was  strictly 
eanying  out  the  instructions  in  the  defendant's  letter ;  that 
the  charge  of  premium  included  in  the  note  was  usual,  and 
he  did  not  conceive  they  were  thereby  the  insurers.  The 
plaintiff  stated  that  he  did  not  deal  with  the  master  at  all, 
but  acted  on  the  defendant's  letter;  that  he  followed  tbe 
course  he  did  with  other  vessels,  that  the  rates  of  insurance 
at  different  seasons  are  known.  "  I  am  in  the  habit  of  taking 
a  note,  and  when  insurance  is  required,  include  the  premium  ; 
in  settlement,  if  it  is  too  much,  a  deduction  is  made ;  if  too 
little,  an  addition.  I  took  all  the  means  in  my  power  to 
insure  what  I  should  have  done  had  it  been  my  own  property. 
I  never  became  the  insurer  of  the  coal.  I  never  told  the 
defendants  I  had  insured  the  coals.  I  did  not  guarantee  insur- 
ance.    I  wrote  according  to  my  instructions. 

It  was  not  denied  at  the  trial  that  the  coal  was  bought 
under  the  defendant's  order,  for  them  and  on  their  credit,  nor 
could  it  have  been  denied  consistently  with  the  evidence  and 
the  nature  of  the  transaction.  To  give  the  note  the  effect  of 
payment  for  the  coal,  or  satisfaction  and  extinguishment  of  the 
debt,  required  unequivocal  evidence  that  the  plaintiff  so 
accepted  it  See  Sard  v.  RliodeSy  1  M.  &  W.,  155 ;  Lewis  v. 
Lyeier,  2  C.  M.  &  R,  704 ;  Cvoive  v.  Clay,  9  Exchequer,  607 ; 
Griffiths  V.  Owen,  13  M.  &  W.,  58 ;  Hall  v.  Flockton,  16  Q.  B., 
1039. 

There  is  not  a  pretence  of  such  evidence  in  this  case.  If 
the  note  was  not  taken  &s  absolute  satisfaction,  but  "on 
account,"  then,  on  non-payment,  the  creditor  had  a  right  to 
resort  to  the  original  contract.  See  the  above  cases.  And 
when  the  plaintiff,  by  letter,  informed  the  defendants  that  the 
note  lay  at  Messrs,  Kenny's  in  Halifax,  and  requested  them 
to  make  pa3'ment  there,  and  they  had  utterly  repudiated  any 
payment,  he  had  fulfilled  his  duty  regarding  the  note  and  was 
free  to  commence  this  action.     See  10  Moore,  477. 

Again,  it  was  not  alleged  that  the  plaintiff,  having  assumed 
to  effect  insurance  on  account  of  the  defendants,  had  neglected 
to  do  so.  This  would  have  been  to  allege  misfeasance  which 
was  not  matter  of  defence  in  this  action.  But  the  defence 
took  a  different  line.  It  was  that  the  plaintiff  had  effected  or 
engaged  to  effect  insurance  on  his  own  account,  and  agreed,  in 
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cas^of  loss,  to  accept  the  policy  in  satisfaction  of  his  debt,  and 
that  payment  of  the  note  should  not  be  demanded  except  on 
safe  arrival  of  the  vessel. 

The  plaintiff',  therefore,  was  neither  under  the  pleadings 
nor  otherwise  called  upon  to  shew  the  cause  of  the  non- 
insurance  by  Messrs.  Kenny.  There  is  certainly  no  direct 
evidence  of  such  an  agreement.  The  master  does  not  assert 
that  either  the  plaintiff  or  McKenzie  made  a  promise  of  that 
nature, — he  does  not  even  say  that  he  so  interpreted  what  they 
said  or  did. 

It  was  not  charged,  nor  is  there  anything  in  the  evidence 
to  justify  even  a  suspicion  that  the  plaintiff"  or  his  clerk  made 
any  false  statement  or  intentional  misrepresentation,  or 
designedly  threw  any  ambiguity  over  the  transaction  in  their 
communications  with  the  master,  or  that  they  were  aware  that 
he  was  under  a  misapprehension,  and  failed  to  undeceive  him. 
There  is  no  evidence  of  anything  said  or  done  by  the  plaintiff* 
or  McKenzie  inconsistent  with  their  version  of  the  matter. 

The  charge  of  the  premium  in  the  bill  of  parcels,— the 
taking  the  note  including  the  premium, — the  statements  of 
McKenzie  that  they  would  insure,  and  of  the  plaintiff*  (sup- 
posing these  statements  to  have  been  made)  that  he  would  not 
sell  unless  he  insured  himself,  are  all  consistent  with  the  course 
of  business  testified  to  by  them.  The  premium  was  rightly 
included  in  the  directions  given  Messrs.  Kenny  to  insure, 
supposing  it  to  have  been  charged  for  the  defendants'  protection, 
because  the  premium  is  a  recognized  element  of  value.  See 
1£  Easty  639,  and  the  taking  of  the  note  was  in  conformity 
with  the  defendants'  directions  as  it  was  with  the  usage  of 
business. 

The  lury  had  a  right  from  the  master's  testimony  to  believe 
that  he  supposed  the  insurance  to  have  been  effected,  or  that 
the  plaintiff"  had  undertaken  to  efffect  it.  They  might  go 
further,  and  believe  that  the  master  had  not  unreasonably 
arrived  at  that  supposition.  Beyond  this  there  was  no  evidence 
to  justify  their  going,  and  they  went  very  far  beyond  this, 
both  as  regards  fact  and  law,  when  they  found  a  verdict  for 
the  defendants.  The  plaintiff*  is  charged  with  a  contract 
varying  his  right  as  a  creditor,  and  under  which  he  is  denied 
payment  of  his  property  sold  and  delivered  to  the  defendants, 
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at  their  request  and  order.  But,  to  create  a  contract,  there 
iDUst  be  the  mutual  agreement  of  both  parties,  and  not  the 
notion  of  one  party  only  ;  and  there  must  be  a  mutual  and 
common  apprehension  of  the  subject  matter.  They  must  not 
honestly  differ  in  their  meaning.  One  must  not  by  insuring 
mean  the  assuming  of  the  risk,  and  the  other  the  procuring  of 
insurance.  See  Parsons'  MeracntUe  Laiu,  p.  14.  Without 
such  mutual  agreement  and  understanding  there  is  no  contract. 
The  language  of  Mr.  Parsons  is  significant. 

There  is  another  aspect  in  which  the  verdict  is  yet  more 
indefensible.  The  defendants  dealt  directly  with  the  plaintiff, 
and  not  through  the  agency  of  the  master.  Their  written 
instructions  were  his  guide  and  authority.  They  told  him  to 
settle  as  he  was  accustomed  in  such  cases,  and  he  did  so  ;  they 
told  him  to  insure  the  amount  of  the  cargo,  and,  as  soon  as  the 
amount  was  ascertained,  he  ordered  insurance.  There  was 
nothing  in  the  evidence  to  vary  the  terms  or  weaken  the 
authority  of  the  written  instructions. 

The  defendants  were  unfortunate.  They  lost  both  vessel 
and  cargo  uninsured ;  but  the  adventure  was  theirs,  and  they 
must  stand  by  the  contingencies.  The  coal  was  theirs,  and  its 
loss  cannot  relieve  them  from  the  duty  of  paying  its  price. 
To  cast  the  loss  on  the  plaintiff,  under  the  evidence  in  this 
cause,  would  be,  I  conceive,  as  inconsistent  with  justice  as 
repugnant  to  law. 

I  am  jealous  to  maintain  the  just  authority  of  juries,  and 
therefore,  I  have  gone  into  the  details  of  this  case,  that  the 
reasons  might  appear  on  which,  I  believe,  the  jury  have  gone 
far  astray.  While  the  system  of  trial  by  jury  demands  that 
the  just  authority  of  juries  should  be  maintained,  it  no  less 
requires  the  exercise  of  a  controlling  power  when  that  authority 
is  exceeded.  In  many  counties  of  this  Province  the  majority 
of  the  jurors  are  little  conversant  with  the  language  in  which 
they  are  addressed,  and  may  be  excused  if  they  err,  or  are  led 
astray  through  ignorance ;  and,  in  communities  where  party 
spirit  is  virulent,  it  may  not  be  matter  of  surprise  if ,  sometimes, 
reason  and  justice  should  be  sacrificed  to  prejudice.  In  such 
cases  this  Court  must  preserve  the  administration  of  justice 
from  abuse.  We  think  the  rule  for  a  new  trial  must  in  this 
case  be  made  absolute.  ' 
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Plaixtttp  and  defendants  were  owners,  respectiTely,  of  adjoinins^  lots  In  the  fifth  and  sixth 
ranges  of  the  Addinf^n  or  Hartshome  Grunt,  a  huge  tract  of  land,  comprising;  23,000  acres, 
which,  for  conyenlence  of  sale,  waa  divided  into  ranges  and  sub-dlrided  into  lots.  Both 
claimed  directly  or  indirectly  under  Hartshome.  Plaintiff  obtained  his  deed  in  1840  from 
Pushee,  to  whom  Hartshome  had  conveyed  in  1837.  Defendant,  after  being  in  possession  for 
ten  years,  under  an  agreement  to  purchase,  derived  title  directly  from  Hartshome  in  1854. 
The  descriptions  in  the  deeds  were  vague,  merely  referring  to  the  lots  as  containing  100  acres, 
to  their  niunbers,  and  to  the  numbers  of  the  ranges  in  which  they  were  situated.  Plaintiff 
employed  a  surveyor  to  run  his  lines  in  1841,  t^ro  years  before  defendant  went  on,  and  the  lat- 
ter, for  some  yean,  both  by  words  and  acts,  recognised  the  line  betwedn  them,  as  claimed  bj 
plaintiff,  as  being  the  true  line,  but,  it  appearing  that-  this  line  was  not  in  fact  the  true  one, 

Held,  that  defendant  having  acted  under  a  mlsappreheosion  of  the  facts,  and  belne 
unacquainted  at  the  time  with  the  real  boundary  of  his  lot,  there  was  nothing  in  the  aoti  or 
declarations  so  made  to  establish  a  conventional  line,  independent  of  right. 

Per  DoDD,  J.— The  principle  in  Woodberry  v.  OateM  and  Daviion  ▼.  KintmtM  tfioOld  BOl 
be  exteinded  beyond  those  cases. 

Young,  C.  J.,  now,  (December  3rd,  1867,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  action  of  trespass  tried  before  me  at  Anti- 
goniah,  in  which  the  plaintiff  had  a  verdict  for  nominal 
damages.  It  involved  the  title  to  about  forty  acres  of  land, 
of  which  one  acre,  or  thereabouta,  had  been  cleared  and  fenced 
by  the  plaintiff  about  ten  years  ago,  and  disclosed  a  state  of 
facts,  without  parallel,  I  believe,  in  this  Province,  and  which 
is  likely,  I  fear,  to  be  a  fruitful  source  of  litigation.  The 
Addington  or  Hartsliome  grant  was  founded  on  a  pre- 
vious license  to  one  of  the  grantees  in  1796,  and  passed  in 
1804.  It  comprehended  no  less  than  23,000  acres,  equal  to  35 
equare  miles,  close  to  the  village,  or  rather,  to  the  town  of 
Antigonish,  and  the  land  being  of  fair  quality,  it  is  now 
covered  by  an  industrious  and  numerous  population.  The 
external  lines  and  courses  of  the  grant  were  well  marked,  but 
this  is  the  first  case,  so  far  as  I  know,  in  which  its  internal 
lines  have  come  before  a  Court.  Strange  to  say,  no  plan  of 
sub-division  was  produced  at  the  trial,  nor  has  it  been  sug- 
gested that  any  such  plan  exists.  There  is  no  survivor  to  tell 
us  of  the  original  surveys,  and  even  the  surveyor's  name  is 
unknown.  The  line  on  which  the  defendant  relies,  if  it  was 
ever  run,  had  dropt  so  entirely  out  of  memory,  that  it  was 
only  discovered  after  action  brought ;  and  lots  have  been  held 
upwards  of  fifty  years  which  are  thirty  rods  and  upwards  out 
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of  its  coarse.  The  plaintiff  relied  on  the  line  he  claims  by 
which  is  no  less  than  58  rods  north  of  what  is  said  to  be  the 
tme  line,  and  the  evidence  shews  that  he  found  it  thick  with 
blazes,  some  of  which  are  forty  years  old,  when  he  purchased 
and  entered  upon  the  land  twenty-seven  years  ago,  There  is 
no  reason  to  doubt  that  he  made  his  claim  in  perfect  good 
faith.  Luckily  for  him  he  built  and  improved  on  the  south 
side  of  his  lot.  Had  it  been  on  the  north  he  must  have  relied 
on  his  possio  pedis  and  might  have  lost  the  labour  of  a  life* 
time.  The  fate  he  has  escaped,  however,  is  not  unlikely  to 
overtake  others  within  the  grant.  In  equal  good  faith  the 
defendant  entered  upon  the  lot  to  the  north  under  an  agree- 
ment to  purchase  from  ilr.  Hartahome,  and  over  and  over 
•gain  acknowledged  the  plaintiff's  north  line  and  his  north- 
east comer  to  be  the  true  one.  He  obtained  a  deed  in  1840, 
when  there  is  no  reason  to  doubt  that  he  believed  he  was 
baying  to  the  line  and  comer  so  assumed.  He  acknowledged 
them  on  several  occasions  after  he  bought ;  but  I  instructed 
the  jary  that  he  was  not  bound  by  his  admissions,  though 
in  possession,  until  he  held  a  conveyance,  and  that  he  ought 
not  to  be  bound  by  them  too  strictly  after  he  was  the  owner, 
if  made  in  ignorance  of  his  rights. 

Here  is  a  case,  however,  much  to  be  lamented,  in  which 
neither  party  appears  to  have  been  to  blame,  and  a  litigation 
has  arisen  which  will  cost  one  or  other  of  the  parties,  perhaps 
both,  more  than  the  value  of  the  land.  How  has  this  state  of 
things  been  brought  about  ?  The  grant  appears  by  the  marks 
upon  the  trees,  of  which  we  have  the  first  account  in  1821,  to 
have  been  surveyed  about  the  years  1798  or  1799.  It  was  set 
off  into  eleven  ranges,  running  from  east  to  west  with  side 
lines  running  north  and  south,  and  was  divided,  either 
partially  or  wholly,  into  lots  intended  to  be  100  rods  by  160, 
containing  100  acres.  Many  of  these  lots  were  covered,  and 
the  ranges,  so  far  as  they  had  been  traced  at  the  trial,  were 
in  the  course  of  the  grant.  But,  according  to  Mr.  Lowden, 
it  was  wretchedly  suj-veyed.  The  side  lines  of  the  fourth  and 
fifth  ranges  are  218  and  184  rods,  respectively,  in  place  of  160. 
The  ranges  and  side  lines,  says  Harrington,  are  all  longer 
than  in  the  plan,  some  of  them  twice  as  much.  Some  lots» 
in  the  north  ranges  are  300  rods  long ;  some,  in  the  south,  200, — 
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the  proper  size  being  160.  Mr,  Hartsltome  employed  old  Mr, 
MW^r,  a  surveyor,  who  sent  out  his  son  Joe^  and  Joe  ran  out 
lots  and  ran  any  way.  These  are  the  words  of  Harrington. 
Harrington  himself  ran  two  of  the  lots  between  the  4th  and 
5th  ranges  far  north  of  what  is  now  said  to  be  the  true  line, 
and  settled  and  marked  the  plaintiff's  north-west  corner  from 
which  an  old  line  runs  with  blazes  46  years  old  to  his  north- 
east corner,  as  he  has  all  along  claimed ;  yet  this  north-west 
corner  is  no  less  than  77  rods  north  of  what  is  now  held  to  be  the 
true  line.  Harrington  did  this  at  the  instance  of  the  plaintiff  in 
1841,  and  there  is  no  doubt  that  all  parties  were  then  acting 
in  good  faith.  Harrington  thought  it  might  be  the  old  line, 
as  the  parties  knew  no  other.  He  did  not  consider  it  was,  as 
it  was  not  so  old  as  the  other  lines,  yet  he  marked  the  beech 
as  a  corner,  which  he  ought  not  to  have  done,  against  what 
he  now  tells  us  were  his  own  convictions.  This  action  is  oeB 
of  the  fruits. 

It  appears  that  all  the  lines  to  the  north  are  unsettled. 
Running  up  to  Bigdow'Sy  on  the  eleventh  range,  says 
Lowden,  the  line  of  the  grant  would  be  60  rods  out.  The 
line  between  the  sixth  and  seventh  ranges  is  in  dispute,  as 
well  as  between  the  fourth  and  fifth.  It  was  a  survey  of  the 
former  line  by  Roheii^on  in  1859  that  led  to  the  present  diffi- 
culty. There  also,  he  found  what  he  called  a  tnie  line  run* 
ning  right  through  the  potato  field  of  the  occupier  east  of  the 
defendant.  The  owner  in  the  seventh  range  told  us  on  the 
trial  that  he  had  not  come  down  upon  him  yet.  In  other 
words,  he  is  waiting  the  result  of  this  suit,  to  commence 
operations  by  a  second  action. 

Let  us  now  see  what  was  the  evidence  of  the  old  or  the 
true  line  as  it  is  called  between  the  fourth  and  fifth  ranges. 
There  are  nineteen  lots  in  all,  stretching  from  Marshy  Hope 
to  Soldiers'  Orant,  a  distance  of  about  seven  miles.  Of  lots 
19, 18, 17,  16  and  15,  on  the  west  side,  we  have  no  information 
whatever.  Of  14  and  13  we  have.  So  also  of  1  and  2  on  the 
east  side,  and  these  four  lots  are  run  in  the  course  of  the 
grant,  affording  a  fair,  I  may  almost  say  an  irresistable  infer- 
ence that  the  ten  intervening  lots,  stretching  about  four  miles 
in  all,  were  intended  to  be  run  in  the  same  course.  Only  six 
or  seven  of  these,  Nos.  3  to  9,  are  actually  occupied,  and  all  of 


DECEMBER,    18G7.  45 

• 

them  are  far  away  from  the  true  line.  They  seem  to  have 
been  surveyed  from  comer  to  comer, — by  whom  or  when  U 
unknown.  One  of  the  proprietors  says  the  division  line  was 
over  20  years  old  in  1838.  This  takes  us  back  to  181S,  and 
the  division  line  the  plaintiff  claims  from  1820.  It  seems  a 
hard  thing  to  disturb  lines  of  this  age  unless  protected  by 
actual  possession.  Not  a  trace  of  the  old  line  is  to  be  found 
on  three  of  these  lots.  On  the  other  seven,  Hugh  McDonald, 
a  surveyor  employed  by  the  defendant  in  1865,  after  action 
brought,  in  the  absence  of  the  plaintiff  and  without  notice  to 
him,  found  several  old  blazes  in  the  course  of  the  line.  He 
does  not  tell  us  how  many, — he  saw  two  on  plaintiff  s  lot,  one 
or  two  on  the  lot  east  of  his,  some  on  the  other  two  lots ;  he 
says  he  was  not  attending  to  them  but  to  his  courses ;  he 
opened  one  which  was  a  sight  tree  with  sixty-five  growths  on 
it.  The  other  witnesses  who  accompanied  him  are  of  less 
account.  One  of  them, — the  same  w^ho  is  coming  down  upon 
the  sixth  range,  goes  further,  or  seems  to  go  further,  than  the 
surveyor.  He  says  they  found  a  very  old  line  with  plenty  of 
blazes  to  the  new  corner ;  but  there,  as  I  take  it,  he  is  speak- 
ing of  the  line  on  lots  13  and  14,  which  is  undoubted.  From 
this  new  comer  they  found  two  blazes  to  James*  River, — found 
blazes  across  lot  8,  one  across  the  plaintifi^s  lot  on  the  west, — 
one  also  on  the  east;  these  were  old  blazes.  The  wood 
between  was  blown  down.  There  was  a  beech  and  a  maple 
of  the  old  growth  between  McRae  and  Bell. 

All  this  evidence,  with  the  inferences  deducible  from  it,  I 
left  with  the  jury  to  determine  whether  such  line,  between  lots 
2  and  13,  had  been  run.  I  insisted  but  little  upon  a  conven- 
tional line.  I  doubt  if  the  evidence  of  possession,  accom- 
panied by  the  acknowledgments  of  the  defendant,  under  the 
circumstances  I  have  stated,  comes  up  to  what  we  require  for 
a  convention.  The  real  point  of  the  case  is  the  actual  running 
and  existence  of  the  grant  line.  That  it  was  intended  to  be 
run  as  I  have  said,  is  clear.  That  it  was  ever  actually  run  is 
exceedingly  doubtful.  The  evidence  of  it  does  not  make  on 
my  mind  so  strong  an  impression  as  on  some  of  my  brethren. 
One  thing  is  certain,  that  it  was  greatly  assisted  by  Mc* 
DonalcCs  plan,  which  sets  it  out  as  if  it  were  really  traceable 
upon  the  ground,  a  few  scattered  blazes,  over  a  tract  of  four 
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miles,  being  all  the  witnesses  that  are  left  discovered,  upwards 
of  sixty  years  after  they  appear  to  have  been  made.  I  confess 
I  should  have  been  pleased  if  it  had  been  possible  to  sustain 
the  verdict,  because  I  see  plainly  the  consequences  that  are  to 
follow  from  a  judgment  for  the  defendant.  But  perhaps 
it  is  better  before  a  final  judgment  that  the  case  be  submitted 
a  second  time  to  a  jury,  and  the  parties  may  have  the  good 
sense  to  avoid  the  necessity  and  cost  of  a  second  trial  by  a 
division  of  the  land  or  other  equitable  adjustment. 

Johnstone,  E.  J» — This  is  an  action  of  trespass,  involving 
the  question  of  the  boundary  between  plaintiff's  lot  No.  7 
in  5th  range,  and  defendant's  lot  No.  7  in  6th  range  of  a  large 
tract  called  "The  Addington  or  Hartshome  Grant."  This 
tract  was  of  rectangular  form,  and,  for  the  convenience  of 
sale,  had  been  divided  into  ranges  by  lines  running  east  and 
west)  and  sub-divided  into  lots  by  lines  running  from  south 
to  noi*th.  The  lines  that  separated  the  ranges  were  thus  the 
division  lines  of  the  lots,  and  aa  a  fresh  enumeration  began 
with  each  range,  there  were  as  many  lots  of  the  same  number 
as  there  were  ranges,  confined  within  this  parallel  line,  and 
continued  in  regular  succession  from  the  south  side. 

Lot  7,  5th  range,  was  sold  by  Mr.  Hartshome  to  David 
Pushee  in  1837,  by  that  description,  and  without  courses  or 
distances,  and  it  became  the  property  of  the  plaintiff  by  viesne 
conveyances  in  1840.  Lot  7  of  6th  raifge  was  sold  by  Mr. 
Hartahorne  to  the  defendant  Angus  in  1854,  by  that  descrip- 
tion, and  without  courses  or  distances.  This  style  of  description 
indicates  that  the  tract  had  been  sub-divided,  and  that  the 
means  existed  of  ascertaining  the  exact  location  of  the  lots  sold. 
There  is  abundant  evidence  to  show  that  the  allotments  had 
been  run  out  on  the  ground,  (at  least  so  much  as  affects  this 
suit)  long  before  1837,  and  it  appears  that  Pushee  and  the 
defendant  Angus  were  in  possession  before  their  respective 
purchases.  It  is  obvious  that  Mr.  Haii^ihome's  deed  conveyed 
to  these  parties  neither  more  nor  less  than  the  land  comprised 
within  these  lots,  according  to  their  original  allotment,  unless 
something  had  occurred  previously  to  their  respective  dates 
to  abridge  his  right  as  proprietor ;  and  nothing  of  that  kind 
is,  I  think,  suggested.      Therefore  the   first  and  principal 
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enqoiry  is,  the  location  of  the  division  line  between  ranges  5 
and  6,  for  this  is,  necessarily,  the  original  division  between 
the  two  lots.  There  must  have  been  an  allotment  on  paper, 
but  no  original  plan  was  produced,  and  it  is  almost  an 
unavoidable  inference  that  the  lines  dividing  the  tracts  were 
parallel. 

The  evidence  of  Aaron  Harrivgton,  the  surveyor,  makes 
us  acquainted  with  the  state  of  things  on  the  land  more  than 
forty  years  ago.  He  made  surveys  and  retraced  lines  at 
various  times,  and  particularly  mentions  what  he  did  in  1821, 
1823, 1834,  and  1841.  In  1821,  he  says,  he  traced  the  south 
line,  which  was  never  disputed.  In  1823  he  traced,  partially, 
the  division  lines  between  four  ranges,  and  enumerates  the 
first  four ;  and  also  the  division  line  between  5  and  6,  (being 
the  one  now  in  question)  at  its  eastern  end.  The  description 
he  gives  is  very  particular ;  "  All  the  lines  were  of  the  same 
age,  and  had  been  run  about  1798  or  1799 ;  the  course  was 
west.  All  the  Grant  was  said  to  have  been  run  at  the  same 
time.  All  the  lines  the  same  course,  and  generally  good. 
Some  of  the  blazes  bad,  but  found  no  difficulty  in  tmcing 
either  side  or  range  lines.  All  the  lots  seem  to  have  been 
cornered  throughout  and  the  number  marked.  He  had  never 
seen  any  division  or  range  line  all  the  way  from  east  to  west, 
and  he  had  be3n  on  both  side  and  range  lines.  The  range 
and  side  lines  are  all  larger  than  in  the  plan.  The  proper 
size  of  the  lots  was  100  rods,  but  some  in  the  north  ranges 
are  300  rods  long,  and  some  in  the  south  200  rods.  There 
does  not  appear  to  have  been  any  such  difference  in  the 
length  of  the  lots  in  each  range,  which,  indeed,  could  not  be 
without  destroying  the  method  of  allotment  by  straight  lines, 
which  almost  of  necessity  must  have  been  that  originally 
adopted." 

This  evidence  of  Mr.  Harrington  lays  a  strong  foundation 
for  other  portions  of  the  testimony  in  as  much  as  the  lines, 
when  he  saw  them  first,  were  not  much  over  20  years  old 
and  his  observation  was  directed  from  his  employment  onward 
through  a  period  of  20  years  to  various  portions  of  the  land, 
indicating  the  more  forcibly,  because  incidentally,  the  nature 
of  the  original  allotment.  It  is  a  fact  that  has  an  important 
bearing,  that  at  or  near  the  east  end  of  the  division  line 
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between  ranges  5  and  6  the  land  is  cleared,  and  fences  sepa«- 
rate  the  occupations  of  the  different  possessors  on  either  side* 
The  ancient  corners  that  designate  lots  14  in  5  and  G  ranges 
are  proved  in  a  conclusive  manner.  The  western  comer 
between  these  two  lots  is  a  birch.  Thence  the  line  runs 
along  old  marked  trees  and  line  to  a  pile  of  stqnes  at  the 
eastern  corner,  and  the  course  continues  by  old  blazes  and 
fences  to  "  a  very  old  spruce,"  formerly  the  line  and  eastern 
corner  between  lots  13  in  these  two  ranges.  So  on  the 
eastern  end  the  line  between  the  lots  No.  1  in  these  ranges  is 
also  clearly  established,  and  if  Mr.  LowderCa  plan  is  to  be 
relied  on,  this  line  was  with  little,  if  an}^  deviation  continued 
through  lots  2  in  those  ranges  now  owned  by  the  same  person 
Donald  McKemie. 

Now  if  the  line  that  divides  the  two  lote  Nos.  1  at  the 
eastern  extremity,  and  the  line  that  separates  lots  14  at  the 
western  shall  be  found  to  leave  the  course  of  the  Grant,  and, 
when  extended,  shall  be  found  to  unite,  the  inference  will  be 
very  strong,  when  HarHngton's  testimony  is  referred  to,  that 
there  was  a  division  line  between  the  ranges  5  and  6  run,  or, 
if  not  run,  laid  down  at  an  early  period,  and  that  these  occu- 
pations at  either  end  denote  its  position.  This  is  just  what 
Htugh  McDonald  the  surveyor  proves.  He  ran  from  the  one 
end  to  the  other,  a  distance  of  five  miles,  on  the  course  of  the 
Grant,  and  came  within  one  rod  of  uniting  the  fences  lying  at 
either  end.  It  is  not,  however,  left  only  to  inference  to  fill 
up  the  interval  lying  between  the  lines  and  fences  of  No.  1 
and  No.  14  respectively.  ,0n  the  same  line  old  blazes  and 
the  very  old  spruce  are  found  on  No.  13,  and  the  old  blazes  at 
No.  11,  8  and  6,  as  testified  to  by  Hugh  McDonald,  the  sur- 
veyor, and  one,  if  not  more,  of  these  he  found  to  have  65 
growths,  corresponding,  as  nearly  as  may  be  expected,  with 
the  age  of  the  line  spoken  of  by  Harrington  as  existing  when 
he  first  went  on  the  land.  Angus  McDonald  (not  the  defend- 
ant) testified  to  a  survey  by  one  Robertson  eleven  j-ears  before, 
when  he  ran  the  course  of  the  Grant  by  an  old  line  until  it 
reached  Mr,  McLean* s  corner  at  No.  14.  He  says ;  "  I  found 
blazes  on  defendant's  lot  and  all  along  where  the  old  woods 
were  standing.  The  line,  a  very  old  one,  all  through  McLean's 
— on  old  comer."    If  I  rightly  apprehend,  this  witness  also 
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ftccompanied  Hugh  McDonald  in  his  survey,  for  he  states 
where  McDonald  began.  He  ran  the  same  course  as  the 
other  line,  meaning,  I  suppose,  the  line  traced  by  Rdbertsoru 
He  describes  a  great  number  of  blazes  on  this  last  running, 
more  than  the  surveyor  testified  to,  which  may  be  accounted 
for  by  the  surveyor's  saying  that  he  was  too  much  occupied 
with  his  course  to  attend  much  to  the  blazes.  The  defendant 
Donald  speaks  of  still  another  tracing  of  the  old  line  by  one 
Angv,8  McDonald,  and  describes  finding  corners  and  old  lines 
all  the  way  from  defendant's  land  to  McLean' 8.  The  same 
vritness  was  also  with  Hugh  McDonald  at  his  survey,  and  is 
Tery  fidl  in  his  description  of  the  marks  of  the  old  line. 
The  witness  Donald  McKenzie,  although  brought  by  the 
plaintiff,  if  I  understand  his  testimony,  strengthens  the 
evidence  of  this  old  line.  He  owns  lots  2  in  fifth  and  sixth 
ranges,  and  bought  the  latter  twenty-eight  years  before  the 
trial.  He  says ;  "  There  was  a  visible  old  division  line  then 
between  the  lots.  Some  of  the  blazes  are  still  to  be  seen. 
The  line  runs  east  to  the  "Soldier's  Grant."  These  were 
always  on  both  sides  of  the  line  in  38.  It  is  the  same  as 
McKenna's*'  This  is  important  testimony,  coming  from  the 
plaintiff.  This  witness  established  the  fact  of  an  old  visible 
line,  but  if  it  ran  east  to  the  Soldier's  Grant  it  must  have  run 
west  towards  the  other  end  of  the  range.  Now  if  it  was  the 
fiame  as  McKenna's  line,  or  if  it  ran  west  from  McKennas, 
then  it  would  have  struck  the  McLean  fence,  according  to  the 
testimony  of  Hugh  McDonald  and  Angus  McDonald,  just 
referred  to,  and  so  this  "  old  visible  division  line  "  would  prove 
to  be  a  portion  of  the  old  range  line  contended  for  by  the 
defendant.  This  witness,  however,  gives  a  different  construc- 
tion. He  says ;  "  I  ran  the  line  west  to  the  variation.  Never 
heard  of  any  other  lines."  This,  if  correct,  would  favour  the 
plaintiff's  case,  as  it  was  intended  to  do,  by  connecting  the 
old  visible  line  of  McKenzic's  with  the  line  claimed  by  plain- 
tiff. But,  unfortunately,  the  thing  is  impossible.  Running 
west  from  where  Mr.  McKenzie  describes  his  line  will  leave 
the  variation  far  to  the  north ;  and  running  from  the  same 
point  to  strike  the  variation  will  require  a  course  far  north  of 
west,  one  very  different  from  the  course  of  the  Grant  and 
very   different  from   the  line  of  McKenna's  fwice,  which 
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McKenzie  seems  to  recognise  as  correct,  and  from  the  -line  of 
McLean's  fence.  A  view  of  LowderCa  plan  will  make  this 
clear,  and  show  distinctly,  I  think,  that  the  old  line  spoken  of 
by  McKenzie  was,  in  fact,  a  part  of  the  old  division  line,  as 
traced  by  Hugh  McDonald  the  surveyor,  and  could  not  be  any 
part  of  the  line  claimed  by  the  plaintiff. 

The  testimony  of  Mi\  Lowden,  as  far  as  I  can  understand 
it,  supports  this  view,  although  there  is  much  of  his  evidence 
the  bearing  of  which  I  cannot  apprehend.  In  1859  he  went 
to  run  the  line  for  the  defendant.  He  had  got  the  course  on 
the  Grant  from  A.  Harrington,  and  found  that  McKenna^a 
fence  agreed  with  the  course."  (No.  1.)  Allowed  six  degrees 
variation,  and,  on  the  plan,  describes  the  course  as  west  or 
north  83"*  west.  The  course,  he  says,  was  lost  at  McKenzie'a 
(the  next  lot)  but  whether  before  or  after  traversing  that  lot 
he  does  not  say.  His  plan  makes  the  line  through  McKenzie 
to  be  nearly,  if  not  quite,  a  continuation  of  McKenna"  and 
which  I  have  already  observed.  He  met  no  blaze  but  one 
"about  the  plaintiff's,"  and  when  he  reached  the  plaintiff's 
land  it  would  seem  that  the  plaintiff  carried  him  off  in 
another  direction  in  search  of  his  line.  He  does  not  appear 
to  have  continued,  though  between  the  plaintiff  and  defend- 
ant, which  is  unfortunate,  because  Angus  McDonald,  not 
defendant,)  says,  that  on  Rohertson'a  survey,  which  was  about 
four  yeai»  before,  he  found  blazes  on  defendant's  lot,  and 
the  defendant  Donald  gives  testimony  to  the  same  effect.  I 
think  that  when  running  in  the  course  of  the  grant,  and, 
therefore,  far  off  from  the  plaintiffs  line,  Lowden  found  "  one 
blaze  about  the  plaintifi's,"  it  is  some  corroboration  of  the 
testimony  in  favor  of  the  old  line. 

In  considering  this  evidence,  it  is  a  natural  enquiry  how 
the  alleged  old  line  divides  the  two  ranges  as  to  quantity. 
McDonald,  the  surveyor,  says  that  the  two  ranges  were, 
together,  402  rods  wide,  that  range  5  at  No.  14,  or  near  the 
western  end  was  216  rods,  at  No.  7  the  plaintiff's  was  218 
rods,  and  it  is  proved,  that  McKenna' a  lot  No.  1,  in  that  range, 
was  about  200  rods.  In  addition  to  plaintiffs  218  (being  17 
rods  more  than  the  half)  he  claims  a  line  that  gives  him  58 
rods  more,  by  McDonald's  measure  on  the  variation  lines,  or 
276  rods  in  all,  leaving  for  defendant,  by  the  same  measure- 
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aent,  126  rods  which  make  up  the  402  rods.  One  witness 
says  that  plaintiff's  excess  is  77  rods ;  and  if  it  is  58  on  the 
variation  line  it  must  be  evidently  more  on  fJie  western  line. 
This  most  unequal  division  is  to  have  no  weight  with  us  as 
matter  of  hardship,  but  it  has  importance  when  considering 
the  evidence  respecting  the  location  of  the  range  line  originally. 
It  is  also  worthy  of  observation  that  McDonald  the  surveyor 
says  he  found  the  line  between  6  and  7  (the  west  range)  at  James 
River,  lot  8,  to  be  on  the  course  of  the  grant,  and  that  the  old 
blazes  seemed  of  the  same  age  with  the  other.  His  plan  shows, 
also,  on  this  side,  an  old  line  on  No.  5,  and  gives  the  course  as 
N.  84®  45'  W. ;  and  Lowden  says,  that  he  traced  the  same  line 
(between  6  and  7  ranges)  of  the  course  of  the  Grant  and,  in 
doing  so,  "came  to  a  blazed  line.  I  did  not  find  that  line 
departing  from  the  course  of  the  Grant."  Of  the  evidence, 
also,  it  may  be  said  that  it  is  of  little  moment  of  itself,  but, 
in  determining  conflicting  claims  of  two  lines,  as  to  which 
was  the  one  originally  located,  it  is  entitled  to  very  consider- 
able weight.  The  plaintiff  sets  up  a  line  between  defendant 
and  himself  having  a  variation,  as  it  is  called,  at  the  eastern 
comer,  and  a  break  on  the  west.  Of  the  variation  we  have 
no  history,  except  that  it  was  on  the  land  and  treated  as  a 
comer.  It  bore  neither  letter  nor  number,  and  being  on  the 
side  line  might  have  been  a  line  tree,  except  for  the  four  sides 
being  blazed.  David  Pvshee  showed  plaintiff  the  line  about 
a  year  after  he  purchased,  and  subsequently  the  plaintiff 
traced  his  east  line  to  the  variation.  His  deed  is  dated  5th 
September,  1840,  and  he  says  he  had  lived  there  26  years, 
which  would  bring  him  there  in  1838.  There  is  a  good  deal 
of  indistinctness  respecting  the  line  across  plaintifi^s  lot  from 
the  variation,  but  I  suppose  it  is  of  this  plaintiff  speaks  when 
be  says,  "  the  blazes  were  thick  on  the  line  at  first;  a  gale 
blew  down  most  of  the  standing  wood  in  1839." 

Other  witnesses  speak  of  the  blazes  on  this  line  at  a  subse- 
quent period — one  makes  it  20  yeara.  John  McDonald 
(sailor)  first  knew  the  variation  25  years  before  the  trial.  His 
lot  adjoins,  and  none  of  the  evidence  seems  to  carry  it  further 
back.  How  old  it  was  then  as  a  corner  tree  does  not  appear. 
Of  the  birch  comer  we  have  no  certain  information.  Har- 
rington marked  it  as  a  comer  in  1841,  and  this  is  also  stated 
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by  David  Puahee,  David's  son,  who  says, — ''Harrington 
fixed  the  birch  as  the  N.  W.  comer  25  years  ago.  The  blazes 
then  on  the  line  were  old  and  grown  over.  I  speak  of  28 
years  back.  My  father  shewed  me  the  variation  as  the 
corner."  It  is  to  be  noted  that  this  witness,  28  years  back 
from  the  time  he  was  speaking,  was  but  12  years  old.  Har- 
rington says ;  "  In  September,  1841,  plaintiff  employed  me  to 
run  out  the  side  line  between  7  and  8  in  fifth  range.  I  began 
at  the  above  birch,  (which  had  been  agreed  upon  seven  years 
before  as  the  corner  between  7  on  fourth  and  fifth  ranges)  and 
ran  north  (this  was  along  the  side  line)  and  marked  the  birch 
tree ;  did  not  measure  at  David  Pushee's,  and  the  parties  told 
me  thev  knew  the  old  line.  I  marked  the  blaze  on  the  birch 
tree.  We  went  towards  Jamea  River  (westerly)  and  found  an 
old  blaze.  Then  ran  easterly,  (this  was  back  again)  and  found 
the  line  crooked.  I  thought  it  might  be  the  old  line  as  the 
parties  knew  no  other.  I  did  not  consider  it  was  as  it  was 
not  so  old  as  the  other  lines,  but  marked  the  birch  as  a  comer 
and  put  D.  M.  D.,  J.  M.  D.,  and  A.  H.  I  told  the  parties  I 
was  going  too  far,  but  Pushee  said  we  had  not  come  to  the 
old  line ;  he  had  no  interest."  The  parties  who  were  with 
Harrington  were  David  Puafiee,  his  son  Joseph,  and  the 
plaintiff*.  The  survey  was  made  just  a  year  after  plaintiff's 
deed.  Now  the  plaintiff  said  that  Puahee  first  showed  him 
the  lines  a  year  after  he  purchased.  This,  therefore,  we  may 
may  conclude  was  the  plain tiff^s  first  acquaintance  with  the 
boundary.  It  is  abundantly  clear  that  none  of  these  parties 
had  authority  to  bind  Air.  Hartshorne  when  the  lot  now  of 
defendants  then  was  vested,  and  defendant  did  not  go  on  the 
land  till  two  years  after  (nor  get  his  deed  till  November,  1854, 
or  13  years  after  the  survey).  Nor  can  anything  that  took 
place  afterwards  affect  Mr.  Hartahome's  title,  and,  therefore, 
all  the  suiveys,  retracings,  fencings,  and  acknowledgments 
and  recognitions,  subsequently  made,  have  little,  or  rather  no 
bearing  on  the  main  question,  viz.,  the  original  allotment, 
whatever  effect  they  may  have  otherwise. 

The  line  claimed  by  the  plaintiff  was  endeavoured  to  be 
supported  by  evidence  of  the  lines  of  other  lots.  Taking 
these  in  order  of  the  lots,  the  first  to  consider  is  the  line 
between  the  Nos.  3,  both  belonging  to  one  proprietor,  JbAn 
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Grant  This  line  has  the  most  interest  attached  to  it,  because 
it  has  caused  a  large  part  of  the  mischief.  It  has  been  shewn 
that  between  1  and  2  the  line  is  on  the  course  of  the  Grant, 
N.  83**  West.  Instead  of  following  this,  the  correct  course, 
the  line  between  lots  3  strikes  off  at  67°  25'  W.,  a  difference  of 
some  15^,  and  making  in  the  measurement,  as  Lowden  says, 
an  excess  of  30  rods  in  the  short  space  of  one  lot. 

All  the  account  given  of  the  line  is  by  John  Grant,  who 
said  he  had  occupied  lot  3  in  sixth  range  28  years,  and  also 
owned  lot  3  in  seventh  range.  ''  There  is  a  division  line 
between  them.  I  never  traced  it  to  the  east ;  never  knew 
but  the  one  line.  I  showed  it  to  Lotvden  four  years  ago.  I 
showed  him  the  two  comers.  The  division  line  was  pretty 
old  in  '38 ;  never  traced  it  to  the  west  or  the  fir  till  a  month 
ago.  It  was  over  20  years  old  in  '38."  This  witness  used  an 
incorrect  term,  calculated  to  mislead  a  jury,  and  this  is  done 
through  the  testimony  by  other  witnesses.  To  say  that  this 
line  was  traced  to  the  west  to  the  fir  implies  that  the  course 
of  the  line  was  continued  to  the  fir.  This  was  impossible, 
the  course  of  that  line  would  have  gone  very  far  north  of  the 
fir  cutting  down  the  lots  in  the  sixth  range,  and,  before  it 
reached  the  extremity,  would  have  left  no  sixth  range  at  all, 
but  have  brought  a  portion  of  the  seventh  into  the  fifth.  It 
is  impossible  to  say,  from  any  evidence  in  the  case,  that  this 
line  formed  a  part  of  a  general  division  line  between  these 
ranges  as  originally  allotted. 

The  next  is  the  division  between  lots  4.  Hiigh  Chisholm 
says :  "  Harrirngtan  ran  the  side  line  between  3  and  4  in  the 
fifth  range  and  made  a  comer  34  years  ago.  Some  years  after 
I  find  a  line  mnning  west  from  that  comer.  There  is  an  old 
line  now  between  the  two  ranges.  Never  traced  it  beyond  my 
own  lots."  There  is  no  evidence  here  that  this  line  formed 
part  of  an  original  allotment.  On  the  contrary  it  may  be 
traced  to  Mr.  Harrington,  who  ran  the  side  line,  and,  either 
by  mistake  overran  his  distance  by  30  rods,  or  was  misled  by 
the  line  between  No.  3  lots,  if  that  line  had  previously  been 
run.  He,  however,  fixed  the  north-east  corner,  and  the  further 
testimony  is  confined  to  the  fact  of  a  line  westerly  having  been 
seen  afterwards.  Of  the  diversion  between  lots  6  we  have 
nothing  material  beyond  what  relates  to  the  variation.    The 
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division  between  lots  8  is  the  last  attempted  to  be  eonnected 
with  the  plaintiff's,  and  the  evidence  on  this  point  has  more 
force  than  the  rest.    John  McDorudd,  (sailor)  the  owner  of  8 
in  fifth  range,  says  that  he  went  on  in  '39.    There  was  a  line 
fence  on  his  rear ;  blazes  plain  on  it.   Saw  the  blazes  four  years 
after  he  went  on.    Traced  the  line  two  or  three  trees  west  of 
the  river.     So  also  to  the  east  of  the  variation.    Plaintiffs 
fence    corresponds    with  the   blazes  within  a  foot.    'Have 
known  the  variation  15  years.**    I  should  have  supposed  this 
witness  was  imder  some  misapprehension,  had  Mr.  Lowden's 
plan  not  represented  a  fence  such  as  spoken  of  by  this  witness 
as  being  in  continuity  with  the  line  from  the  birch.    Otherwise 
I  should  have  thought  the  witness  was  under  misapprehension 
as  to  the  course  and  location  of  the  fence  he  speaks  of,  for 
Hugh  McDonald,  surveyor,  on  a  line  south  84**^  45'  east,  or 
north  84**  45'  west,  and  which  parts  58  rods  south  of  the 
yajiation,  describes  old  blazes  on  the  rear  of  the  witness'  lot. 
Assuming  this  witness  and  Lowden  to  be  correct^  these  blazes 
must  be  other  blazes  than  the  fence  and  blazes  they  speak  of, 
and  it  will  be  remembered  that  the  distance  of  58  rods  which 
separates  the  lines  opposite  the  fir,  increases  largely  as  the  line 
of  Lowden  passes  this  No.  8.    If  we  recur  to  the  testimony  of 
Harrington  we  shall  leaiti  the  circumstances  and  conditions 
of  the  latter  line  as  existing  in  1841,  or  three  years  after  Sailor 
McDonald  went  on  his  lot.    Harrington  ran  from  the  birch 
toward  James  River  and  was  i*unning  into  No.  8,  and  then 
ran  easterly.    He  does  not  say  how  far,  but  it  may  be  supposed 
into  the  plaintiffs  lot,  for  whom  he  was  making  the  survey. 
But  how  far  soever  he  may  have  run  either  way,  his  search 
for  a  line  on  that  occasion  was  made  at  the  place  where  Sailor 
McDonald  describes  his  fence  and  line  there  to  have  been. 
Now,  Harrington  says  :  •*  The  line  was  crooked,  and  I  thought 
it  might  be  the  old  line,  as  the  parties  knew  no  other.    I  did 
not  consider  it  was,  as  it  was  not  so  old  as  the  other  lines." 
In  cross  examination  he  said :  "  I  found  three  or  four  blazes 
between  the  river  and  the  birch.  I  did  not  think  it  was  a  line, 
it  was  so  crooked." 

Recurring  to  Sailor  McDonald^a  testimony,  we  find  that 
he  did  not  see  the  blazes  till  four  years  after  he  went  on  his  lot. 
So  that  Harrington  was  there  before  he  was,  and  from  his 
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own  account  his  investigation  was  not  extensive,  tor  he  only 
mentions  having  traced  the  line  three  or  four  trees  west  of  the 
river. 

It  seems  certainly  strange  that  if  there  had  been  a  fence 
situated  as  this  witness  McDonald  describes,  it  should  have 
escaped  HarringtorCs  observation.  It  is  to  be  regretted  that 
Harrington  did  not  state  more  precisely  the  position  and 
extent  of  the  line  he  calls  "  crooked  and  new,"  and  whether 
the  three  blazes  were  part  of  it  It  is,  however,  very  clear  that 
there  is  nothing  in  this  evidence  of  Sailor  McDonald,  explained 
as  it  is  by  Harrington,  to  establish  the  fences  and  blazes  he 
speaks  of  as  having  been  part  of  the  line  originally  established 
between  the  fifth  and  sixth  ran^fes. 

Before  contrasting  the  two  lines  I  will  advert  to  what 
Han*ington  says  took  place  \n  1834,  when  David  Puahet  and 
McKenna,  of  seventh  and  fourth  divisions,  settled  the  comer 
of  that  lot :  "  One  Miller  had  run  a  line  inclining  to  the  north. 
They  (David  Pushee  and  McKenna)  agreed  on  the  old  line, 
and  the  comer  of  Miller's  line  was  too  new."  And  further 
on  he  says  that  i.  Har^home  employed  old  Mr.  Miller,  who 
sent  out  his  son  Joe.    He  ran  any  way.    Miller  ran  off  lots. 

The  origin  of  erroneous  lines  is  here  explained,  and  between 
them  and  the  original  lines  Mr.  Harrington  was  qualified  to 
judge,  because  he  had  known  the  line  since  1821  and  1823, 
when  be  ran  the  original  division  and  cross  lines  over  difierent 
parts,  and  from  what  he  saw,  judges  that  the  whole  grant  had 
been  before  then  divided  into  ranges  and  suVndivided  into  lots. 

In  considering  the  respective  claims  of  the  two  lines  to  be 
accepted  as  the  line  originally  ran,  we  have  on  behalf  of  the 
defendant : 

First.  Two  sets  of  lots  on  the  east  and  two  sets  on  the 
west,  divided  by  lines  running  the  course  of  the  grant,  and 
one  of  these,  when  protracted,  after  running  over  a  distance  of 
five  miles  by  the  same  course,  unites  within  a  rod  of  the  other. 

Second.  Old  blazes  are  found  in  difierent  places  along  the 
line,  and  one,  on  being  opened,  exhibited  marks  of  65  years, 
corresponding  with  the  time  when  the  original  running  took 
place,  (1799). 

Third.  As  far  as  there  Ls  evidence  it  appears  that  the 
range  lines  on  either  side  of  the  one  in  question  are  on  the 
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same  course  or  thereabouts,  and  on  one  of  them,  (the  northern), 
which  was  partially  traced  by  McDonald,  the  blazes  are  of 
similar  age  with  the  lines  he  traced. 

Fourth.  McDoruild'a  line  also  divided  the  two  ranges  with 
tolerable  equality. 

Fifth.  The  line  is  on  the  course  of  the  grant,  and  we 
understand  from  Harrington  that  the  original  lines  ran  the 
courses  of  the  grant,  which  indeed  might  be  assumed  in  the 
dividing  and  sub-dividing  a  tract  of  land  of  a  rectangular 
figure. 

On  the  part  of  the  plaintiff  the  line  he  sets  up  fails  in  every 
particular. 

First.  It  presumes  no  one  continuous  course.  With  two 
exceptions,  no  two  adjoining  lots  shew  the  same  course.  1 
and  2  are  the  courses  made  by  Loivden. 

N.  83  W. — 6*  being  allowed  for  variation. 
7  and  8,  N.  79.        n  n  •• 

3,  N.  97. 

4,  N.  81. 

5,  N:  70. 

6,  N.  81. 

These  are  all  that  are  given  by  Lowden,  but  we  know  13 
to  be  on  the  course  of  the  grant. 

Second.  No  part  is  on  the  course  of  the  grant  or  parallel 
-with  the  adjacent  range  lines  except  those  portions  which  form 
part  of  defendant's  line. 

Third.  It  divides  the  ranges  with  great  inequality,  and, 
if  extended,  would  gradually  bring  range  6  to  nothing,  and 
connect  Archibald  McLean's  lot,  possessed  by  him  by  old  and 
undisputed  boundaries,  as  14  in  range  6,  into  a  portion  of  14 
range  5. 

Fourth.  There  is  nothing  to  show  that  these  lines  running 
different  courses  were  yet  run  for  a  continuous  purpose,  viz.,  a 
division  line  between  the  ranges,  or  that  they  were  run  at  the 
same  time.    Indeed,  the  contrary  is  apparent. 

There  is  no  evidence  that  could  justify  a  jury  in  finding 
the  lines  exhibited  on  Lowden*8  plan  to  have  been  designated 
on  the  original  allotment  or  even  to  have  been  run  contin- 
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uouslj  as  the  division  between  the  ranges   5   and  6.    Mr. 
Lawden  gives  the  only  rational  opinion  when  he  says  that  he 
should  conclude  that  the  lines  had  been  separately  run  from 
course  to  course.    The  line  contended  for  by  the  defendant  is 
supported   by   testimony  strong    in   itself,   corroborated  by 
adjacent  lines  and  comparative  equality  of  division,  in  harmony 
with  the  course  of  the  grant  and  the  mode  of  division  by  paral- 
lel lines.    If  it  shall  be  established  as  the  division  between  the 
two  ranges,  then  it  determines  the  bounds  of  the  lots  as  sold 
by  Mr.  Hartshorne,  and  the  plaintiff  cannot  obtain  the  land  in 
dispute  under  the  description  in  his  deed.     If  Mr.  Hartahorne 
had  made  no  survey  beyond  the  exterior  lines  of  the  grant  and 
had,  for  the  purpose  of  sale,  made  a  plan  dividing  the  land 
into  ranges,  and  sub-dividing  it  into  lots,  and  had  sold  by  just 
such  description  as  he   used    in  the  deeds  in  evidence,  his 
alienees  would  have  taken  the  corresponding  lots  on  the  plan, 
on  proof  of  the  facts,  and  would  have  been  left  to  find  them  on 
the  ground  by  measurements  and  courses.  A  step  beyond  this  is 
made  when,f  rom  Har^n^ngton's  testimony,it  is  shown  that  range 
and  side  lines  had  actually  been  run  long  before  the  deeds, 
Another  step  is  made  when  it  appears  that  lots  east  and  west, 
at  a  distance  of  five  miles  apart,  are  divided  by  lines  in  keeping 
with  the  grant,  and  which  meet  when  prolonged,  and  having 
on  its  way  old  blazes  in  different  parts.     We  must  find  a  line 
on  which  Mr.  Hartshome's  deeds  may  operate  so  as  to  ascertain 
what  is  included  in  the  term  he  uses — lot  7  in  fifth  division. 
Now  the  line  claimed  by  defendants  may  have  been  the  line 
of  original  allotment.     But  the  line  claimed  by  plaintiff  never 
could  have  been.    To  suppose  that  Mr.  Hartshoime  made  a 
division  line  as  exhibited  in  Lowdens  plan  is  simply  absurd. 
Hardly  less  so  is  the  idea  that  a  surveyor  making  the  survey 
at  one  time,  and  intending  to  run  a  straight  line,  should  have 
made  an  abrupt  deviation  from  the  correct  course  of  15**,  and 
in  the  course  of  eight  lots,  should  have  changed  his  course 
seven  times,  and  that  the  points  at  which  the  changes  of  course 
occur,  instead  of  being  found  indiscrimately,  as  in  case  of 
mistake,  are  only  found  at  the  comers  of  the  lots,  as  might  be 
the  ca.se  when  lots  are  surveyed  separately,  and  without  any 
relation  beyond  themselves.    But  if  the  lines  described  on 
Lowdens  plan  could  ever  be  brought  under  consideration  as 
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unitedly  forming  the  division  line,  it  would  only  be  in  the 
absence  of  any  other  line  having  better  pretensions.  Certainly 
not  in  opposition  to  the  line  proved  on  the  part  of  the  defend- 
ant. As  far,  therefore,  as  the  question  is  affected  by  the 
location  of  the  original  division  lines  the  case  is  altogether 
with  the  defendant.  There  is  evidence  in  that  view  for  the 
defendant,  and  strong  evidence,  while  the  plaintiff  has  none  to 
oppose.  And  if  the  plaintifTs  line  between  the  two  lots  fails 
to  be  recognized  as  part  of  the  proper  division  line  of  the  two 
ranges,  1  see  nothing  to  prove  its  validity  in  any  other  char- 
acter, clearly  out  of  its  proper  location,  and  running  an  incorrect 
course.  I  know  not  where  to  find  an  authority  on  which  to 
rest  it.  There  is  no  evidence  to  connect  it  with  Mr.  Hai^ts- 
home's,  and  there  was  no  one  else  who  had  power  to  establish 
it  at  any  of  the  times  when  it  may  be  imagined  to  have  been 
run.  Until  he  parted  with  both  lots  it  was  inoperative  upon 
any  one.  After  that  it  could  only  receive  efficacy  and  authority 
from  the  acts  of  his  alienees,  and  I  have  looked  in  vain  for 
evidence  sufficient  to  defeat  the  defendant's  legal  rights  under 
his  deed. 

It  follows  that  if  the  conveyances  under  which  the  plaintiff 
claims  gives  him  title  to  the  division  line  between  the  two 
ranges  and  no  further,  and  if  the  line  which  the  defendant  has 
shewn  was  that  division,  the  plaintiff  must  show  some  other 
title  to  warrant  his  passing  over  that  line.  It  is  not  possession, 
for  the  Statute  has  not  been  set  up  in  this  case.  The  time  is 
not  sufficient  and  the  poasession  was  not  taken  adversely  to 
Mr,  Hartshoime,  but  under  misapprehension.  The  plaintiff 
does  not  claim  and  never  has  claimed  more  than  the  lot  7  in 
the  fifth  range,  as  conveyed  by  the  deeds,  and  if  by  mistaking 
the  true  bounds  he  has  got  over  upon  the  adjoining  lot,  he  is 
subject  to  the  correction  of  the  mistake. 

By  the  same  reasoning  Mr.  Hartakome,  when  he  executed 
the  deed  to  the  defendant,  entitled  him  to  claim  to  the  division 
line  originally  laid  out,  because  Mr.  Hartahorne  did  not 
authorize  and  was  not  cognizant  of  any  change  of  boundary 
or  running  of  lines  previously  to  his  executing  the  defendant's 
deed,  and  therefore  the  defendant's  true  line,  under  his  deed,  was 
the  line  he  now  claims  by,  and  to  which  he  is  now  justified  in 
confining  the  plaintiff's  possession,  unless  the  defendant  has 
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done  something  to  abridge  his  own  rights.  The  defendant 
made  many  recognitions,  both  by  words  and  acts,  of  the  fir 
tree  as  a  corner  before  his  deed,  and  he  may  have  done  so 
after  he  got  his  deed,  but  it  was  not  very  long  after  that  time 
that  he  brought  Lowden  to  survey  his  line.  After  Robertson's 
survey  and  the  measurements  of  McKenna's  lot  and  plaintiffs 
lot,  he  becomes  alive  to  the  fact  of  the  great  inequality  in  the 
two  lots,  and  he  appears  to  have  been  set  on  enquiry,  and  to 
have  pursued  his  investigations  until  he  asserted  his  right  by 
throwing  down  the  plaintiff's  fence  and  gave  rise  to  the  present 
action.  Pi'eviously  to  this  he  acted  under  misapprehension  of 
the  fact,  deceived  by  the  statement  of  Fushee,  as  the  plaintiff 
was.  I  do  not  see  anything  in  the  acts  or  declarations  of  the 
defendant,  which,  under  the  circumstances,  either  has  any 
bearing  on  the  question  as  to  the  original  division  line  or 
which  establishes  a  line  by  convention  independent  of  right. 

Therefore,  considering  the  plaintiff  to  have  been  limited 
within,  and  the  defendant  to  extend  to  the  line  traced  by 
McDonald,  I  think  the  property  in  dispute  belongs  to  the 
defendant,  and  that  the  verdict  should  have  been  for  him. 

From  the  amount  and  nature  of  the  evidence  it  could  not 
be  easy,  in  the  haste  of  a  nisi  pinus  trial,  to  catch  the  full 
bearing  of  the  case,  and  I  think  the  learned  Chief  Justice  did 
not  put  the  principal  point  to  the  jury  with  the  prominence 
and  in  the  manner  necessary.  I  think  the  jury  should  have 
been  instructed  to  ascertain  the  true  division  line  as  originally 
laid  down,  and,  in  choosing  between  the  two  lines,  to  do  so  as 
they  respectively  conformed  to  the  conditions  of  the  original 
division  line,  and  that  in  that  light  the  evidence  was  entirely 
in  the  defendant's  favor.  Instead  of  this,  the  merits  and 
claims  of  the  two  lines  in  themselves,  as  the  diviision  between 
the  two  lots,  was  presented  to  the  jury  without  reference  to 
the  main  inquirj%  Under  this  view  the  finding  of  the  jury 
cannot  affect  the  consideration,  and  were  this  otherwise  I 
should  think  their  verdict  too  much  opposed  to  the  evidence 
to  be  sustained. 

DoDD,  J. — I  have  had  some  diflScuulty  in  this  case,  and 
very  reluctantly  come  to  the  conclusion  that  it  should  go  a 
second  time  to  a  juiy.    The  question  submitted  to  them  by  the 
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learned  Chief  Justice,  who  tried  the  cause,  was  a  question  of 
boundary  that  divided  the  plaintiff  and  defendant's  land,  each 
claiming  by  a  separate  and  distinct  line.  Hartshome  was  the 
common  source  of  title  to  both  parties,  the  plaintifis'  title  beinor 
the  earliest.  His  deed  is  dated  September,  1840,  the  defendants' 
in  November,  1854,  although  in  possession  ten  years  previous 
to  that  date.  The  descriptions  in  the  deeds  are  extremely 
vague  and  ill-defined  ;  the  lots  are  not  bounded  by  courses  and 
distances,  nor  by  monuments,  but  are  described  by  the  number 
of  the  lot  and  the  number  of  the  range,  and  to  contain  100 
acres  each.  There  is  no  evidence  of  an  original  survey  beyond 
what  fairly  may  be  inferred  from  the  division  lines  found  on 
the  ground,  as  no  witness  was  produced  who  was  at  such  a 
survey.  Harrington,  the  surveyor,  traced  the  southern  line 
of  the  grant  in  1821,  and  then  found  the  line  20  years  old. 
This  is  the  first  distinct  evidence  of  a  line  found  on  the  ground, 
and  that  line,  he  says,  has  never  been  disputed  since  that  time. 
He  has  been  on  the  range  lines  between  one  and  six,  and  found 
them  generally  good,  all  agreeing  as  to  age,  and  corresponding 
with  the  course  of  the  grant.  Hiigh  McDonald,  the  surveyor, 
whose  plan  was  in  evidence,  made  a  survey  in  May,  1865, 
commencing  at  the  north-west  corner  of  No.  13,  in  the  4th 
range,  at  a  dead  birch,  ] pointed  out  to  him  by  Charles  McLean. 
The  birch  was  marked  with  four  blazes,  and  the  line  ran  from  it 
east  and  west.  Ue  then  chained  north  to  a  pile  of  stones,  216 
rods  to  the  rear  line,  between  the  fifth  and  sixth  ranges ;  then 
west  across  the  road  to  a  birch  marked  as  a  comer  tree. 
Then,  he  says  :  "  I  found  old  blazes  along  the  south  line  of  lot 
14,  sixth  range,  the  property  of  Archibald  McLean"  He  then 
returned  to  the  pile  of  stones  and  ran  east  by  a  line  fence  to 
a  very  old  spruce  comer,  and  found  a  number  of  old  blazes 
upon  it ;  continued  the  line  and  found  a  number  of  old  blazes ; 
opened  one  and  found  65  years  growth  upon  it.  Continued 
the  line  for  five  miles  by  the  course  of  the  grant,  until  he  passed 
the  lots  of  plaintiff  and  defendants  ;  found  several  old  blazes 
npon  the  line  ;  found  blazes  upon  the  line  east  and  west  next 
adjoining  the  lots  in  dispute.  The  line,  thus  run  by  McDonald, 
shows  a  continuous  one  according  to  the  course  of  the  grant, 
many  parts  well-defined,  and  extending  for  a  distance  of  five 
miles,-  and  agreeing  with  the  surveys  previously  made  by 
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Harinvgton  that  I  have  referred  to.  This  line  also  gives  to 
plaintiff  his  full  compliment  of  land  according  to  his  deed, 
leaving  58  rods,  which  he  now  claims,  to  the  north  of  the  line, 
as  part  of  No.  6  range.  The  survey  made  by  Harrington  in 
1841  for  the  plaintiff,  when  he  marked  the  beech  as  a  comer, 
was  evidently  a  mistake.  It  was  made  at  the  representations 
of  David  Pushee  and  others  that  were  then  present,  who  stated 
they  knew  the  old  line,  and  whether  those  representations  were 
made  to  deceive  or  otherwise  is  unimportant.  If  not  the  cor- 
rect line,  Harrington,  at  the  time,  did  not  consider  it  the  correct 
line,  as  it  was  a  crooked  one  to  the  eastward  of  the  beech  and 
not  as  old  as  the  other  line.  Taking  the  evidence  altogether, 
I  think  it  is  clear  that  the  survey  by  McDonald  establishes 
the  fact  that  the  land  in  dispute  is  not  in  the  same  i-ange  with 
the  plaintiffs  lot.  That  his  survey  is  consistent  with  the 
original  survey  as  found  upon  the  ground,  and  with  the 
sub-division  of  the  grant  into  ranges,  and  therefore,  unless  the 
defendant,  by  his  acts  or  by  the  acts  of  those  under 
whom  he  claims  title,  has  established  and  recognized  a  different 
line,  so  as  to  exclude  him  from  the  line  originally  intended  to 
be  the  boundary  by  his  deed,  I  do  see  how  the  plaintiff  can 
retain  his  verdict.  There  is  not  a  tittle  of  evidence  that 
Hartshome  ever  acknowledged  the  line  claimed  by  the  plaintiff, 
or  that  he  was  aware  that  such  a  line  existed,  nor,  at  the 
argument  of  this  case,  was  it  contended  that  the  plaintiff 
had  obtained  such  a  possession  of  the  land  as  gave  him  a 
statutory  title  to  it.  But,  on  the  contrary,  the  counsel  largely, 
if  not  altogether,  depended  upon  keeping  his  verdict  solely 
upon  what  he  considered  a  conventional  line  which  the 
evidence,  he  asserted,  established  between  the  parties,  and, 
according  to  my  view  of  this  case,  unless  the  point  of  a 
conventional  line,  can  be  made  out  he  has  no  grounds  what- 
ever for  disputing  the  right  of  the  defendants  for  a  new  line. 
The  cases  that  have  been  decided  in  this  Court  cstablishingr 
conventional  boundaries  are  McLean  v.  Jacobs,  1  Thomp., 
Rep.  7;  Woodberry  v.  Gates,  2  Do.,  255,  and  Davison  v. 
Kinsman,  James  Rep.,  1,  and  I  would  not  wish  to  see  the 
principle  extended  beyond  those  cases.  I  think  the  late  deci- 
sions in  the  United  States  do  not  go  so  far  as  we  have  gone 
in  this  Province.    Some  of  those  I  will  refer  to,  presently,  after 
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shortly  referring  to  parts  of  the  evidence  in  support  of  the 
plaintiffs  position  of  a  substituted  line  for  the  original  one. 
It  will  be  only  necessary  for  nie  to  refer  to  such  parts  of  the 
evidence  as  are  confined  to  this  single  point.  The  principle  laid 
down  in  Woodberry  v.  Oatea,  by  this  Court,  is  clear  and  explicit. 
Judge  Bliss,  in  giving  the  judgment  of  the  Court,  in  referring 
to  admissions  by  a  party  under  a  mistake,  said  "  I  may  say 
generally,  that  an  admission  involving  in  it  it  no  consequences 
ought  not  to  be  and  would  not  be  conclusive  against  a  party." 
He  then  proceeds  to  say  that  "  if  in  this  case,  for  instance, 
notwithstanding  the  two-fold  argument  on  the  part  of  Wood* 
berry  to  the  new  boundary  there  had  been  manifest  errors  on 
his  part  with  regard  to  the  stake  and  its  locality,  which  could 
be  shown,  and  under  which  he  had  assented  to  it  as  his  bound, 
he  should  be  allowed  to  give  this  or  other  matters  in  evidence 
to  explain  awa}'  the  effect  of  his  conduct^  unless  the  other 
side  could  show  that,  in  consequence  of  it,  some  alteration  had 
taken  place  in  their  condition."  But,  if  that  did  appear,  as  if 
the  property  had  been  sold,  had  been  built  upon,  or  had  been 
improved,  then  the  admission,  though  made  even  under  a 
mistake,  would  conclude  Woodberry  and  those  privy  to  him. 
In  the  case  then  before  the  Court,  the  facts  appeared  that  the 
owners  of  the  adjoining  lots  had  been  disputing  for  some  years 
respecting  the  boundary  between  them.  That,  meeting  on  the 
land,  and  a  warm  conversation  taking  place  between  them,  the 
plaintiff  addressed  the  defendant  saying,  "  We  have  both  been 
wrong ;  you  wanted  to  come  too  far  down  and  I  have  wanted 
to  go  too  far  up ;  here  is  the  stake  that  was  settled  between 
your  father  and  me,  and  if  you  are  willing  to  abide  by  it  I 
am ;"  they  then  both  went  to  the  stake,  and  agreed  that  it 
should  be  the  bound.  That  boundary  continued  between  the 
parties  from  the  time  of  the  agreement,  about  the  year  1821, 
until  the  action  brought,  which  was  tried  in  1845.  The  jury 
found  in  favour  of  the  agreement  and  the  Court  sustained  the 
finding.  The  case  under  consideration  will  be  found  differing 
in  many  important  particulars  from  that  in  Woodberry  v. 
Oaies,  and  to  show  this,  I  will  refer  to  the  evidence  of  the 
plaintiff.  He  resided  on  his  lot  26  years ;  then  saw  a  line 
at  his  rear  which  he  has  claimed  by  ever  since;  line 
pointed  out  by  David  Piisttee^  who  resided  on  the  lot  before 
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plaintiff.     The  line  was  then  well  blazed,  but  a  gale  subse- 
quently blew  down  much  of  the  standing  wood.    At  that 
time  no  improvements  on  the  rear  of  the  lot.    He  had  often 
met  the  defendant  Angus  on  that  line,  and  he  always  said  it 
was  the  line,  until  lately.    Nine  years  ago  his  wife  was  with 
him  when  the  defendant  Angus  said  she  was  sitting  on  the 
line  ;  the  line  plaintiff  now  claims  by.    After  that  he  put  up  a 
fence  on  the  line  which  was  broken  down  two  years  ago,  and 
defendant  told  him  if  he  put  it  up  again  he  would  break  it 
down.     Seven  years  ago  defendants  and  he  ran  the  line  from 
the  fir  tree  to  the  N.  W.  comer  with  a  pocket  compass,  Angus 
found  the  beech  comer  which  DoiiaXd  marked  with  his  axe, 
and  we  put  our  names  on  it  with  red  chalk.    A  year  after* 
wards  Sutton  ran  the  line  for  him,  but  Angus  forbade  him. 
Pashee  was  on  defendant's  lot  before  him,  and  improved  up  to 
the  fir  tree,  (this  is  the  N.  E.  corner  of  the  lot)  he  chopped  to 
it,  and  Angus  cleared  to  it,  ploughed  and  fenced  to  it ;  put  a 
fence  on  the  line  from  th^  fir  22  years  ago,  which  ran  west  } 
or  I  across  the  lot,  but  did  not  keep  it  up  all  the  time.   When 
Sutton  ran  the  line  from  the  fir,  came  to  a  fence  of  defend-^ 
ant's  running  from  the  west  on  the  same  line ;  did  not  improve 
up  to  the  fence.    The  line  claimed  by  defendants  is  not  in  my 
cleared  land  except  one  comer ;  ike  line  kss  been  disputed  since 
the  time  I  put  up  the  fence.    The  fence  Angus  put  up  22 
years  ago  was  down  for  several  years  when  he  put  up  a  pole 
fence  upon  the  line  but  further  wast.    The  defendants   line 
will  take  away  about  an  acre  of  my  cleared  land  which  was 
fenced  10  years  ago.    The  plaintiff  is  supported  in  his  evidence 
as  to  the  admissions  of  the  defendant  Angus  respecting  the 
line  between  the  fir  and  beech  by  the  testimony  of  his  wife, 
but  neither  her  evidence  on  that  of  any  other  makes  the  case 
any  stronger.    That  the  defendant  was  unacquainted  with 
the  real  boundary  of  his  lot  when  he  made  the  admissions 
that  he  did,  is  not  to  be  surprised  at.    He  entered  upon  his 
lot  when  it  was  nearly  in  a  state  of  wilderness,  and  for  many 
years  no  improvements  whatever  were  made  by  the  plaintiff 
near  to  the  line  he  now  claims  by.    Admissions  of  the  bound* 
ary  before  he  had  his  deed  could  not  bind  the  grantor  Harts* 
hornet  and  when  defendant  received  the  deed  it  gave  him  all 
it  purported  to  give,  that  is  lot  No.  7  in  sixth  range,  containing 
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100  acres,  and  he  was  in  possession  10  years  before  action 
brought.     Upon  a  close  examination  of  his  acts  and  admissions 
since  then  we  can  scarcely  come  to  the  conclusion  there  was 
any  such  agreement  as  to  a  boundary  between  him  and  the 
plaintiff  as  we  find  in  the  case  of   Woodberry  v.  Gates.    An 
agreement  to  bind  must  be  binding  on  both  parties,  and  the 
only  one  that  approaches  or  comes  near  to  such  an  agreement 
is  when  the  parties  ran  the  line  from  the  fir  to  the  beech  with 
a  pocket  compass  and  then  put  their  names  on  the  beech  with 
red  chalk ;  but  if  the  line  was  then  ran  under  a  misapprehen- 
sion of  the  true  boundary,  and  it  did  not  lead  to  an  alteration 
in  the  plaintiff's  condition,  there  was  nothing  to  prevent  the 
defendant  Angus  from  showing  how  the  errors  occurred,  and 
explaining  away  the  effect  of  his  conduct     The  line  run  by 
the  pocket  compass  was  seven  years  before  the  trial,  and  the 
defendant  very  soon  after  that  mnst  have  discovered  that  it 
was  not  the  correct  line,  for  the  following  year  when  SuMon 
went  to  run  the  line  for  plaintiff  Angus  forbade  him.    The 
plaintiff  says  at  that  time  his  fence  was  upon  the  line,  but  he 
also  says  the  line  was  disputed  from  the  time  he  put  up  his 
fence,  which  was  ten  years  before  trial.    At  that  time  he  had 
an  acre  of  land  cleared  which  he  fenced ;  this  was  before  the 
line  was  run  by  the  pocket  compass,  and  therefore  any  agree- 
ment between  the  parties  at  that  time  could  not  have  led  to 
clearing  the  acre.     The  defendant  says  he  forbade  plaintiff 
putting  up  his  fence,  but  that  he  did  put  it  up  and  joined  it 
to  defendant's,  which  was  a  crooked  fence  and  made  to  keep 
his  cattle  out.      The  extent  of  improvement  made  by  the 
plaintiff  upon  the  piece  of  ground  in  dispute,  containing  nearly 
42  acres  is  confined  to  an  acre,  but  how  cleared  and  in  what 
manner  is  not  explained,  and  would  not,  in  my  opinion,  how- 
ever cleared,  prevent  the  defendant,  under  the  evidence,  from 
resorting  to  the  correct  boundary  line  of  his  lands.    The  cases 
I  am  now  going  to  refer  to  are  from  the  Court  of  Appeals  in 
the  State  of  New  York   The  first  is  Teory  v.  Chandler y  16 
N.  Y.  Rep.,  354,  which  was  a  question  of  disputed  boundary, 
the  plaintiff  being  in  possession  of  nine  acres  of  land  adjoining 
a  certain  ditch  on  the  north  and  also  of  land  on  the  south 
side.    He  and  his  grantees  having  had  such  possession  on 
both  sides  of  the  ditch  under  claim  of  title  by  deed  for  more 
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than  20  years,  made  a  parol  agreement  with  defendants,  who 
claimed  title  to  the  nine  acres,  that  the  ditch  should  constitute  the 
division  line  between  them,  and  defendants  thereupon  entered 
into  and  for  five  years  kept  possession  of  the  nine  acres. 
Held  that  such  agreement  did  not  of  itself  affect  the  true  title 
to  the  premises,  and  that  plaintiff  could  recover  the  possession. 
I  refer  to  this  case  to  show  that  where  an  agreement  was 
mutually  entered  into  between  the  parties,  and  the  defendant 
entered  into  the  disputed  piece  of  ground  and  retained  the 
possession  of  it  for  five  years  under  such  agreement,  still  the 
Court  held  that  it  did  not  bar  the  plaintiff  from*  maintaining 
his  action  and  recovering  the  premises  according  to  the  true 
title.  It  was  also  held  in  the  same  case  that  the  improve- 
ments put  upon  the  land  by  defendant,  in  cutting  brush  and 
removing  logs,  were  not  of  a  character  to  estop  the  plaintiff 
from  asserting  his  title.  In  Baldwin  v.  Brown^  in  the  last 
named  Rep.,  359,  the  parties  had  been  in  possession  for  40 
years  under  a  mistake  in  the  survey  as  to  the  correct  boundary 
line,  erected  a  fence  upon  it,  the  land  cleared  up  to  the  fence  on 
eachside,and  such  fence  was  treated  by  all  parties  as  the  division 
line  between  them,  and  their  respective  lands  cultivated 
accordingly.  This  was  held  conclusive  and  binding,  although 
made  under  an  agreement  resulting  from  a  material  mistake 
as  to  facts.  SeldeUy  J.^  in  delivering  his  opinion,  said  these 
facts  would  seem  to  bring  the  case  clearly  within  the  settled 
rule  in  this  State,  which  forbids  the  disturbance  of  a  practical 
location  which  has  been  acquiesced  in  for  a  long  series  of  years, 
and  he  referred  to  Jackson  v.  Douglas^  8  John,  377,  where  a 
verbal  agreement  was  made  as  to  the  line  and  possession  taken 
and  continued  for  eight  years,  in  accordance  with  it,  and  yet  the 
Court  held  that  this  did  not  settle  the  question  of  boundary. 
In  Coon  V.  Smith,  29  N.  Y.  Rep.,  392,  whidi  was  an  action  of 
trespass,  in  1864  the  Court  decided  that  an  agreement 
establishing  a  comer  or  boundary  line  between  adjoining  land- 
owners^ made  under  a  mistake  of  facts,  is  not  binding  upon 
the  party  injured  by  the  mistake.  If  he  disavows  the  agree* 
ment  upon  discovering  the  mistake,  he  may  then  insist  upon 
the  kue  line,  notwithstanding  the  former  agreement. 

There  are  many  other  cases  running  through  those  Reports, 

all  which  show  that  it  requires  a  long  acquiscence  in  a  bound- 

5 


66         McDonald  v.  mcdonald  et  al. 

• 

aiy  inconsistent  with  title,  before  the  party  is  prevented  from 
disputing  it.  In  the  case  under  consideration  the  time  was 
80  extremely  short,  if  any,  when  the  defendant  after  he 
obtained  his  title,  acquiesced  in  the  boundary  line  claimed  by 
the  plaintiff,  that  I  do  not  think  there  was  anything  to  prevent 
him  showing  he  acted  under  a  mistake  of  his  legal  rights,  and 
proving  the  true  boundary  accordingly.  Under  these  circum- 
stances, as  I  have  viewed  them,  I  am  of  opinion  that  the  rule 
should  be  made  absolute  for  a  new  trial. 

W>LKJ[NS,' J. — The  question  in  this  action  of  trespass 
respects  the  northern  boundary  of  plaintiff's  lot  Mo.  7,  in  the 
fifth  range  />f  Ipfis  in  the  Hartshome  grant,  which,  according 
to  a  sub-division  of  the  pontents  of  that  grant,  proved  to  have 
been  made  in  ^bout  ninety^eight  or  ninety-nine  ranges,  the 
pourses  of  which,  corresponding  with  each  other  and  with  the 
established  side  line  of  the  grant,  must  be  coincident  with  the 
defendant's  south  boundary  gf  the  lot  No.  7  in  the  sixth  range 
of  Ihe  same  grant.  The  grant,  with  its  plan  ai^nexed,  is  before 
us,  and  that  enables  us  to  judge  of  the  question  in  its  relation 
to  a  certain  course  given  by  the  grant  which,  (so  far  as  it  may 
be  legally  unaffected  by  other  considerations  involved)  must 
govern  the  subject  of  our  inquiry.  The  jury  found  a  verdict 
for  the  plaintiff  now  sought  to  be  set  aside.  They  having  so 
found,  wherever  there  is  a  conflict  of  testimony,  we  must  view 
the  evidence  as  favorably  as  possible  for  the  plaintiff.  Avoid- 
ing unnecessary  detail  his  case  is  substantially  this :  Between 
him  and  the  defendant  there  was,  at  the  time  of  the  alleged 
trespass  committed,  as  well  as  between  the  alienees  of  lots  9, 4, 
5  and  6,  to  the  east,  in  ranges  5  and  6 ;  also,  between  the 
^rners  of  lots  8  to  the  west  in  the  last  mentioned  ranges,  an 
(ancient  and  continuous  line  upwards  of  forty  years  old.  To 
.the  urestward  of  lot  8  there  is  no  distinct  evidence  of  a  con- 
itinua4Jon  of  that  line.  The  line  is  not  disputed,  as  far  as  the 
^evidene^  goes,  by  the  parties  affected  by  it  other  than  these 
parties.    We  have  no  information  respecting  its  origin. 

'fh\s  evidence,  however,  so  far  favorable  to  the  plaintiff,  is 
object  to  iheae  qualifications,  viz : — The  whole  evidence  estab- 
lishes coneliisively  that  that  line  is  not  the  true  line  between 
raag^^itixd  6,  norisitacoordingto  the  grant  and  evidence  of  a 
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sub-di  vision  in  ranges.  The  course  given  by  the  grant  over 
an  extent  of  five  miles,  is  so  irreconcilable  with  that  of  the 
fine  claimed  by  plaintiff,  that  if  this  last  were  to  be  extended 
to  th«  eastern  and  westerti  extremities  of  the  land  granted, 
the  shapes  and  the  contents  of  all  the  lots  in  the  fifth  and 
sixth  ranges  would  be  at  complete  variance  with  the  grants 
and  such  sub-division.  •  This  line  then,  as  there  is  no  element 
of  adverse  possession  in  the  case,  can  only  stand  as  a  conven- 
tional line,  if  the  evidence  will  support  such  a  line.  On  that 
point  we  shall  speak  hereafter. 

The  testimony  also  constrains  the  plaintiff  to  concede  that 
whilst  his  line  is  recognized  by  the  owners  of  certain  con- 
tiguous lots  to  the  west  and  to  the  east,  the  ownera  of  lots  in 
the  same  ranges  at  the  extreme  east  of  the  grant,  and  at  the 
extreme  west  end  of  the  lot  15,  held  by  a  line,  in  those  parts 
existent  and  visible,  and  of  far  older  date  than  plaintiff's  line ; 
which  older  line  exactly  corresponds  with  the  southern  course 
of  the  grant,  and,  by  consequence,  with  its  parallels.  Not 
only  does  this  appear,  but  a  continuous  survey  made  by  Hugh 
McDonald  in  the  true  course  of  the  grant,  shews  that  older 
line,  &s  established  by  existing  actual  boundaries  at  the 
extremes,  to  correspond  with  the  grant,  whilst  in  its  course 
over  the  whole  tract  interposed  between  the  ends  of  those 
boundaries,  (which  consist  on  one  side  of  an  old  tree,  and  on 
the  other  of  fii-st  a  blazed  corner  tree ;  secondly,  old  blazes 
and  a  fence ;  and  thirdly,  an  old  comer  tree,)  there  are  visible 
old  blazes  ot  ancient  and  corresponding  dates,  (one  of  which 
shewed  sixty-five  growths,)  at  few  indeed,  but  distant,  and 
therefore  the  more  infeiential  intervals  on  lots  13, 11,  8  and  6, 
respectively. 

Hugh  McDonald,  surveyor,  says:  "woods  were  mostly 
down  on  both  sides  James*  River  f  and  Donald  McDonald 
sajcB :  "  the  woods  between  the  brook  (which  ci'osses  lot  5)  and 
McEenzie's  lot  are  blown  down."  Many  witnesses,  indeed, 
prove  a  paucity  of  standing  woods  throughout  the  line  from 
lot  13  eastward  to  Bailei/e  Brook,  and  a  total  absence  of  them 
thence  to  lot  1  of  McKenna.  This,  of  course,  is  sufiicient  to 
account  for  the  fewness  of  the  blazes  found  now  to  exist. 

The  evidence  of  Harrington  is  remarkable  and  most 
important.    He  says :  *'  I  have  often  surveyed  in  the  grant — 
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first  in  1821  traced  part  of  the  south  line.  It  was  never  dis- 
puted. The  original  course  was  west  >  line  (then)  above  twenty 
years  old — often  afterwards  on  the  range  lines.  Have  been 
on  them  between  1  and  2,  2  and  3,  3  and  4,  4  and  5, — the  last 
part  of  6  and  6  at  McKenzie'a  and  John  Oranfs.  All  these 
lines  of  the  same  age  run  about  98  or  09.  Traced  all  the  four 
north  divisions  of  the  grant  in  23.  All  the  grani  (i.  e,,  includ- 
ing the  sub-division,  seems  to  have  been  run  at  the  same  time. 
All  the  lines  the  same  course  and  generally  good ,  some  of  the 
blazes  bad ;  found  no  difficulty  in  tracing  either  side  or  range 
lines ;"  again,  "  all  the  lots  seemed  to  have  been  cornered 
throughout ; '  again,  "  the  numbers  of  the  lots  were  on  the 
comers." 

In  contrast  with  this,  note  Lowden^s  (plaintiff's  own  wit- 
ness) testimony.  He  says,  (referring  to  the  line  which  is 
claimed  by  plaintiff,)  ''  I  should  conclude  the  lines  had  been 
separately  run  from  comer  to  comer." 

It  is  quite  clear  that  so  far  as  any  authority  for  the  line 
claimed  by  plaintiff  between  the  beech  and  the  fir  can  be 
claimed  from  any  acts  respecting  it  by  Hann/ngton,  he  is  not 
in  a  position  to  rely  on  it,  for  HarringUm  says  he  traced  out 
and  authenticated  that  line  on  the  expressed  assurances  of 
others  that  it  was  the  line,  whilst  he  felt  satisfied  that  it  was 
not  the  true  line  between  the  fifth  and  sixth  ranges.  He  ran 
from  an  established  comer  tree,  a  birch  on  the  southern  line 
of  the  grant  north,  and  without  measurement,  until  became  to 
what  "  Pushee  and  the  parties  told  him  they  knew  to  be  the 
old  line,  and  so  he  blazed  the  beech  tree,"  He  thence  ran  west- 
wardly  to  the  river,  found  an  old  lilaze,  and  then  ran  east- 
wardly  and  found  the  line  crooked  and  new.  "  I  thought,''  he 
says,  "  it  might  be  the  old  line,  as  the  parties  knew  no  other, 
but  I  did  not  consider  it  was,  as  it  was  not  so  old  as  the  other 
lines."  Again  I  told  the  parties  I  was  going  too  far,  but 
Pushee  said  "  we  had  not  come  to  the  old  line ;"  again  **  I  did 
not  think  it  was  a  line  it  was  so  ci*ooked."" 

The  plaintiff  by  his  title  deed,  which,  'per  se,  would  seem 
to  shew,  nay,  necessarily  supposes,  that  the  whole  area  in  the 
grant  had  been  previously  surveyed  and  laid  oat  in  ranges 
and  allotments,  claims  specifically  "  lot  No.  7  in  range  5  of 
the  Hartshome  grant"    On  the  whole  then,  two  things  may 
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be  predicated  of  the  case  before  us ;  first,  that  the  line  claimed 
by  plaintiff  is  Tiot  the  true  line  of  division  between  range  5 
and  range  6 ;  and  secondly,  that  there  is  strong,  cogent,  and  I 
think  I  may  add  irresistible,  evidence  that  the  line  claimed  by 
defendant  is  that  true  line. 

The  contention  of  plaintifTs  counsel  that  the  plaintiff's 
line  is  established  as  a  conventional  one,  may,  I  think,  on  the 
plainest  principles  and  stretching  the  evidence  on  that  point 
to  the  utmost  in  his  favor,  be  shortly  disposed  of.  The 
evidence  in  question  amounts  to  this,  viz. :  that  the  defendant 
for  four  or  five  years  after  his  title  acquired  in  1854,  in  ignor- 
ance of  any  other  line  than  that  now  contended  for  by  the 
plaintiff,  acquiesced  in  it  by  putting  a  brush  fence  on  it  and 
acknowledging  it  to  various  persons.  It  is  certain,  however, 
that  as  soon  as  he  was  informed  of  the  existence  of  that  older 
line  by  which  he  now  claims  he  insisted  on  his  right  to  hold 
by  it,  and  there  is  no  evidence  in  the  case  of  any  compact 
expressed  or  implied  between  the  parties  respecting  the  adop- 
tion of  a  conventional  boundary,  which  on  the  authority  of 
our  decided  cases  would  operate  to  divest  the  defendant  of 
any  right  to  the  land  in  contention  which  he  really  acquired 
under  his  title  deed. 

I  therefore  think  the  rule  should  be  made  absolute. 


CITY  OF  HALIFAX  v.  BOWER. 

TfeB  rMiaMtM  of  Mctkm  S70  of  the  City  Act,  dupter  81,  Acta  1864,  are  Bot  iniBdeiiUjr 
cMpplkd  with  by  a  certificate  ■tatlnfr  merely  that  the  defendant  hae  been  ■■lewod  in  a  partic- 
iihr  araoani,  of  which  he  hae  had  notice,  and  that  the  amount  Is  due  and  unpaid.  The 
esrttteate  mast  go  farther,  and  show  that  the  amount  hae  not  heen  collected  and  paid  orer 
noder  the  warrant  of  distreee  prorided  for  by  lectlon  800. 

DoDD,  J.,  now,  (December  3rd,  1867,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  summary  cause  tried  in  Halifax  in  April  last, 
brought  by  the  city  a$;ainst  the  defendant  for  a  city  rate.  A 
judgment  was  then  entered  for  the  plaintiff,  by  consent,  subject 
to  tbe  opinion  of  the  Court,  upon  the  construction  of  section 
370,  chap.  81,  of  the  act  concerning  the  city.  At  the  argument. 
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during  the  present  term,  the  counsel  for  defendant  contended 
that  the  certificate  produced  at  the  trial  was  insufficient  to 
enable  the  plaintiff  to  proceed  in  the  action,  as  it  did  not  show 
that  a  warrant  had  been  issued  against  the  goods  and  chattels 
of  the  defendant  under  sec.  3G9  of  the  same  act,  which,  he 
contended,  wa»  required  before  a  suit  could  be  maintained 
against  the  person.  Upon  the  part  of  the  city,  Mr.  Suttier- 
landy  the  Recorder,  considered  that  it  was  optional  either  to 
proceed  by  warrant  in  the  first  instance,  or  by  an  action  under 
sec.  370.  and,  if  not  optional,  then  the  Court  was  bound  to 
presume  that  the  warrant  had  been  issued  and  returned  not 
satisfied,  and  that  it  was  not  necessary  that  the  certificate 
should  show  that  fact.  That  all  the  law  required  as  to  the 
certificate  of  the  City  Treasurer  was  contained  in  it ;  that  is, 
that  the  defendant  had  been  returned  on  the  assessment  books 
for  the  year  18G5,  as  assessed  in  the  sum  of  £12  ISs.,  the 
amount  for  which  the  action  had  been  brought,  and  that  notice 
had  been  served  upon  him  to  that  efiect,  and  that  the  amount 
was  due  and  unpaid. 

It  is  only  necessary  to  examine  section  369  and  section 
370  of  the  City  Act,  to  ascertain  if  the  learned  Recorder  is 
correct  in  his  view  of  the  case.  Section  369  enacts,  that  if 
any  person  or  company,  rated  and  assessed,  shall  not  pay  the 
amount  within  thirty  days  after  notice,  the  City  Treasurer 
shall,  without  delay,  issue  a  warrant  of  distress  to  collect  it,  in 
the  following  form,  and  then  follows  the  form  of  the  warrant, 
which  directs  forthwith  to  distrain  the  goods  and  chattels  of 
the  party  against  whom  the  warrant  issues.  There  is  no 
reference  to  the  person  if  there  is  failure  in  finding  goods  and 
chattels  to  satisfy  the  warrant ;  but  the  following  section  pro- 
vides for  the  event,  and  declares  that  if  the  money  assessed  be 
not  collected  and  paid  over  to  the  City  Treasurer^  under  the 
warrant  of  distress,  he  shall,  without  delay,  sue  for  the  amount, 
&c ,  as  in  case  of  debt,  and  that  the  Treasurer's  certificate  in 
writing  shall  be  presumptive  evidence  of  the  debt  b^ing  due 
and  unpaid,  and  shall  be  sufficient  to  entitle  the  city  to  a 
judgment  without  further  proof,  unless  a  good  defence  can  be 
made  thereto.  These  two  sections  of  the  act  that  I  have 
referred  to  must  be  read  together  to  clearly  understand  the 
intention  of  the  Legislature,  and  which,  in  my  view  of  the  case. 
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was  that  tbe  warrant  must  precede  the  right  to  sue  under  sec- 
tion 370.  The  previous  section  directs  the  warrant,  after  notice, 
to  issue  without  delay,  and  gives  no  other  remedy  than  this 
Tery  summary  one  in  the  first  instance,  evidently  intending 
that  the  goods  and  chattels  of  the  defaulter  shall  be  first 
made  liable  for  the  rate  before  a  suit  can  be  instituted  against 
the  person,  failing  goods  and  chattels  to  satisfy  the  warrant. 
Then  comes  the  next  step  to  obtain  the  rate,  under  section 
370,  that  is,  by  suit  against  the  person,  which  makes  the  certifi- 
cate of  the  Treasurer  presumptive  evidence  of  the  rate  being 
due  and  unpaid.  But  the  certificate,  in  my  opinion,  must  go 
heyond  that  produced  at  the  trial  of  this  cause,  and  show  that 
the  rate  has  not  been  collected  and  paid  over  under  the  war- 
rant of  distress.  The  requisites  of  the  section  are  not  com- 
plied with  by  a  certificate  stating  merely  that  the  defendant 
has  been  assessed  in  a  particular  amount,  of  which  he  has  had 
notice,  and  that  the  amount  is  due  and  unpaid,  such  in  fact 
heing  the  certificate  produced  at  the  trial  of  this  cause.  Under 
these  circumstances  I  do  not  think  the  city  can  retain  the 
judgment.  The  want  of  the  certificate  containing  a  reference 
t)  the  issuing  of  the  warrant  fails  to  make  out  a  presumptive 
case  for  the  city.    There  must,  therefore,  be  a  non-suit. 
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Plairtifp  and  Uajor  entered  Into  an  ai^raement  dlMolTinfr  a  bueineiB  eo-partnerahlp  whidi 
had  exitted  between  tbem,  and  providing  that  each  party  should  account  with  the  other  for, 
and  pay  to  him  the  proceeds  of,  any  co-partnership  goods  he  might  have  sold,  and  the  amount 
of  any  oo*partnenhlp  debta  or  moneys  he  mi|^t  have  received,  or  diachaiged,  or  given  receipts 
for,  or  offset  against  his  own  penoual  debts ;  but  which  he  had  omitted  to  pay  Into  the 
co-partnership  or  to  enter  its  ImmIcs.  It  was  further  provided  that  Major  should  convey  to 
plaintiff  all  his  interest  in  the  co-partnenhip,  its  stock  and  effects.  This  oonveyance  was  made, 
and  defendant,  as  a  part  of  the  arrangement,  entered  into  a  bond  to  plaintiff,  in  the  sum  of 
£100,  of  which  the'  condition  was  that  Major  shoukl  make  the  pajrmenta,  and  pwform  the  obli- 
gations, &c.,  in  the  agreement,  &c.,  provided.  It  having  been  ascertained  that  a  number  of 
persons  who  appeared  to  be  Indebted  to  the  firm,  had  paid  the  debts  due  by  them  to  Major,  in 
money,  which  moneys  were  paid  to  him  in  the  place  of  business  of  the  firm,  and  that  others 
had  settled  debts  due  the  firm,  by  offsetting  against  them,  claims  against  Major  personally,  and 
defendant  having  been  called  upon,  under  his  bond,  for  payment  of  these  amounts,— 

Beld,  that,  to  the  extent  of  moneys  actually  paid  to  Major  in  the  store  of  the  firm,  It  might 
fairly  be  presumed  that  such  moneys  were  paid  into  the  till,  and  not  retained  and  applied  by 
Major  to  his  own  use,  and  that,  for  such  moneys,  a  Jury  might  well  hesitate  to  make  defendant 
rsapensible. 

DesBarres,  J.,  now,  (December  3rd,  1867,)  delivered  the 
judgment  of  the  Court : — 

This  case  was  tried  hei-e  at  the  sittings  in  October y  1866. 
A  verdict  was  found  for  the  defendant,  and  a  rule  nisi  granted 
to  set  it  aside  on  the  ground  that  it  was  against  law  and 
evidence,  and  the  charge  of  the  Judge.  The  rule  was  argued 
before  us  in  the  following  December  term,  and  the  Court  not 
being  prepared  to  give  its  judgment  during  that  term,  the  case 
has  remained  over  until  now,  in  consequence  of  the  Jvly  term 
having  been  dispensed  with  by  the  Legislature.  The  action 
was  brought  on  a  bond  executed  by  the  defendant  to  the 
plaintiff  by  which  the  defendant  b<^came  bound  to  the  plaintiff 
in  the  sum  of  £1000,  subject  to  a  condition  in  which,  after 
reciting  that  by  articles  of  agreement  bearing  even  date  with 
the  bond,  the  plaintiff  and  Ckarlea  D.  Major  (since  deceased) 
had  dissolved  a  co-partnership  subsisting  between  them,  on 
certain  terms  therein  expressed,  and,  that,  in  conformity  with 
that  agreement.  Major  had  by  deed  transferred  to  the  plain- 
tiff all  his  interest  in  the  said  co-partnership,  its  stock  and 
effects,  the  condition  was  declaimed  to  be  that  if  Major^  his 
heirs,  &&,  should  make  the  payments  and  observe  and  perform 
all  the  obligations,  engagements  and  covenants  which,  by  the 
said  agreement  and  deed,  he  had  engaged  and  covenanted  to 
perform,  the  bond  should  be  void.    The  articles  of  agreement 
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contained,  among  others,  the  following  clause,  viz.,  "  Each  of 
the  said  parties  agrees  to  account  with  the  other  for,  and  to 
pay  him  the  proceeds  of  any  co-partnei*ship  goods  he  may 
have  have  sold,  and  the  amount  of  any  co-partnership  debts 
or  moneys  he  may  have  received,  or  have  discharged,  or  given 
receipts  for,  or  offset  against  his  own  personal  debts,  but 
which  proceeds,  debts  or  moneys  he  may  have  omitted,  up  to 
the  date  hereof,  to  pay  into  the  co-partnership,  and  to  enter  in 
its  books,"  and,  under  that  clause,  the  plaintiff  claimed  from 
the  defendant  certain  sums  of  money  alleged  to  have  been 
paid  to  Major  by  persons  indebted  to  the  co-partnership,  and 
also  other  sums,  due  to  the  co-partnership,  which  Major  had 
set  off  against  debts  due  by  himself  alone,  for  which  he  had 
given  discharges,  and  of  which  no  entries  were  made  in  their 
books,  thereby  precluding  the  plaintiff  from  recovering  the 
said  eo*partnership  debts  from  the  persons  by  whom  they 
were  contracted,  and  which,  at  the  time  of  entering  into  the 
agreement  with  Major,  were  taken  and  accepted  by  the  plain- 
tiff as  and  for  good  debts  then  remaining  unpaid.  Some  of 
the  parties  who,  according  to  the  books,  appeared  to  be 
debtors  to  the  said  co-partnership,  on  being  called  and  exam- 
ined as  witnesses  on  the  part  of  the  plaintiff  at  the  trial, 
proved  that  they  had  paid  the  debts  respectively,  contracted 
by  them  with  the  firm,  to  Major  in  money,  and  that  such 
moneys,  with  one  exception,  were  paid  to  him  in  the  store  or 
place  of  business  of  the  firm.  Others,  having  demands  against  ^ 
Major  individually,  testified  to  their  having  made  settlements 
with,  and  obtained  discharges  from  him  for  moneys  due  by 
them  to  the  firm  by  setting  off  their  own  accounts  and 
denumds,  against  him  alone,  against  the  accounts  due  by  them 
to  the  firm,  leaving  the  plaintiff  no  remedy  for  the  recovery  of 
such  debts,  other  than  that  sought  in  the  present  action 
against  the  defendant,  as  the  surety  of  Major  upon  the  bond. 
The  moneys  proved  to  have  been  so  paid  over  to  Major,  toge- 
ther with  the  debts  due  to  the  firm,  which  were  set  off  and 
applied  by  him  to  satisfy  his  own  debts,  amount,  in  all,  accord- 
ing to  the  Judge's  report  of  the  evidence,  to  $122.50,  a  sum 
for  which,  whatever  the  hardship  of  the  case  may  be,  the 
plaintiff  has  a  right  to  hold  the  defendant  responsible,  it  being 
quite  clear  that  the  defendant,  under  that  clause  of  the  agree- 
ment to  which  I  have  adverted,  became  liable  to  pay  the 
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plaintiff  all  the  monej^s  received  by  Majors  belon^ng  to  the 
co-partnership,  and  all  debts  owing  to  it  which  he  had  set  off 
and  appropriated  to  satisfy  his  own  personal  debts.  The 
defendant  having  paid  $48.28  into  Court  and  acknowledged 
his  liability  to  that  extent,  the  only  question  for  the  jury  at 
the  trial  was  whether  the  moneys  received  by  Major,  and  the 
debts  owing  to  the  firm  which  he  had  appropriated  to  his  own 
use,  and  had  not  entered  in  the  books,  exceeded  the  amount 
paid  into  Court,  and,  if  they  did,  there  ought  to  have  been  a 
verdict  for  the  plaintiff  for  the  excess.  Now,  looking  at  the 
evidence  produced  on  the  part  of  the  plaintiff,  and  assuming 
it  to  be  true,  it  appears  that  the  moneys  paid  over  to  Major^ 
together  with  the  debts  owing  to  the  firm,  and  which  were  set 
off  against  his  own,  amount,  at  least,  to  the  sum  before  stated, 
or  8122.50,  being  $74.25  in  excess  of  the  sum  paid  in,  and  yet 
the  jury,  &s  it  would  seem,  either  by  some  miscalculation  or 
mistake,  found  a  verdict  in  favor  of  the  defendant.  It  was 
proved  by  Mr.  Need,  a  witness  for  the  defendant,  and  also  by 
the  defendant  himself,  that,  with  every  disposition  to  be  accu- 
rate, omissions  to  credit  moneys  paid  over  to  mercantile 
establishments  were,  in  the  hurry  of  business,  often  made,  and 
to  the  extent  of  the  moneys  actually  paid  to  Major,  in  the  store 
of  the  firm  of  Beckwith  £  Major.  It  might  then,  as  contended 
for  on  the  part  of  the  defendant  at  the  trial,  fairly  be  presumed 
that  such  moneys  were  paid  into  the  till,  and  not  retained  and 
applied  by  Major  to  his  own  uSe.  For  such  moneys  a  jury- 
might  well  hesitate  and  decline  to  make  the  defendant  responsi- 
ble, but  no  good  reason  can  be  assigned  for  not  making  him 
responsible  for  debts  owing  to  the  co-partners'^ip  which  were 
set  off  and  applied  by  Major  to  the  payment  of  personal  debts. 
These  were  deliberate  acts  which  ought  not  and  could  not 
well  be  forgotten,  and  for  the  non-entry  of  which  in  the  books 
it  is  difficult  to  account ;  nor  could  it  reasonably  be  supposed 
that  the  sum  of  $10  proved  to  have  been  paid  to  Major  by 
Charles  Cock,  at  Truro,  and  not  entered  in  the  books  or 
accounted  for,  was,  like  the  rest,  paid  into  the  till,  and  for  that 
sum  at  all  events,  if  for  no  more,  it  appears  to  us  there  ought 
to  have  been  a  verdict  for  the  plaintiff,  and  we,  therefore, 
think  that  the  verdict  rendered  for  the  defendant  is  not 
supported  by  the  evidence,  and  that  the  rule  to  set  it  aside, 
and  for  a  new  trial  must,  for  that  reason;  be  made  absolute. 
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At  the  trial  the  eridenee  vna  so  conflicting  as  to  have  justified  a  verdict  either  way*. 
The  }oi7  having  found  for  the  plaintiff,  defendants  moved  to  sot  the  vexdfot  aside,  as  against 
the  «ei|;ht  of  evidence,  and  for  misdirection. 

Held,  adoptinjr  the  rule  in  MeUin  v.  Taylor,  that  where  there  is  no  objection  to  a  verdict, 
except  that  it  is  found,  in  the  opinion  of  the  Coact,  against  tlte  weight  of  evidence,  the  Court 
9^t  to  exervftse  not  merdj  a  cautious,  but  a  strict  and  sure  judgment,  before  they  send  tiie 
caose  to  a  second  jury.'* 

A  judge  has  a  right  to  express  an  opinion  to  a  jtiry  as  to  tile  merits  of  a  case. 

A  misstatement  of  a  legal  proposition  is  not  a  misdirection  unless  it  touches  the  very  point 
of  the  case,  going  dhnectly  to  the  point  which  the  juiy  has  to  determine,  limiting  ond  diiecting 
their  verdict. 

An  omission  or  misdirection  by  the  judge  is  ground  for  a  new  trial  only  when  it  produces 
a  Ttrdict  against  the  evidence. 

Young,  C.  J.,  now,  (December  3rd,  1867,)  delivered  the 
judgment  of  the  Court : — 

This  action  arose  out  of  a  contract  by  the  plaintiff  to  erect 
the  new  stone  store  of  the  defendants,  on  the  site  of  the  old 
one  at  the  comer  of  George  and  Eollis  streets,  and  which  the 
plaintiff  completed  to  their  satisfaction  and  that  of  their 
architects,  except  on  one  point.  The  stone  at  the  south-west 
eomer  gave  way ;  it  was  brought  into  Court  at  the  trial  before 
my  brother  Wilkina  and  at  the  argument  before  us,  and  the 
cause  of  the  fracture  was  the  main  object  of  inquiry.  The 
evidence  was  very  conflicting.  There  was  enough,  in  short,  to 
have  justified  a  verdict  either  way,  but  the  jury  having  found 
for  the  plaintiff  the  defendants  insist  that  the  preponderance 
of  evidence  is  with  them.  It  would  be  a  waste  of  time  to  go 
over  it  with  much  particularity,  but  I  will  review  it  succinctly 
and  in  its  leading  features. 

The  plaintiff  insists  that  the  accident  should  be  attributed 
to  defects  in  the  foundation  which  he  pointed  out  to  the 
architects  and  gave  them  the  notice  produced,  disclaiming 
responsibility.  His  evidence  on  this  point  is  very  explicit, 
and  he  is  supported  by  Mr,  Blakelock,  who  thought  the  defect 
the  main  cause  of  the  fracture,  and  by  Mr.  Stirling  who  attri- 
buted it  to  the  settling  of  the  foundation  and  consequent 
pressure  on  the  girder.  On  the  other  hand  the  architect  found 
the  foundation  perfectly  undisturbed,  and  Mr.  Brookfield  said 
he  examined  the  face  of  the  building  but  saw  no  cracks ;  they 
would  have  appeared  if  there  had  been  a  sinking  of  the 
foundation. 
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The  defendants  insist  that  the  real  cause  was  the  bad  or 
imperfect  bedding,  and  on  this  point  they  produced  a  mass  of 
testimony.  Almost  all  their  witnesses  concurred  on  it,  and 
6ome  of  them  gave  strong  opinions.  The  architects  found  the 
bedding  hollow.  Mr.  Brookfidd  said  there  appeared  to  be 
none;  Mr.  Lang  said  it  wa^  bad — ^his  opinion  was  that 
improper  bedding  was  the  cause  of  the  mischief ;  Mr.  Sheriff 
concluded  that  bad  bedding  had  caused  the  crack.  Mr.  Biisch 
was  convinced  that  the  fault  was  in  the  bedding,  so  was  Mr, 
Brunton.  Here  is  a  formidable  array  of  evidence.  But  the 
defendant  testified  that  the  bedding  was  as  perfect  as  it  could 
be  made  in  mortar.  Mr.  Brookfidd  and  Mr.  Stirling  thought 
it  was  fair,  and  the  plaintiff's  foreman  thought  it  impossible 
that  the  casualty  could  have  arisen  at  all  from  the  bedding, 
as  he  and  another  foreman  were  particular  in  bedding  the 
stone,  which  was  so  solid  that  you  could  not  move  it. 

I  pass  by  the  minor  differences  on  the  trial  as  to  the 
direction  of  the  crack,  the  alleged  neglect,  and  the  interstice. 
But  on  these  main  points  where  the  witnesses,  who  were 
admitted  at  the  argument  to  )iave  shown  no  traces  of  bad 
feeling,  are  so  opposed  to  each  other,  who  is  to  decide  except 
the  jury,  who,  in  the  language  of  Chief  Justice  WUmot  a  cen- 
tury ago  "are  the  legal  constitutional  judges  of  the  fact." 

We  have  so  frequently  reviewed  the  cases  in  which  the 
Court  will  grant  or  refuse  new  trials  on  matters  of  fact,  that 
we  need  only  refer  to  our  decisions  in  James*  Reports,  189, 
332,  350,  and  many  others.  We  have  adopted  the  rule  laid 
down  by  Chief  Justice  Ti/ndal  in  Mellin  v.  Taylor,  3  Bing., 
N«  C,  109,  that  where  there  is  no  objection  to  the  verdict 
except  that  it  is  found,  in  the  opinion  of  the  Court,  against  the 
weight  of  evidence  the  Court  ought  to  exercise  not  merely  a 
cautious,  but  a  strict  and  a  sure  judgment,  before  they  send 
the  cause  to  a  second  jury."  In  the  present  case,  as  I  gather 
from  my  learned  brother's  charge,  his  leaning  was  in  favor  of 
the  plaintiff  But  had  it  been  otherwise,  that  of  itself  is  no 
sufficient  ground  for  a  new  trial,  as  appears  from  the  case  of 
Swain  v.  Hail,  3  Wils.,  45,  from  our  own  decisions  in  Cobh 
V.  Turner,  James'  Rep.,  332,  and  in  Hoop  v.  McDonald, 
Trinity  Term,  1863. 
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The  second  ground  taken  at  the  argument,  for  a  new  trial, 
and  urged  with  almost  equal  earnestness,  was  an  alleged  mis- 
direction. The  rule  peculiar  to  our  Court,  sec.  197,  of  the 
Practice  Act,  and  which,  though  it  is  often  abused,  I  should 
be  sorry  to  see  abrogated,  peimits  the  counsel  to  specify  what 
objections  he  thinks  fit,  and  misdirection  has  come  to  be 
inserted  almost  aa  a  matter  of  course.  It  is  frequently  urged, 
too,  upon  a  Judge,  to  induce  him  to  grant  the  rule,  where  the 
party  against  whom  a  verdict  has  passed  is  poor  and  unable 
to  find  security;  and  rules  for  new  trials  from  these  and 
other  causes  frequently  come  up  which  bear  a  very  slender 
examination  here.  I  am  not  speaking  of  the  present  case 
where  there  was  a  good  deal  to  argue,  but  |of  many  others 
that  are  disposed  of  as  soon  as  opened,  and  the  present  case 
aifords  a  fit  opportunity  of  inquiring  what  kinds  of  misdirec- 
tion, and  under  what  circumstances  misdirection  will  justify  a 
new  trial  In  French  v.  Wallace,  James'  Rep.,  337,  a  slander 
case  tried  before  Judge  Bli$8,  his  charge  was  objected  to 
because  he  had  stated  that  in  his  opinion  the  conduct  of  the 
defendant,  though  indiscreet,  was  not'  malicious,  and  recom- 
mended the  jury  not  to  give  heavy  damages.  But  the  Court 
held  that  he  had  a  perfect  right  to  do  so.  "  If  a  Judge,"  said 
the  late  Chief  Justice,  "  expresses  himself  improperly  to  a  jury 
of  Englishmen,  instead  of  controlling  them  it  will  have  an 
opposite  effect,  but  the  jury  should  be  informed  of  the  Judge's 
opinion  upon  the  merits  of  the  case,  and  should  respect  that 
opinion."  This,  as  it  had  been  the  practice  before,  has  been 
the  practice  ever  since  in  this  Court.  In  Twining  v.  Oodey, 
Thomson's  Rep.,  18,  it  was  objected  that  the  Judge  should 
have  left  the  case  more  open  to  the  jury,  and  the  Court  were 
divided  in  opinion  upon  the  law,  but  the  charge  was  upheld, 
and  the  Chief  Justice  observed  that  if  the  Judge  had  been 
more  precise  in  his  directions  and  gone  further  than  he  did, 
he  doubted  if  the  verdict  would  have  been  set  aside,  and  the 
expense  of  a  new  trial  incurred  on  that  ground  alone. 

Nor  is  it  every  misdirection  in  point  of  law  that  will 
justify  a  new  trial.  It  must  touch  the  very  point  of  the  case. 
This  appears  from  the  judgments  in  Lord  Norbury  v. 
Kitcken,  7  L.  T.  Rep.,  685,  per  PaUock,  C.  B.  "  Whatever 
mbtake  may  be  made  by  a  Judge  in  directing  a  Jury  in  point 
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of  law,  unleas  it  immediately  applies  to  the  subject  matter, 
and  goes  direct  to  the  point  whic  h  the  jury  has  to  determine, 
limiting  and  directing  their  verdict  in  point  of  fact,  it  is 
wholly  unimportant  with  reference  to  the  right  of  a  suitor  to  a 
new  trial.  If.  in  laying  down  a  proposition  of  law.  a  part  of 
it  be  incorrectly  stated,  having  no  application  whatever  to  the 
subject  before  the  Court,  that  is  wholly  immaterial  and  is  no 
misdirection."  And  per  Wilde,  B,\  "Where  a  Judge  in 
summing  up  quotes  a  passage  from  a  judgment  in  a  decided 
case  as  good  law,  which  may  or  may  not  bo  bad,  though 
alleged  to  be  so,  but  which  does  not  concern  the  particular 
question  of  fact  left  to  the  jury,  that  is  no  misdirection  or 
ground  for  a  new  trial.  As  it  did  not  concern  the  matter  the 
jury  had  to  consider,  the  wrong  determination  of  it  could 
have  no  improper  effect  on  their  verdict."  So  also  an  omission 
by  the  Judge — ^a  nondirection — ^is  a  ground  for  a  new  trial 
only  when  it  produces  a  verdict  against  the  evidence.  In  two 
cases  against  the  Great  Western  Railway  Company  of  Canada, 
8  L,  T.  Reps,,  31,  the  Privy  Council,  in  a  question  of  negli- 
gence, held  that  the  Judge  ought  to  have  called  the  attention 
of  the  jury  to  the  evidence  as  to  the  extraordinary  state  of  the 
weather  immediately  before  the  accident,  and  its  effect  upon 
the  main  question  the  jury  had  to  try, — and  had  there  been  a 
miscarriage  of  the  jury,  their  Lordships  would  have  felt  them- 
selves compelled  to  send  the  case  to  a  new  trial.  But 
they  upheld  the  verdict  because  they  approved  of  it  upon  the 
merits.  It  ought  to  have  been  the  same,  they  thought,  even 
if  the  question  of  negligence  had  been  left  to  the  jury.  Now 
this  is  a  very  material  distinction  to  be  borne  in  mind  in  this 
Court,  as  settling  more  than  one  case  that  has  recently  been 
brought  up. 

As  to  misdirection  in  point  of  fact  whether  by  mistake  or 
otherwise,  there  are  several  cases  in  Archhcld  which  I  forbear 
from  citing.  There  are  two  or  three  only  that  need  be 
referred  to  as  I  do  not  find  them  there.  In  Oreenhow  v. 
Parker,  4  L.  T.  Rep.  473,  the  Court  of  Exchequer  held  that 
the  expression  of  a  wrong  opinion  on  the  part  of  a  Judge  on 
a  matter  of  fact  is  no  misdirection.  Misdirection  must  be  on 
a  point  of  law.  It  is  to  be  noted,  however,  that  they  thought 
the  Judge,  in  the  direction  he  gave,  was  perfectly  right.    In 
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the  Attorney  General  v.  Good,  1  McClelland  &  Young,  286,  it 
was  held  that  the  due  degree  of  weight  to  be  given  by  a  Judge 
directing  the  jury  to  particular  evidence,  must  be  left  to  his 
own  discretion,  and  his  discretion  in  that  respect  will  not  be 
revised  by  the  Court  above.  In  Foster  v.  Steele,  5  Scott's 
Rep.,  28,  which  was  cited  at  the  argument,  where  the  charge 
of  Tindal,  Chief  Justice,  was  assailed,  "  he  said  that  "  although 
the  expressions  imputed  to  him  might  have  escaped  him,  he  did 
not  think  that  would  amount  to  a  misdirection,  the  question 
being  one  simply  of  fact  for  the  jury." 

These  three  ca.ses  have  a  direct  bearing  on  the  case  in  hand. 
In  the  case  relied  on  by  the  defendants'  counsel,  that  of 
Caddick  v.  Terry,  5  J^lew  Reps.,  137,  the  Judge  mis-stated  the 
contract,  holding  it  to  depend  on  two  letters  only,  whereas 
there  were  several  letters  and  conversations  which  should 
have  been  put  to  the  jury. 

In  this  case  the  counsel  objects  to  the  conclusions,  or,  rather, 
the  usual  presumptions  put  by  the  Judge.  He  argues  that 
they  were  not  warranted,  but  they  were  all  presumptions  of 
fact ;  they  involved  no  legal  proposition.  That  is  disputed, 
and,  although  they  were,  doubtless,  put  artistically  and  strongly 
for  the  plaintiff,  the  Judge  left  the  conflicting  evidence  to  the 
juiy,  expressing  his  readiness  to  read  the  whole  or  any  part 
of  it,  and  admonishing  them  not  to  adopt  any  suggestions  of 
his  that  did  not  commend  themselves  to  their  own  judgment. 
We  think,  therefore,  that  the  rule  for  a  new  trial  should  be 
discharged. 
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Tm  oommon  law  right  of  the  master  of  a  Tenel  to  moderately  oorrect  and  Hog  a 
if  not  taken  awaj  by  the  neoeeeary  operation  of  Imperial  Statatee. 

Defendant,  master  of  the  ship  Picton,  of  Picton,  N.  S^  while  in  the  Bay  of  Oknlenaa,  W.  I., 
being  about  to  leave  tbe  ship  for  a  time,  ordered  an  anchor  watch  to  be  kept  On  his  letmiiv 
at  night,  he  found  that  the  wder  was  disobeyed,  and  that  ptolntiff,  to  whom  the  doty  Ikad  been 
assigned,  was  asleep  below.  Plaintiff,  on  being  ordered  up,  used  insolent  language  and  stmdc 
defendant,  for  whidi  he  was  placed  in  irons.  Plaintiff,  then,  renewing  the  use  of  insolent  and 
threatening  language,  and  soliciting  the  crew  to  interfere  on  hb  behalf,  defendant  eanaed  him 
to  be  tied  up  and  flogged  him  with  a  piece  of  rope  nntU  he  became  quiet.  PlaintilE'  hroogfai 
an  action  for  damages,  and  the  Jury  finding  for  defendant,  on  a  motion  to  set  the  Terdict  aside, 
it  was 

Held,  WiMiHB,  J.  dissenting,  that  the  facts  haTing  been  fUrly  put  to  the  Jury,  tliefr 
verdict  must  stand. 

DooD,  J.,  dubitante, 

Youxa,  C.  J.,  now,  (December  3rd,  1867,)  delivered  the 
judgment  of  the  Court : — 

lliis  action  was  brought  by  the  plaintiff,  a  cousin  of  the 
defendant,  and  employed  &s  seaman  on  board  the  ship  which 
he  commanded,  for  imprisoning  and  beating  him  while  in  the 
Bay  of  Cardenas  in  the  Wed  Indies,  and,  if  the  plaintiff  and 
his  witnesses  were  to  be  believed,  he  had  been  treated  with 
great  cruelty  and  was  entitled  to  exemplary  damages.  Besides 
the  parties  who  were  examined  on  the  trial  before  me,  the 
plaintiff  had  taken  the  depositions  of  the  first  and  second 
mates,  of  which  he  produced  the  second  only,  but  the  first  was 
produced  on  the  defence  without  objection  on  the  part  of  the 
plaintiff  and  operated  strongly  against  him.  It  was  urged 
that  the  right  of  moderately  correcting  and  flogging  a  seaman, 
bearing  a  certain  analogy  to  that  of  a  parent,  but  not  perhaps 
so  extensive  as  the  parental  power,  had  been  taken  from 
the  master  by  the  necessary  operation  of  the  Imperial  Statutes  ; 
and  the  old  Act  2  George  2,  chapter  36  and  the  present  Mer- 
chants' Shipping  Ad  of  1S54  were  cited  with  that  view.  But 
there  is  nothing  in  this  argument.  The  modem  works,  Addi- 
son on  Torts,  512,  edition  of  1864,  and  Smith's  Mercantile 
Law,  edition  of  1865,  recognize  what  may  be  called  the  com- 
mon law  right,  and  the  former  cites,  with  approval,  the  case 
of  Larrib  v.  Burnett,  1  Cr.  &  J.,  295,  where  a  moderate  correc- 
tion and  flogging  of  a  seaman  was  upheld.  It  was  there  said 
that  flogging  having  been  put  under  great  restraints  and 
guards  in  the  Royal  Navy,  and  abolished  in  the  United  States, 
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otlght  to  be  no  longer  tolerated  in  the  merchant  service.  But, 
as  regards  the  first,  our  law  imposes  wholesome  checks  upon 
a  power  so  liable  to  abuse,  without  having  thought  it  safe 
altogether  to  prohibit  it ;  and,  as  respects  the  United  States, 
while  the  rule  of  a  foreign  power  is  of  no  authority  in  this 
Court,  I  find  it  laid  down  in  Parsons'  Mercantile  Law,  396, 
that  while  flogging  has  been  abolished  with  a  cat  or  other 
similar  instrument,  the  master  is  still  permitted  to  inflict 
blows  of  the  hand,  or  with  a  stick  or  a  rope,  which  is  all  that 
is  claimed  here.  It  was,  then,  argued  that  Cardenas  being  a 
foreign  port,  the  offences  of  the  plaintiff  shouM  have  been 
tried  under  the  Merchants'  Shipping  Act,  as .  if  committed 
within  the  jurisdiction  of  the  Admiralty  ;  or,  at  all  events, 
should  have  been  reserved  for  a  Naval  Court,  or  submitted  to 
the  British  consul.  It  does  not  appear,  however,  that  any  of 
these  views  can  be  sustained,  or  that  the  power  of  the  master, 
80  far  as  it  is  necessary  for  preserving  the  due  subordination 
of  the  crew  and  the  discipline  of  the  ship,  has  been  abrogated 
by  any  of  the  recent  enactments.  The  rule  is  laid  down  by 
Lord  StoweUy  with  his  Qsual  clearness  and  felicity  of  expres- 
sion, in  the  case  of  the  Affincofirt,  1  Hagg,  271 :  "  It  is  hardly 
to  be  disputed/'  said  he^  **  that  in  a  case  of  gross  misbehaviour, 
the  master  of  a  merchant  ship  has  a  right  to  inflict  corporal 
punishment  upon  the  delinquent  mariner.  No  statutable 
regulations  exist  upon  this  subject.  The  statute  relating  to 
merchant  seamen  is  silent  upon  it ;  the  only  authorities  are 
supplied  by  the  Courts  of  law,  acting  upon  considerations  of 
necessity  und  just  discretion.  The  punishment,  however, 
must  be  applied  with  due  moderation,  and,  in  all  cases  which 
will  admit  of  the  delay  proper  for  inquiry,  due  inquiry  should 
precede  the  act  It  may  be  matter  of  prudence,  but  it  is  not 
matter  of  strict  obligation,  that  the  captain  should  communi- 
cate with  other  officers  of  the  vessel ;  nor  has  any  particular 
mode  or  instrument  of  punishment  received  a  particular 
recognition ;  that  must  be  left  to  the  common  usage  practised 
in  such  cases,  and  to  the  humane  discretion  of  the  person  who 
has  the  right  of  commanding  its  application." 

An  unjustifiable  flogging  was  punished  in  the  case  of 
Rhodes  V.  Leach,  2  Starkie.,  516,  by  a  verdict  for  £500,  and 
Courts  will  be  always  prompt  to  vindicate  the  just  rights  of 
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the  seamaQ  &nd  to  ptfiiisfa  with  severity  any  crtfel  or  disprof-^ 
portionate  chastisement. 

The  master,  in  thisr  cKse,  pttt  in  a  plea  of  jil9tificatioD|> 
which,  had  it  Leen  attacked,  Would  haTe  been  open  to  some 
exceptions,  though  amendable  at  the  trial,  alleging  Chat  the 
plaintiff  used  matinousand  defiant  langtii^e :  and,  whendefend' 
ant  went  to  take  hold  of  him,  that  he  struck  the  defendant, 
and  tried  to  incite  the  rest  of  the  crew  to*  resist  him.  Thi9 
the  plaintiff  denied,  and  replied,  also,  e^ess*,  raistt^  the  real 
issue,  as  I  thoa^t,  to  be  tried. 

The  testimony  was  that  of  the  defendant  Inmseff,  and  the 
above  mentioned  depoeition.  It  was  in  direct  opposition  to 
that  of  the  plaintiff.  The  defendant  not  only  swore  to  a  gro8» 
neglect  of  duty  on  the  part  of  the  plaintiff^  but  to  insolent 
language,  and  when  the  defendant  asked  him  what  he'  meant, 
he  struck  the  defendant,  with  his  closed  fist,  on  the  cheeks 
Whether  the  sort  of  familiarity  induced  by  the  rdiatioinship 
of  the  parties  led  to  this  outrage,  I  know  npot#  The  jury 
believed  it,  but  there  can  be  no  question  that  it  was  a  breach 
of  discipline  of  the  most  flagrant  kind.  The  defendant  saysr 
he  had  not  struck  him  before,  but  he  then  directed  the  mate 
to  put  irons  on  him,  on  which  the  plaintiff  said  be  would  have 
his  life.  He  was  yelling  and  singing,  using  obscene  laqgoage^ 
The  crew  were  all  collected,  and  the  defendant  told  him  if  he 
would  not  behave  himself  the  defendant  would  flog  him*  He 
was  then  tied  up,  with  his  hands  up,  and  flogged  with  a  ropa 
He  was  not  much  hurt.  The  defendant  offered  to  take  hia 
irons  off  if  he  would  behave  himself.  The  defendant  told  him, 
every  dip,  he  would  stop  if  he  would  behave  himself.  As 
soon  as  he  did  the  defendant  stopped.  The  plaintiff,  before  he 
was  beaten,  called  on  the  other  men  to  help  him.  This  evidence 
of  the  captain  as  to  the  flogging  is  confirmed  by  the  first 
mate,  who  says  that  when  the  plaintiff  held  his  tongue  the 
irons  were  taken  off,  and  that  the  defendant  said  he  would 
have  to  beat  him  if  he  did  not  keep  quiet  and  quit  abusing 

him 

The  jury  found  for  the  defendant,  and  this  is  the  evidence 
on  which  they  acted.  Is  it  enough,  or  did  the  master  exceed 
the  just  measure  of  his  authority  ?  There  is  some  difference 
of  opinion  among  us  upon  this  point    It  is  thought  that 
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when  tbe  plaintiff  was  in  irons  and  triced  up,  no  amount  of 
abuse  or  insulting  language  to  the  captain,  and  no  appei^ls  to 
the  crew  standing  around  and  witnessing  this  scene,  could 
justify  the  application  of  a  ropers  end  to  make  the  seaman 
quiet.  I  cannot  assent  to  this  doctrine,  and  I  find  no  case  or 
dictwm  to  support  it»  A  seaman,  said  Chief  Justice  Tindal, 
6  C.  Jls  P^  471,  cannot  claim  damages  for  what  he  might  have 
prevoited  by  making  some  concession,  by  his  own  conducts 
When  the  punishment  seems  to  be  merited,  a  Court  will  not 
adjust  the  balance  very  exactly  nor  award  damages,  unless  the 
punishoient  is  manifestly  excessive.  Elwdl  v.  Martin^  Ware's 
Sepa.,  53 ;  Butler  v.  McLdlan,  Id.,  220.  The  mate  says,  in 
his  deposition,  that  it  would  be  impossible  to  preserve  order 
«n  board  ship  if  the  language  he  heard  the  plaintiff  use  to  the 
captain  had  not  been  taken  notice  of ;  that  if  the  captain  had 
beat  him  more  severely  he  would  have  held  his  tongue  a  little 
sooner,  and  that  he,  the  mate,  would  have  given  him  more 
than  Captain  Oordon  did. 

In  the  case  of  the  Li/ma,  3  Hagg.,  346,  353,  Sir  John 
Nieholl  said;  "If  a  seaman  in  liquor  held  up  his  hand  to 
strike  his  captain,  it  is  so  near  an  act  of  mutiny,  that  it  is 
justifiable  at  once  to  quell  it  by  striking  the  first  blow."  Here, 
if  the  captain  is  to  be  believed,  and  he  has  pleaded  as  well  as 
sworn  to  it^  the  plaintiff  not  only  attempted  to  strike,  but 
actually  struck  him, — an  act  of  insubordination,  or  of  mutiny, 
which  justified  severe  measures. 

I  think,  therefore,  a^  excess  is  a  question  for  the  jury,  and 
the  facts  were  fairly  put  to  them,  that  their  verdict  for  the 
defendant  should  stand. 

DoDD,  J.,  dvhitante. — ^At  the  argument  of  this  cause  I 
had  serious  doubts  as  to  the  verdict,  under  the  evidence, 
having  been  correctly  found  for  the  defendant,  and  these 
doubts,  upon  a  more  close  examination  of  the  case,  I  am 
oUiged  to  admit  are  not  altogether  removed,  but,  as  the 
Dmjority  of  my  brother  Judges  differ  from  me  in  that  respect, 
and  think  the  verdict  should  not  be  disturbed,  I  submit  to 
their  better  judgment,  and  consent  to  the  rule  for  the  new 
trial  being  diseharged.  My  difficulty  has  been  as  respects  the 
conduet  of  the  defendant  in  the  transaction,  I  do  not  think 
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there  was  that  caution  and  discretion  used  by  himthata  shipT' 
master  should  always  observe  before  resorting  to  corponJ 
punishment.  When  the  plaintiff  was  secured  by  manacles, 
and  under  confinement  in  a  secure  part  of  the  ship,  I  think  it 
would  have  been  the  safest  course  for  the  defendant  to  have 
allowed  him  to  remain  where  he  was  until  plaintiff's  passion 
and  excitement  had  subsided,  and  also  until  the  defendant's 
own  mind  had  been  restored  to  its  proper  equanimity,  unless 
necessity  required  the  immediate  services  of  the  plaintiff,  or 
there  was  danger  of  producing,  by  his  conduct,  anything^ 
approaching  to  mutiny  in  the  ship's  company,  and,  even  in 
these  cases,  if  time  permitted,  before  corporal  putiishment  was 
inflicted  the  defendant  should  have  called  around  him  the 
officers  of  his  ship,  and  asked  their  advice  and  assistance  on 
the  occasion,  but  as  I  have  already  said,  I  am  content  to  allow 
the  rule  to  bo  discharged  as  if  by  the  act  ei  the  majority  of 
the  Court. 

WiLKlNS,  J.,  dissentiente. — I  consider  it  unnecessary  ta 
deliver  an  elaborate  opinion  in  this  case,  because  I  think  the 
question  before  us  lies  in  a  narrow  compass,  depends  on  plain 
principles,  and  may,  therefore,  be  easily  disposed  of.  The 
action  is  for  an  assault  and  battery,  and  also  for  putting  ia 
irons  and  imprisoning.  To  this  three  pleas  were  pleaded,  of 
which  the  third  alone  (which  professed  to  answer  the  assault, 
battery,  and  imprisonment,)  is  material  for  our  consideration. 
It  states  in  substance  that  at  the  time,  etc.,  the  defendant  was 
master  of  the  ship  PicUm  of  the  port  of  Pidou;  that  the 
plaintiff  was  an  articled  seaman  on  board ;  that  she  was 
lying  in  the  foreign  port  of  Cardenas ;  that  defendant  having 
had  occasion  to  leave  his  ship  and  repair  to  a  place  a  few  miles 
distant,  commanded  his  officers  to  have  an  anchor  watch  on 
boa]*d ;  that  defendant,  on  his  return  at  night  found  that  order 
disobeyed,  and  that  the  duty  of  keeping  the  watch  for  an  hour 
had  been  assigned  to  the  plaintiff,  who  had  neglected  it  and 
was  asleep  below ;  that  defendant  ordered  him  up,  as  also  the 
second  mate  for  such  neglect ;  that  plaintiff  used  mutinous 
and  defiant  language  to  defendant;  and,  thereupon,  when 
defendant  proceeded  to  take  hold  of  plaintiff,  plaintiff  struck 
him ;  that  defendant  then  had  plaintiff  put  in  irons ;  that 
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jduotiff  (when  so  in  irons)  again  used  imsoient  and  abusive 
language  to  defendant,  and  tried  to  incite  the  rest  of  the  crew 
to  resist  the  defendant;  that  the  defendant  then,  in  the 
disebaige  of  his  duty  as  master  of  the  ship,  found  it  necessary 
to  use  further  bar^  measures  in  order  to  preserve  order,  and 
gave  the  plaintiff  notice  that  he  would  inflict  further  punish- 
meot  if  he  did  not  desist,  but  the  plaintiff*  ^continued  his  said 
mutinous  conduct,  iuad  swore  that  he  would  have  defendant's 
life  for  what  he  had  done  to  him ;  that  defendant  then  took  a 
small  rope  and,  tha:«ewith,  moderately  chastised  plaintiff*,  and 
did  him  no  more  harm  than  was  necessary  to  biing  him  to  a 
sense  of  his  duty ;  and,  all  this,  defendant  says  he  was  author- 
ized by  law  to  do. 

To  this  plea  the  plaiatiff*  (after  joining  issue  on  the  1st, 
2nd  and  4th  pleas)  filed  three  several  replications.  First,  a 
replication  d^iying  oonsecutively  the  different  allegations  of 
tiieplea.  Secondly,  a  replication  to  the  effect  that  he  did 
nothing  that  justified  defendant  in  correcting  him  in  defend- 
ant's dbaracter  of  master,  or  using  any  force  towards  him 
whatever.  Thirdly,  a  replication  alleging  that  the  punishment, 
correction  and  imprisonment,  and  other  force  and  violence  set 
out  in  the  said  third  plea  as  inflicted  by  defendant,  was 
excessive,  immoderate  and  unusual,  and  inflicted  without  due 
inquiry  and  deliberation,  and  was  more  than  was  necessary  or 
proper,  and  was  illegal  and  improper  and  not  justified  by  the 
drcomstances  of  tibe  case. 

The  cause  was  tried  before  the  learned  Chief  Justice  at 
Pictou,  and  the  jury  found  a  verdict  for  defendant.  To  set 
aside  that  verdict  a  rule  was  taken  out  on  the  grounds  that 
the  verdict  was  against  law  and  evidence. 

Before  adverting  particularly  to  the  evidence,  I  might 
remark  that  the  evidence,  as  derived  from  the  lips  of  both 
plaintiff  and  defendant,  shows  that  the  former  was  imprisoned 
by  the  latter,  and,  when  in  irons,  placed ''  down  in  the  half-deck 
and  the  hatch  placed  on  it."  Looking  to  the  issue,  we  find 
these  striking  features,  viz.,  the  plaintiff*  complains  of  an 
"imprisonment,"  and  to  that  part  of  the  count  defendant's 
only  answer  is  "  a  denial  of  the  allegation."  It  is  not  attempted 
to  be  justified.  The  replication  of  **  excess,"  be  it  noticed,, 
speaks  of  excess  only  in  relation  to  the  defensive  allegation 
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in  the  3rd  plea  which  does  not  allege  any  imprisonment  at  alL 
Surely,  for  that  part  at  least  of  the  plaintiff's  grievances,  stated 
and  proved  by  him,  and  not  attempted  to  be  justified  by  the 
defendant,  the  plaintiff  must  have  judgment  The  defendant's 
third  plea,  his  justifying  plea,  viewed  in  the  light  of  his  own 
evidence,  is  substantially  untrue.  A  plea  may  be  untrue  as  well 
by  suppressing  a  fact  as  by  mis-stating  a  fact.  Of  the  former 
ease  this  plea  is  an  illustration.  From  the  lan^age  of  that 
plea,  as  from  the  learned  Chief  Justice's  charge  adopting  it,  it 
would  seem  that  defendant  had  flogged  the  plaintiff  because 
the  latter  had  used  the  mutinous  and  defiant  Iimguage^rsf 
stated  in  the  plea  and  because  plaintiff  struck  the  defendant. 
Whei*eas  the  fact  was  that  for  and  in  respect  of  that  language, 
and  that  striking,  and  as  a  punishment  therefor,  plaintiff  waa 
put  in  irons  and  imprisoned,  whilst  the  flogging,  by  plaintiff's 
uncontradicted  evidence  and  defendant's  admission,  was  for 
the  language  used  by  plaintiff  after  he  was  brought  up  hand- 
cuffed from  below. 

The  learned  Judge,  after  correctly  stating  to  the  jury  the 
general  principles  which  r^ulate  the  exercise  of  discipline  and 
the  infliction  of  punishment  by  masters  of  merchant  ships,, 
proceeded  to  instruct  the  jury  "  that  if  they  believed  defendant 
and  his  officers,  he  thought  the  defendant  justified  in  all  he 
had  done,  especially  if  plaintiff  struck  defendant  first  on  the 
deck  of  his  own  ship." 

To  this  view  of  assumed  justification  of  defendant's  acts  of 
violence  and  imprisonment,  of  which  plaintiff  was  proved  and 
admitted  to  have  been  the  subject,  I  am  unable  to  accede.  I 
speak  now  of  the  act  of  flogging  alone,  seeing  that  that 
punishment  was  inflicted  on  a  seaman,  in  irons,  when  no 
mutiny  raged  or  was  threatened,  and  when  no  disaffection  on 
the  part  of  the  crew  is  proved  to  have  existed ;  when  the 
seaman  was  powerless  for  any  mischief  except  the  use  of  an 
insolent  tongue ;  at  a  time,  too,  when  he  had  been  brought  up 
manacled  from  a  place  of  imprisonment  in  which,  for  punish- 
ment, he  had  been  confined  for  a  previous  offence,  and  to  which 
he  could  have  been  returned,  if  purposes  of  discipline  and 
subordination  made  it  necessary  so  to  remand  him.  All  this 
eonsidered,  I  am  utterly  unable  to  perceive  that  a  case  of 
necessity  for  flogging  existed.    A  case  in  which  it  would  have 
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been  unsafe  or  improper  for  the  master,  duly  entering  (as  I 
presume  he  did)  the  circumstances  of  the  offence  in  the  log,  to 
comply  with  the  course  indicated  by  the  Merchants'  Shipping 
Ad,  in  relation  to  **  discipline,"  and,  when  on  shore,  to  institute 
proceedings  against  the  offender,  if  really  guilty  of  a  criminal 
offence,  before  the  regular  constitutional  tribunal.  Under  the 
unoontroyerted  facts  of  this  case  and  in  view  of  the  principles 
enumerated  in  the  celebrated  judgment  of  Lord  StoweU, 
(Agino(mrt,  I  Hagg.),  to  which  our  attention  was  called  at  the 
argument,  and  of  the  clear  spirit  of  the  provisions  of  the 
Merchant  Seaman's  Act,  I  am  of  opinion  that  this  rule  should 
be  made  absolute. 


WALSH  V.  Mcdonald. 

Tn  defendant's  iiwol,  Uie  Glengarry,  left  Lirerpool,  G.  B.,  with  a  fall  crew,  bound  for 
lOnatdii,  N.  B.  Alter  Ae  luul  been  tome' hour*  at  eea  a  stowaway,  known  on  board  bj  the 
Buae  of  Sterna,  appeared  on  deck.  At  he  ooold  not  be  put  on  ehore  be  was  permitted  bjr  the 
naster  to  sign  the  ship's  articles,  at  norain^  wa^TM,  after  which  he  performed  Uie  duties  of  a 
■nsftn  nntil  sersrriy  injorsd  by  a  fall  from  a  yard  of  the  ship.  In  the  counw  of  her  voyage 
tte  vessel  pat  into  Sydney  Bar,  and  Stems,  who  vraa  then  sufEwIng  from  disease  resulting  from 
Ut  injuries  and  want  of  proper  attendance,  was  brought  by  the  master  to  the  plaintiff,  to 
vbOD  the  nuMiter  lepiuecuted  that  Stems  was  a  setmsn  who  had  been  injured  in  the  dlschai::«rs 
«( his  duty,  and  pledged  the  credit  of  the  owner  for  his  support  and  maintenance. 

HeU,  that  the  contract  made  by  the  master  with  plaintiff  was  witbin  the  scope  of  his 
|«a«ril  anthocil^  as  master  of  the  vessel,  and  binding  npon  the  owner. 

DoDD,  J.,  now,  (Dec  3rd,  1867,)  delivered  the  judgment  of 
the  Court : — 

The  right  of  the  plaintiff  in  this  case  to  retain  his  verdict 
depends  upon  the  authority  of  the  master  to  bind  his  owner 
by  the  agreement  which  he  made  with  the  plaintiff  for  the 
board  and  lodging  of  John  Stemea,  otherwise  called  Oeorge 
Brown,  who  was  injured  on  board  the  ship  Olengarry,  when 
in  the  performance  of  his  duty  as  a  seaman  on  board  the  said 
Teasel,  of  which  vessel  tike  defendant  was  the  owner.  This, 
then,  is  the  important  point  for  the  Court  to  decide ;  and  if 
the  act  of  the  master  in  this  respect  was  within  the  scope  of 
his  authority  as  master  of  the  defendant's  vessel,  then  I 
apprehend  the  difficulty  is  removed,  and  the  verdict  in  that 
case  should  not  be  disturbed. 
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Abbott  on  Shipping,  7  English  Ed.,  218,  says;  "The  great 
trust  reposed  in  the  master  by  the  owners,  and  the  great 
authority  which  the  biw  has  vested  in  him,  require  on  his 
part,  and  for  his  own  sake,  no  less  than  for  the  interest  of  his 
employers,  the  utmost  fidelity  and  attention.  For  if  any 
injury  or  loss  happen  to  the  ship  or  cargo  by  reason  of  his 
negligence  or  misconduct,  he  is  personally  responsible  for  it, 
and  although  the  merchant  may  elect  to  sue  the  owners,  they 
will  have  a  remedy  against  him  to  make  good  the  damages 
which  they  have  been  compelled  to  pay ;  so  if  he  make  any 
particular  engagement  or  warranty  without  a  sufficient 
authority  from  his  owners,  although  the  owners  may  be 
answerable  to  the  persons  with  whom  he  contracts,  by  reason 
of  the  general  powers  belonging  to  his  situation  and  character, 
he  is,  in  like  manner,  responsible  to  the  owners  for  the  injury 
sustained  by  them,  in  consequence  of  his  acting  beyond,  or  in 
violation  of,  the  particular  authority  given  to  him. 

In  the  case  of  Frost  v.  Oliver,  2  Ellis  &  Blackburn,  301, 
Lord  Campbell,  in  referring  to  the  authority  of  the  master  to 
bind  the  owners,  cites  the  following  passage  from  Lord 
Tenterden,  in  his  Book  on  Shipping,  8th  ed.,  134:  "As  the 
master  in  general  appears  to  all  the  world  as  the  agent  of  the 
owners,  in  matters  relating  to  the  usual  employment  of  the 
ship,  so  does  he  also,  in  matters  relating  to  the  means  of 
employing  the  ship ;  the  business  of  fitting  out,  victualling 
and  manning  the  ship,  being  left  wholly  to  his  management, 
in  places  where  the  owners  do  not  reside  and  have  no  estab- 
lished agent,  and  frequently,  also,  even  in  the  place  of  their 
own  residence.  His  character  and  situation  furnish  pre- 
sumptive evidence  of  authority  from  the  owners  to  act  for 
them  in  those  cases."  The  same  language  ia  used  in  Abbott^ 
page  134,  with  this  addition,  "  that  in  those  cases  his  authority 
is  liable  indeed  to  be  rebutted  by  proof  that  they  or  some 
other  person  for  them,  managed  the  concern  in  any  particular 
instance,  and  that  this  fact  was  actually  known  to  a  particular 
creditor,  or  was  of  such  general  notoriety  that  he  cannot  be 
supposed  to  be,  because  he  ought  not  to  have  been,  ignorant  of 
it ;  or  that  they  were  by  the  terms  of  the  contract  expressly 
excluded.  In  this  case  it  is  admitted  the  defendant  was  the 
sole  owner  of  the  Glengarry,  and  that  the  person  who  repre* 
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aented  himself  to  the  plaintiff  as  the  master  of  that  vessel  was 
in  fact  such  master,  therefore,  differing  in  this  respect  from 
some  of  the  cases  cited  by  the  counsel  for  the  defendant  to  show 
that  the  master  of  a  ship  has  no  authority  to  bind  the  regis- 
teied  owners  for  supplies  furnished  the  vessel."  See  Myers  et 
al.  V.  Willis,  17,  C.  B.,  77 ;  Brodie  v.  Howard,  Id.,  109.  In  those 
eases  it  was  merely  decided  that  the  register  was  not  evidence 
of  ownership,  so  as  to  fix  the  party  whose  names  appear  there- 
on, for  contracts  entered  into  on  behalf  of  the  ship  by  the 
master.  When  those  cases  are  examined  they  will  be  found 
not  to  have  any  application  to  the  one  under  consideration. 
In  Brodie  v.  Howard,  Jarvis,  C.  J.,  said,  "  I  think  it  is  now 
perfectly  well  understood  that  these  and  all  similar  cases  (and 
he  was  then  referring  to  Myers  v.  WiUis,  as  well  as  the  one  he 
was  deciding,)  depend  upon  the  question  with  whom  was  the 
contract  made,  and  that  again  depends  upon  the  question  of 
principal  and  agent,''  and  if  I  can  in  this  case  show  the  con- 
nection of  principal  and  agent  between  the  defendant  and  the 
master  of  the  Glengarry,  who  undertook  to  pledge  his  credit 
with  the  plaintiff  for  the  support  of  Brown,  the  cases  cited 
from  Common  Bench  may  be  used  in  favor  of  the  plaintiff 
instead  of  against  him. 

The  Merchjant  Shipping  Acts  do  not  in  this  case  interfere 
with  the  common  law  rights  which  the  plaintiff  may  have 
against  the  defendant,  and,  mainly  upon  his  common  law 
rights,  I  think  I  can  show  he  is  entitled  to  retain  his  verdict. 

Upon  the  subject  of  agency,  Story  on  Agency,  section  126, 
makes  an  important  distinction  between  the  authority  of  a 
general  agent  and  that  of  a  special  agent.  In  the  former  case, 
he  says,  the  principal  will  be  bound  by  the  acts  of  his  agent 
within  the  scope  of  the  general  authority  conferred  on  him, 
although  he  violates  by  those  acts  his  private  instructions  and 
directions  which  are  given  to  him  by  the  principal,  limiting, 
qualifying,  suspending  or  prohibiting  the  exercise  of  such 
authority  under  particular  circumstances.  The  master  of  the 
QUngarry  was  the  general  agent  of  the  defendant  for  all  pur- 
poses within  the  scope  of  his  authority,  and  that  authority 
usually  extends  to  the  hiring  and  discharging  of  the  officers  and 
seamen  of  the  ship  in  a  home  port,  and  in  foreign  ports  he  pos- 
sesses this  incidental  authority,  as  a  necessary  discretion  to  be 
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exercised  by  him,  in  cases  where  the  law  does  not  prohibit  the 
discharge  for  the  general  welfare  of  the  voyage;  Ahhatt  on 
Shipping,  p,  2,  ch.  4,  sec.  6;  note  2,  Story,  sec.  120.  The 
principles  thus  ennunciated  by  those  authorities  are  founded 
on  common  sense,  and  reason.  A  general  authority,  says  Mr. 
Lloyd,  in  his  edition  of  Paley  on  Agency,  p.  199,  note,  arises 
from  a  general  employment  in  a  specific  capacity,  such  as 
factor,  broker,  attorney,  &c.  When  we  can  say  of  anyone  that 
he  is  A's  broker,  or  A's  factor,  or  A's  attorney,  &c.,  he  has 
then  a  general  authority  in  the  sense  in  which  it  is  used  in 
the  text,  and  A  may  give  his  broker,  &c.,  any  instructions  be 
pleases,  and  the  effect  will  be  this,  as  between  himself  and  his 
broker,  &c.,  that  any  deviation  from  these  instructions  will  ren- 
der the  latter  accountable  to  him  for  any  loss  he  may  sustain 
thereby.  But  as  regards  himself  and  third  parties  who  may 
have  dealt  with  the  broker,  &c.,  any  limitation  of  the  authority 
not  communicated  to  them  can  have  no  effect.  A  third  party 
has  a  right  to  assume,  without  notice  to  the  contrary,  that  the 
person  whom  A  employs  generally  as  his  broker,  &c ,  has  also 
an  unqualified  authority  to  act  for  his  principal  in  all  matters 
which  come  within  the  scope  of  that  employment.  It  is 
evident  that  ship  masters  are  in  the  same  category  with 
brokers,  factors  and  attorneys,  &c.,  and,  applying  the  principle, 
thus  laid  down  by  Pcdey,  to  the  plaintiff,  who  dealt  with  the 
general  agent  of  the  defendant  without  notice  of  any  limita- 
tion of  that  authority,  the  result  must  be  the  liability  of 
the  defendant,  leaving  him  to  look  to  the  master  to  account 
for  any  loss  he  has  sustained  from  the  master's  conduct.  This 
principle  is  founded  on  the  doctrine  that  where  one  of  two 
persons  must  suffer  by  the  act  of  a  third  person,  he  who  has 
held  that  person  out  as  worthy  of  trust  and  confidence,  and 
as  having  authority  in  the  matter,  shall  be  bound  by  it. 

In  Fitzherbert  v.  Mather,  I  T.  R.,  12,  Mr.  Justice  BuUer  said, 
"  It  is  the  common  question  every  day  at  GwUdhaU  when  one 
of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence 
of  a  third,  which  of  the  two  gave  credit."  The  credit,  here,  was 
given  by  the  defendant,  who  selected  his  own  master,  and  he 
must  run  the  risk  of  the  selection.  The  authority  of  the 
master  respecting  the  seamen  of  the  ship  cannot  be  questioned. 
Abbott,  at  page  135,  says  it  is  scarcely  necessary  to  remark 
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thai  the  master's  contract  with  the  mariners  employed  in  the 
navigation  of  the  ship  is  one  of  those  which  are  obligatory 
upcn  the  owners.  It  may  be  said  that  the  plaintiff  here  was 
bound  to  enquire  of  the  master  the  character  of  the  person  he 
received  into  his  house,  but  such  is  not  the  law,  and  if  he 
made  such  enquiiy  and  the  roaster  bad  told  him  he  had  signed 
the  ship  8  articles,  it  would  not  afterwards  be  x>ermitted  to  the 
defendant  to  say  he  had  signed  the  articles  improperly,  and 
that  the  master  had  no  authority  to  allow  him  to  do  so.  But 
the  plaintiff  was  not  bound  to  make  any  enquiry  after  being 
informed  by  the  master  that  he  was  a  seaman,  and  had  been 
injured  when  in  the  performance  of  his  duty  on  board  the 
vessel.  The  presumption  from  the  conduct  of  the  master  in 
the  transaction  would  naturally  lead  the  plaintiff  to  the  con^ 
dusion  that,  under  his  character  as  general  agent,  he  had  a 
right  to  pledge  the  credit  of  his  owners,  and  the  only  exceptions 
to  this  implied  authority  of  the  master  are  those  I  have  already 
referred  to.  In  such  cases,  that  is,  of  general  authority.  Story, 
at  page  153,  says  good  faith  requires  that  the  principal  should 
be  held  bound  by  the  acts  of  the  agent  within  the  scope  of  his 
general  authority,  for  he  has  held  him  out  to  the  public  as 
eompetent  to  do  the  acts  and  to  bind  him  thereby.  The 
maxim  of  natural  justice  here  applies  with  its  full  force  that 
he  who,  without  intentional  fraud,  has  enabled  any  person  to  do 
an  act  which  must  be  injurious  to  himself  or  to  another  innocent 
party,  shall  himself  suffer  the  injury,  rather  than  the  innocent 
party  who  has  placed  confidence  in  him.  The  maxim  is  founded 
in  the  soundest  ethics,  and  is  enforced  to  a  large  extent  by  a 
Court  of  Equity.  Of  course  the  maxim  fails  in  its  application 
when  the  party  dealing  with  the  agent  has  a  full  knowledge  of 
the  private  instructions  of  the  agent,  or  that  he  has  exceeded  his 
authority,  and,  on  p.  156  he  says,  "So  the  acts  of  the  ship  master 
as  a  general  agent  within  the  scope  of  his  authority,  were  for  the 
like  reason  deemed  binding  on  his  employers,  although  he  had 
disobeyed  his  private  instructions ;  here  the  plaintiff  did  not 
know  of  any  private  instructions  the  master  may  have  received 
from  the  defendant  respecting  the  hiring  or  employment  of 
seamen  for  the  Olengarry,  or  that  he  had  exceeded  his 
authority  in  pledging  the  credit  of  his  owner  for  the  support 
and  maintenance  of  the  injured  sailor,  and  unless  one  or  other 
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of  these  cirenmstances  w&s  brought  to  the  plaintiff's  know- 
ledge, of  which  there  is  no  evidence,  the  defendant  is  liable 
for  the  act  of  the  master,  as  the  transaction,  in  my  opinion, 
comes  within  the  scope  of  his  general  authority. 

In  the  case  of  Rich  v.  Coe  et  al^  Cowper's  Reps.,  63,  Lord 
Mansfidd  said,  whoever  supplies  a  ship  with  the  necessaries 
has  a  treble  security;  1st,  the  person  of  the  master;  2nd,  the 
specific  ship ;  3rd,  the  personal  security  of  the  owners,  whether 
they  know  of  the  supply  or  not.  The  master  is  personally 
liable  in  making  the  contract.  The  owners  are  liable  in  con* 
sequence  of  the  master's  act,  because  they  choose  him,  they 
run  the  risk,  and  they  say  whom  they  will  trust  with  the 
appointment  and  office  of  master.  When  the  Olengarry 
arrived  at  the  port  of  Sydney,  it  was  late  in  the  season  of  the 
year,  and  the  master  anxious  to  get  away  for  his  port  of 
destination,  Miramichi ;  he  stated  to  Purves,  of  the  firm  of 
Archibald  Jk  Co.,  the  manner  in  which  the  injured  seaman 
came  into  his  ship,  and  the  accident  that  had  occurred  to  him; 
that  he  had  neither  medicine  nor  provisions  in  the  ship,  and, 
that  the*  boy,  as  he  called  him,  was  in  a  dying  state.  The 
provisions  were  supplied  by  Archibald  is  Co,,  and  i^e 
plaintiff  was  induced  to  take  charge  of  the  boy  after  repeated 
solicitations  by  the  master,  he  pledging  first  the  credit  of  his 
owner  for  his  support 

Was  not  the  landing  of  the  injured  seaman,  who  had 
met  with  the  accident  of  a  broken  leg  when  in  the  service  of 
the  ship,  necessary  as  much  to  enable  the  vessel  to  proceed  on 
her  voyage,  as  the  supply  of  provisions  furnished  to  her  by 
Archibald  Jk  Co.  Were  they  not  both  necessaries  for  the 
occasion,  and  was  it  not  within  the  general  authority  of  the 
master  to  provide  for  both.  I  think  it  was.  I  might  conclude 
my  observations  here,  but  there  are  other  cases  which  I  think 
have  a  strong  bearing  upon  this  question.  The  master 
admitted  that  when  he  found  the  stowaway  in  his  vessel,  he 
allowed  him  to  sign  the  ship's  articles,  and  after  that  he  per- 
formed his  duty  on  board  until  he  met  with  the  accident. 
The  jury,  by  their  verdict,  have  found  that  the  injured  sea- 
man was  the  stowaway  who  signed  the  articles  by  the  name 
of  Brown.  The  MertJianta'  Shipping  Act  of  18S4,  sec  268, 
makes  a  person  secreting  himself  and  going  to  sea  in  any  ship, 
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withoiit  sathority,  liable  to  a  penalty  of  £20.  And  I  admit  the 
master,  by  allowing  Brown  to  sign  the  ship's  articles,  would 
not  relieve  him  from  this  penalty,  but  I  think,  as  respects  any 
claim  the  owner  had  upon  Brovm  for  secreting  himself  on 
board  the  vessel,  the  master  could  waive  the  claim  in  the 
same  manner  be  can  the  forfeiture  of  wages  for  desertion, 
apon  allowing  the  deserter  to  return  to  his  duty.  In  Miller 
V.  Brant,  2  Cmnp.,  589,  where  it  was  provided  by  the  ship's 
articles  that  any  kA  the  ci^w  who  should  absent  themselves 
from  the  ship  without  leave  should  forfeit  his  wages.  After 
one  of  the  crew  had  so  absented  himself,  the  master  received 
him  back  and  allowed  him  to  work  like  the  others.  The  forfeit^ 
are  was  held  waived,  and  the  wages  recoverable.  Lord  Ellen^ 
borough  said  the  defendant,  the  master,  might  have  refused  to 
receive  the  plaintiff  again  on  board,  or,  insisting  on  the 
forfeiture,  might  have  entered  into  a  fresh  agreement  with 
liim,  but,  by  permitting^  him  to  return  and  to  work  in  the 
discharge  of  the  cargo,  he  must  be  taken  to  have  pardoned 
the  offences  which  had  been  committed,  and  he  could  not,  after- 
wardsy  revert  to  the  forfeiture.  Here,  I  say,  in  the  same 
manner,  from  the  general  authority  the  master  has,  in  respect 
to  the  hiring  and  employment  of  seanven,  the  offence  by 
Brown,  cft  secreting  himself  in  the  vessel  before  sailing  from 
Liverpool,  wa9  pardoned  when  he  signed  the  ship's  articles  at 
the  request  of  the  master,  and  I  do  not  think  we  have  any- 
thing to  do  with  the  motive  that  influenced  the  master  in  that 
respect  In  Train  r.  Bennett,  3  Car.  &  P.,  8,  which  was  an 
action  against  the  otrner.  Lord  Tenterden  decided  in  the  same 
manner  as  Lord  EUenborou^  in  Miller  v.  Brant,  that  for- 
feiture was  waived  by  alk^wing  the  seaman  to  return  to 
continue  his  work.  See  also  upon  this  point  1  Peters  Adnv,, 
139 ;  The  Test,  8  Hagg.,  307,  315. 

These  cases  show  how  completely  the  owners  are  at  the 
mercy  of  the  master  in  all  his  acts  connected  with  the  manage- 
ment of  the  ship,  he  is  their  choice,  and,  as  I  have  already 
shown,  they  must  run  the  risk  in  cases  of  this  kind.  If  this 
had  been  an  action  for  wages,  work  and  services  having  been 
performed  by  the  stowaway,  I  am  not  clear  that  the  actioa 
could  not  be  supported.  In  an  application  by  a  woman  for 
wages  for  services  performed  on  board  a  ship ;  after  the  per- 
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formance  of  tbe  service,  payment  was  resisted  on  the  groand 
of  the  sex  of  the  applicant  The  learned  Judge  who  pre^ 
sided,  said  that  the  material  point  for  the  Court  to  look  at> 
was  the  work  done,  for,  supposing  an  informality  in  the  mode 
of  hiring,  still,  if  the  work  had  been  done,  and  properly  done> 
it  entitled  the  performer  to  remuneration  for  such  services^ 
1  Hogg.,  A  dm.  Rep,,  187.  Here  the  stowaway  performed  his 
work  as  a  seaman  from  the  time  he  signed  the  articles  until 
his  leg  was  broken  by  a  fall  from  the  mast,  when  in  th^ 
performance  of  his  duty  as  a  seaman,  and,  according  to  the 
authority  I  have  just  refen*ed  to,  admitting  there  was  aa 
informality  in  the  mode  of  hiring,  still  he  would  be  entitled 
to  remuneration  for  his  services.  Although  this  is  not  aa 
action  for  wages,  it  has  some  analogy  to  it,  and  the  following 
case  will  show  that  wages  may  be  recovered  for  the  service? 
of  a  stowaway : — Where  the  plaintiff's  apprentice  deserted 
from  the  plaintiff's  ship,  and  went  on  board  the  defendant's 
ship,  and  secreted  himself  until  the  defendant's  ship  sailed, 
when  he  discovered  himself  to  the  defendant,  who  carried  him 
to  Halifax  from  St  John,  to  which  place  he  worked  his  pas- 
sage, receiving  his  food ;  and  during  the  passage  to  Halifasc 
the  plaintiff's  and  defendant's  ship  were  within  hail,  but 
defendant  did  not  make  known  to  plaintiff  that  he  had  the 
apprentice  on  board ;  and,  on  the  arrival  of  the  defendant's 
ship  at  Halifax,  the  spprentice  wished  to  leave  her,  but 
defendant  persuaded  him  to  remain,  promising  him  either 
wages,  or  clothes,  or  pocket  money,  under  which  persuasion 
the  apprentice  sailed  with  him  to  England,  and  did  duty  as 
one  of  the  crew,  but  received  no  wages,  or  clothes,  or  pocket 
money, — Held,  that  the  .plaintiff  was  entitled  to  waive  the 
tort  and  bring  assumpsit  against  defendant  for  the  work  and 
labor  of  the  apprentice,  and  to  recover  a  reasonable  compensa- 
tion for  his  services  from  Halifax  to  England.  Foster  v. 
Stewart,  3  M.  &  S.,  191.  If  in  that  case  the  master  of  the 
apprentice  could  recover  wages,  it  appears  to  me  the  stowaway, 
if  not  an  apprentice,  could  have  recovered  wages  in  his  own 
name  for  service^  performed  on  board  the  vessel,  and  for  which 
the  owner  would  have  been  liable,  because  the  services  were 
perf  omned  at  the  request  of  his  general  agent,  the  master ;  and 
if  the  owner  was  liable  in  that  case,  then,  if  the  stowaway  had 
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« 

not  met  wiih  the  accident  of  the  broken  leg,  And  had  arrived 
at  the  ship's  port  of  destination,  he  could  have  recovered 
against  the  owner  compensation  for  hLs  services,  although  he 
had  not  signed  the  ship's  articles,  but  having  signed  them  he 
was  a  seaman  of  the  Glengarry  for  all  purposes,  and  liable  in 
the  same  manner  as  the  other  seamen  of  the  ship  to  punish- 
ment for  improper  conduct  by  forfeiture  of  wages  or  other- 
wue,  whether  large  or  small,  (the  amount  not  affecting  the 
principle)  and  consequently  .entitled  to  the  advantages  con- 
ferred upon  him  as  such  seamen,  in  case  of  accident,  under  the 
Merchants  Shipping  Act.  If  I  am  correct  in  this  view  of  the 
case,  then  the  plaintiff  has  a  right  to  retain  his  verdict  under 
the  28ih  Sec.  of  Chap.  75  of  the  Revieed  Statute8f  which  makes 
the  owner  liable  in  cases  of  accident  like  the  present.  But  I 
am  not  so  clear  in  my  own  mind  that  the  case  comes  within 
the  statutable  remedy ;  but  I  think  the  facts  of  this  case  are 
of  that  character  which  prove  the  connection  between  the 
defendant  and  his  master,  so  as  to  establish  such  a  general 
agency  between  them  as  to  make  the  defendant  liable  to  the 
plaintiff  for  services  rendered  to  Brown  at  the  request  of  the 
master  of  his  vessel 

If  the  equities  of  this  case  should  influence  the  Court, 
they  are  all  with  the  plaintiff,  who  for  some  time  refused  to 
receive  the  unfortunate  boy,  and  only  after  repeated  solicita- 
tioDs  on  the  part  of  the  master,  when  he  could  find  no  other 
person  to  receive  him,  was  induced  to  take  him  in,  at  great 
saciifices  and  much  inconvenience  to  himself  and  his  family, 
the  master  pledging  the  credit  of  his  owner  for  his  support 
and  maintenance.  I  can  with  difficulty  understand  why  the 
defendant  paid  the  medical  gentleman  for  his  attendance  upon 
the  injured  seaman,  and  refused  to  pay  the  plaintiff's  claim. 
Neither  do  I  think  the  defendant  acted  with  that  fairness  in 
the  transaction  we  might  expect  from  a  ship  owner  in  his 
situation,  in  not  disclaiming  his  liability  in  the  first  instance, 
when  PuTves  communicated  to  him  the  state  of  the  seaman, 
and  drew  upon  him  for  the  supplies  furnished  the  master. 
He  paid  the  order  for  the  supplies,  but  failed  to  answer  the 
letter  of  Purvee*  Admitting  the  master  in  this  case  acted 
unwisely  in  allowing  Brown  to  sign  the  ship's  articles,  and 
perform  his  duty  afterwards  in  the  ship,  and  then  after  the 
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accident  landing  him  in  Sydney,  and  pledging  the  credit  of 
his  owner  for  his  support,  he  only  places  the  defendant  in  the 
position  of  one  of  two  innocent  persons,  who,  without  inten* 
tional  fraud,  has  enabled  the  master  to  do  an  act  which  is 
injurious  to  the  plaintiff,  another  innocent  person,  conse- 
quently he,  the  defendant,  should  be  the  sufferer. 

I  therefore  think  the  rule  for  a  new  trial  in  this  case 
should  be  discharged  with  costs. 

WiLKiNS,  J. — ^This  is  a  case  of  some  difficulty,  and  rather 
trying  to  the  judges  who  are  required  to  decide  it.  On  the 
one  hand  they  find,  looking  to  the  plaintiff,  a  most  meritorious 
cause  of  action  against  somebody,  for  services  humanely  ren« 
dered  to  a  homeless  stranger,  loathsome  from  disease.  On  the 
other,  looking  to  the  defendant,  from  whom  he  seeks  compen-^ 
sation,  which  thQ,  jury  have  awarded  against  him,  it,  at  the 
firalT  blush,  would  appear  to  be  difficult  to  find  in  the  evidence, 
viewed  in  the  light  of  the  law,  adequate  ground  to  support  the 
verdict.  At  a  particular  stage  of  the  examination  of  Jfr. 
Purves,  and,  after  he  had  been  allowed  to  state,  without  objec- 
tion, as  appears  by  the  report,  important  circumstances,  as 
derived  by  him  from  the  captain  of  the  ship,  who  was  not 
examined  at  the  trial,  and  without  any  motion,  then  or  after^ 
wards  made  by  the  defendant's  counsel  to  have  that  hearsay 
testimony  struck  out  of  the  minutes,  Mr,  McKeagney,  then^ 
for  the  first  time,  objected  to  the  evidence  in  question. 
According  to  the  report,  then,  in  strictness,  perhaps,  we  should 
be  obliged  to  regard  these  circumstances,  detailed  before  the 
objection,  as  evidence  in  the  cause.  If  we  do  so,  the  case  will 
present  itself  in  a  somewhat  more  favorable  aspect  for  the 
plaintiff  than  that  which  it  wears  if  we  are  governed  by  the 
minutes,  dismissing  these  circumstances  from  consideration. 

In  the  former  case,  it  Would  appear  that  the  individual 
Stems,  (brought  from  the  ship  by  the  captain  of  the  Olen- 
garry,  a  Nova  Scotian  brig,  that,  on  a  voyage  from  CrrecU 
Bntain  to  Miramichi,  put  in  to  Sydney  Bar)  prostrated  by 
disease,  had  been  a  stowaway  on  board  the  brig,  who  shewed 
himself,  for  the  first  time,  when  the  ship  had  been  some  time 
on  her  voyage,  at  a  time  when  she  had  her  complement  of  a 
crew ;  that  he  had  been  put  by  the  captain  on  the  articles  (by 
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some  name  or  other,  not  his  name  of  Sterns,  as  the  articles 
show)  at  nominal,  to  prevent  his  claiming  substantial,  wages, 
and  set  to  duty,  and  that,  whilst  in  the  discharge  of  it,  he  had 
fallen  from  the  mast,  broken  his  leg,  and  received  an  injury 
which  resulted  in  the  severe  and  utterly  incapacitating  disease 
from  which  he  was  suffering  when  he  was  brought  to  the 
plaintiff's ;  that  on  board  the  ship,  then,  there  was  neither 
medicine  nor  provisions  suitable  for  such  a  patient,  who,  obvi- 
ously, therefore,  under  the  circumstances,  could  not  be  kept 
on  board  without  prejudice  to  the  interests  of  the  owners,  nor, 
perhaps,  without  endangering  the  health  of  the  rest  of  the 
crew.  It  would  appear  that  when  Stems  was  so  brought  to 
plaintiff's,  the  defendant  was  at  New  Glasgow.  No  communi- 
cation was,  at  the  time,  held  with  him,  but  it  appeared  there 
was  no  telegraph  office  then  at  the  Bar,  or  nearer  than  at 
Sydney.  The  ship,  shortly  after,  left  and  proceeded  on  her 
voyage. 

If  we  are  to  reject  the  whole  hearsay  testimony,  so 
derived  from  the  captain,  our  evidence  respecting  all  the  ante- 
cedents of  Ste^^ns,  or  connected  with  him  up  to  the  time  of 
his  being  brought  to  plaintiff's,  will  be  substantially  as  fol- 
lows :  Sted,  the  second  mate,  says  ** Sterns"  known  on  board 
by  that  name,  a  stowaway,  one  of  two  stowaways,  appeared 
when  the  brig  had  been  twelve  hours  at  sea.  The  brig  had 
her  full  complement  without  him.  Witness  says,  "as  w^e 
could  not  set  him  on  shore  he  went  to  work  and  was  in  my 
watch."  His  name  (as  Sterns)  is  not  in  the  articles.  The 
vessel  came  into  Sydney  short  of  provisions.  After  stating 
that  the  captain  said  *'  he  did  not  know  what  to  do  with  the 
boy,"  Steel  adds,  "  this  was  after  he  was  injured."  He  further 
says,  on  cross-examination,  "  the  *  George  Brown '  in  the  arti- 
cles, may  have  been  one  of  the  stowaways,  and  the  boy 
injured  went  by  the  name  of  '  Sterns '  on  board."  Again,  "  I 
do  not  know  that  *  Sterns '  signed  the  ai-ticles  by  the  name  of 
*  Brown,'  I  never  heard  of  the  name  of  'Brovm*  on  board 
the  vessel." 

Continuing,  on  the  last  mentioned  hypothesis,  to  reject  the 
whole  hearsay  evidence  referred  to,  we  have,  from  the  plain- 
tiff's wife,  from  Purves,  and  from  Jeans,  the  following  addi- 
tional facts,  viz. :  Mary  Walsh  says,  "  the  person  that  brought 


98  WALSH  V.  Mcdonald. 

the  man  to  my  house  called  himself  '  the  captain/  (and  it  is 
certain  aliunde  that  he  was  such,)  and  said,  the  owner,  Mc* 
Donald,  would  pay  me  for  him."  This,  as  connected  with  the 
res  geatcBy  viz,,  the  bringing  the  man  to  the  house,  I  consider  to 
be  evidence,  though  not,  of  course,  evidence  sufficient  per  ae 
to  make  the  defendant  liable.  Pui^ves  tells  us  "  the  sick  man 
belonged  to  the  Glengarry,  captain  McNeUl."  The  defend- 
ant's ownership  of  that  vessel  is  established  by  hb  acceptance 
of  Pui^'es*  order  for  supplies  furnished  to  her.  Purves  fur- 
ther says,  "  the  captain  and  the  doctor  (Jeans)  brought  the 
boy  on  shore  from  the  vessel,  and  took  him  to  plaintiff's 
house."  Again,  "  I  went  with  the  captain  and  doctor  to 
plaintiff's,  when  the  captain  told  Mrs.  Walsh  she  must  keep 
the  boy."  Again,  he  says,  **  the  captain  authorized  me  to  say 
to  plaintiff,  that  the  defendant  would  pay  the  claim  for 
attendance  on  the  boy,"  (an  authority  which,  of  course,  would 
not  be  valid  unless  the  captain  had  a  legal  right  to  confer  it.) 
Jeans  says  "  the  captain  applied  to  me,  a  medical  man,  and  I, 
being  unwell,  sent  my  son  with  him  on  board  the  vessel,  and 
my  son  treated  him  (Stems)  for  some  weeks  before  I  saw  him 
at  plaintifis."  Again  the  doctor  says,  *'  I  had  a  charge  for  my 
attendance  (on  Stems)  against  the  owner,  the  present  defend- 
ant, which  was  paid  through  my  attorney." 

Now,  let  us  see  what  the  substance  and  amount  of  this  tes- 
timony (considered  apart  from  all  statements  appearing  on  the 
minutes  to  have  been  made  by  the  absent  captain,  other  than 
as  accompanying  the  delivery  of  the  sick  boy  to  the  plaintifi) 
is.    It  may  be  stated  thus : — 

After  the  defendant's  brig,  with  a  full  crew,  bound  from 
Liverpool,  G,  B.  to  Miramichi  in  New  Brunswick,  had  been 
some  hours  at  sea,  a  stowaway,  known  on  board  by  the  name 
of  Stems,  appeared  on  deck.  As  he  could  not  be  put  on 
shore,  he  went  to  work  as  a  seaman,  and  was  in  the  watch 
with  the  second  mate ;  all  this,  by  necessary  inference,  with 
the  sanction  of  the  captain.  He  was  injured  by  falling  from 
the  yard  when  in  the  service  of  the  ship.  (This  is  substan- 
tially stated  by  Steel,  by  necessary  inference  from  his  words. 
He  says,  "  the  captain  said  he  did  not  know  what  to  do  with 
the  boy.  This  was  after  he  was  injured."  Now,  &s  the  only 
injury  previously  mentioned  was  an  injury  sustained  by  him 
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on  board,  when-  in  the  discharge  of  his  duty,  it  must  have 
been  that  injury  to  which  Sted  referred.)  Eventually  the  ves- 
sel, short  of  provisions,  puts  into  Sydmey  Bar,  When  there, 
tbe  captain  employs  a  medical  man  to  attend  Sterna,  on  board, 
which  medical  attendance,  the  defendant,  the  owner,  recog- 
nizes as  performed  by  his  captain's  order  for  his  seaman,  by 
paying  for  that  attendance.  The  captain,  accompanied  by  that 
medical  man,  brings  StemSy  in  a  loathsome  state,  from  the 
brig,  which  is  without  suitable  provisions,  to  the  plaintiff's 
bouse,  telling  his  wife  that  the  defendant  would  pay  her 
charge.  The  captain  afterwards  authorized  a  witness,  who 
testified  to  the  fact,  to  inform  the  plaintifi  that  the  defendant 
would  pay  his  claim.  The  articles  show  "  Oeorge  Brown  "  and 
'^  Jamta McKenzie**  entered,  the  first  on  the  16th  Augvst  and 
the  second  on  the  10th  September,  each  at  one  shilling  wages. 

In  connection  with  this,  it  must  be  noticed,  that  whilst  the 
second  mate  proves  that  McKenzie  was  shipped  at  Liverpool, 
and  Stems*  first  appearance  was  after  the  brig  had  sailed  from 
that  port,  "  George  Brown,**  whatever  person  he  represents, 
was  entered,  or  would  seem  to  be  entered,  in  the  articles, 
nearly  a  month  before  McKenzie,  It  is  also  remarkable  that, 
although  the  second  mate  proves  McKenzie  to  have  been 
shipped  as  one  of  the  crew,  nominal  wages  are  entered  oppo- 
site to  his  name,  as  well  as  to  that  of  Brown,  The  articles 
do  not  show  Sterns*  name,  and,  if  we  exclude  the  hearsay  evi- 
dence referred  to,  it  would  be  a  mere  conjecture  without  any 
foundation,  in  the  evidence,  that ''  Oeorge  Brown  **  represented 
Sterna. 

The  learned  Judge  who  tried  the  cause,  and  who,  neces- 
sarily, for  the  reason  last  mentioned,  must  have  adopted  the 
heresay  evidence,  told  the  jury  "  that  if  they  thought  George 
Brovm  and  Stems  were  one  and  the  same  person,  they  should 
find  for  the  plaintiff."  One  of  the  grounds  stated  in  the  rule 
is  misdirection,  and  if  the  whole  hearsay  evidence,  from  a  por- 
tion of  which,  alone,  we  have  any  ground  to  infer  that  the  cap- 
tain entered  Stems  by  any  name  at  all  on  the  articles,  must 
be  dismissed  from  consideration,  then  there  was  misdirection 
in  form.  There  was  more,  however,  in  substance,  if  the  main 
ground  on  which  defendant  could  be  held  liable,  namely,  as  an 
owner,  for  care,  food  and  attendance  given  to  his  seaman,  when 
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suffering  from  an  injury  occasioned  when  he  was  in  discharge 
of  his  duty,  was  properly  put  to  the  jury,  and  I  certainly  think 
it  was.  If,  and  this  is  the  point  on  which  the  whole  question 
hinges,  the  captain,  the  owner's  servant  and  agent,  even  though 
he  had  his  compUment  of  crew,  and  even  without  his  causing 
the  name  of  Stems  to  be  entered  on  the  articles  in  good  faith, 
adopted,  used  and  recognized  the  services  of  that  person,  in 
the  capacity  of  a  seaman,  on  board  the  owner's  ship,  that  per- 
son, in  my  opinion,  was  made,  and  became  the  owner's  ser- 
vant and  seaman,  and  all  the  legal  incidents  to  that  character 
and  relation  followed.  He  came  on  board  of  his  own  wrong,  and, 
when  he  showed  himself  on  board,  on  the  sea,  the  master  was 
under  no  obligation  towards  him,  except  a  moral  obligation  to 
treat  him  with  humanity.  By  appearing  on  boai-d  as  a  stowaway 
Sterna  became  subject  to  discipline,  and  also  to  a  penalty. 
The  master  could  not  have  compelled  his  services  as  a  mariner. 
If,  however,  with  a  view  to  his  owner's  interest,  and  as  some 
compensation  to  the  owner  for  board  necessarily  furnished,  he 
accepted  those  services.  Stems,  thereby,  became  bound  to  the 
duties,  and  acquired  the  privileges  of  a  seaman,  even  though 
the  master  may  not  have  entered  his  name  on  the  articles. 
It  was  not  necessary  for  Stems  to  inquire  how  far  it  might 
be  expedient  or  necessary  for  the  master,  under  the  cir- 
cumstances, so  to  accept  his  services.  It  was  enough  for  him 
to  know  that  they  were  so  accepted. 

If  the  verdict  be  sustained,  the  result  will  exhibit  Stems  as  a 
burden  on  the  owner ;  but  contingencies  might  have  happened, 
for  instance,  the  prostration  by  illness  of  even  one  of  the 
regular  crew,  in  which  case  the  substituted  services  of  this 
man  might  have  been  the  means  of  saving  the  owner's  ship. 

For  these  reasons,  which  proceed  on  grounds  that  render 
unnecessary  a  decision  on  the  ground  taken  **  of  the  admis- 
sion of  improper  testimony,"  I  am  of  opinion  that  the  rule 
should  be  discharged. 


V-  i 
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INGLIS  V.   ALLEN. 

Piiizmrr  Mid  a  man  to  defendant  for  the  lum  of  $140,  In  part  pajment  of  which  he 
tceepCed  aa  order,  drawn  hgr  defendant  on  Albert  Oraves,  for  $80.  To  an  action  by  plaintiff 
on  tte  evfginal  cante  of  action,  defendant  pleaded,  among  other  pleas,  '<  non-presentment  for 
pajment,  no  notke  of  dishonor,  and  effects  In  the  hands  of  Graves,  to  the  amount  of  the  bill, 
•t  the  time  ft  h<»rame  doe.**  The  issues  thus  raised  were  not  put  to  the  jury,  their  attention 
being  dtreeted  to  iMues  on  the  ooont  for  the  original  cause  of  action,  and  to  conflicting  state- 
nents  of  the  parties  as  to  the  terms  or  conditions  on  which  the  order  was  received  by  plaintiff. 
The  evidenee  of  phdntUf,  for  whom  the  Juiy  found,  was :  *'  The  order  was  not  taken  as  a  pay- 
aumt.  I  Mid  Fd  take  it,  and  try  and  get  it ;  if  so,  well  and  good ;  if  not,  I  must  have  my 
Boocy.'' 

Held,  that  the  effect  of  this  evidence  being  to  vary  the  note,  and  control  its  legal  opera- 
tioa,  ft  was  improperly  received,  and  that  the  rule  for  a  new  trial  should,  therefore,  be  made 
afaeotute. 

Per  WokKxara,  J.,  dinentitiUe.—\t  having  been  found  by  the  Jury  that  plaintiff  dtd  not 
aeeepi  the  <»decoo  Oraves  in  payment  of  his  demand,  his  remedy  on  the  contract  was  not  sua- 
P«oded  or  aflactad  by  his  taking  the  bill. 

DoDD,  J.,  now,  (December  3rd,  1867,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  for  a  mare  sold  and  delivered  by 
the  plaintiff  to  defendant  for  the  sum  of  3140.  The  writ 
also  contained  the  usual  money  counts,  and  an  account  stated 
and  settled.  There  was  also  an  added  count  upon  a  bill  of 
exchange  drawn  by  the  defendant  upon  Albert  Oraves  ior 
$80,  payable  to  the  plaintiff,  and  at  the  commencement  of  the 
action  overdue  and  unpaid,  that  the  bill  was  presented  for 
payment  and  dishonored,  whereof  defendant  had  notice. 

The  defendant  pleaded,  first,  payment.  Second,  that  the 
plaintiff  sold  defendant  a  mare  for  the  price  of  $140,  and,  in 
part  payment  thereof,  accepted  and  took  an  order  on  Albert 
Graves,  for  the  sum  of  $80,  parcel  of  the  said  purchase  money, 
&c  The  third  plea  alleges,  as  to  the  sum  of  $80,  parcel,  &c., 
after  the  accruing  of  the  causes  of  action,  &c.,  on  the  9th  day 
of  Ftbruary,  1865,  defendant  made  an  order  in  writing,  and 
directed  it  to  one  AlbeH  Oraves,  and  thereby  required  him  to 
pay  to  the  order  of  the  plaintiff  $80,  for  value  received,  eighty 
days  after  the  date  thereof,  and  that  the  said  Albert  Oraves 
accepted  the  said  order  and  then  delivered  the  same  so 
accepted  to  plaintiff,  and  that  the  plaintiff  then  received  and 
took  the  said  order  for  and  on  account  of  the  said  sum  of  $80, 
parcel,  jsc.  The  two  next  pleas  are  to  the  added  count  on  the 
bill  of  exchange ;  the  one  denying  that  the  bill  was  presented 
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for  payments  as  alleged,  and  the  other  that  defendant  had  no 
notice  of  the  dishonor  as  alleged.  The  last  plea  alleges  that 
when  the  bill  became  due  and  payable,  Graves  had  effects  in 
his  hands  of  the  defendant's  to  the  amount  of  the  bill.  There 
was  no  replication  to  any  of  these  several  pleas,  consequently 
the  plaintiff  has  taken  issue  upon  all  of  them.  The  jury  having^ 
found  a  verdict  for  the  plaintiff,  a  rule  was  taken  out  under 
the  statute  to  set  it  aside.  The  evidence  as  to  the  issue  raised 
by  the  third  plea  is,  that  the  defendant  asked  plaintiff  if  he 
would  take  an  order  on  Graves,  at  Lvmeifiburg,  for  the  price  of 
the  mare,  £35.  That  plaintiff  asked  Graves,  by  telegram,  if  he 
would  accept  defendant's  order  for  that  amount,  and  received 
an  answer  saying  he  would  do  so  for  £25,  but  the  order  waa 
drawn  only  for  £20.  Upon  this  evidence  the  counsel  of 
defendant  contended  there  was  such  an  acceptance  as  bound 
the  parties,  and  that  plaintiff  should  look  to  the  acceptor 
instead  of  the  drawer  of  the  order.  It  is  somewhat  strange 
that  the  case  of  Powell  v.  Jones,  1  Esp.,  17,  cited  by  JUr. 
Johnston  in  support  of  his  position,  is  rather  against  him  than 
otherwise,  although  I  think  it  does  not  materially  affect  the 
question.  The  Court,  in  that  case,  held  that  it  was  not  a 
sufficient  acceptance  of  a  bill  of  exchange  when  offered 
for  acceptance,  having  the  day  previous  been  left  at  the 
defendant's,  upon  returning  it,  to  say,  '*  there  is  your  bill ; 
it  is  all  right'* 

Chitty  on  Bills,  was  also  referred  to  by  Mr.  Johnston,  at 
page  170.  He  says,  since  the  Act  1  Jkk,  Geo,  4,  c.  78,  the 
acceptance  of  an  inland  bill  made  after  the  1st  August,  1821, 
must  be  in  writing  on  the  bill  itself.  The  very  term  accept- 
ance seems  to  suppose  a  pre-existing  bill,  and,  independently 
of  the  act  alluded  to,  it  seems  to  be  the  better  opinion  that  an 
acceptance  or  a  promise  to  accept  a  non-existing  bill  cannot 
be  available  as  an  acceptance  in  the  hands  of  the  drawer. 
Upon  this  issue,  I  may  pass  without  giving  any  opinion,  as  it 
would  not  affect  my  view  in  favour  of  the  right  of  the  defend- 
ant to  a  new  trial,  and  particularly  as  the  same  issue  is  not 
likely  to  arise  again,  as  our  Legislature  have  adopted  the 
1  Jk  S,  Geo.  4t  already  referred  to,  making  it  necessary  for  the 
acceptance  of  a  bill  of  exchange,  whether  inland  or  foreign^ 
to  be  in  writing  on  such  bill. 
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I  think,  apon  the  second  issue,  all  the  defendant  had  to  do 
was  to  prove  tliat  a  bill  of  exchange  was  given  by  him  to  the 
phdntiff  for  $80,  and  then  the  onus  was  upon  plaintiff  to  prove 
that  the  bill  had  been  presented  in  due  time  and  refused,  and 
that  notice  of  such  refusal,  and  notice  of  non-payment  had  been 
given  to  the  defendant,  before  he  could  recover  the  price  of 
the  mare  upon  the  original  bargain  and  sale.  The  giving  of  a 
negotiable  security,  on  account  of  a  simple  contract  debt, 
operates  as  a  conditional  pa3'ment,  viz.,  a  payment  if  the 
security  is  paid  when  due,  and  it  suspends  the  right  of  action 
in  the  meantime,  and  is  a  good  defence ;  Kearslake  v.  Morgan, 
*T.R.,  513;  James  v.  WilliaTna,  13  M.  &  W.,  828.  And  a 
negotiable  instrument  may  also  be  taken  in  satisfaction  and 
discharge  of  a  debt,  and  given  in  evidence  under  a  plea  of 
accord  and  satisfaction.  The  bill,  on  the  face  of  it,  is  a  negoti- 
able instrument,  without  condition  or  limitation,  and  could 
only  be  treated  as  such,  and  subject  to  all  the  consequences 
that  attach  to  such  instruments  when  presented  for  acceptance 
and  refused,  and  evidence  to  contradict  or  vary  the  instrument, 
showing  it  was  not  so  to  be  taken,  should  not  have  been 
received  at  the  trial.  Not  only  was  such  evidence  admitted  to 
contradict  the  bill  on  the  trial,  but  the  learned  Judge,  who 
tried  the  cause,  submitted  the  question  to  the  jury  for  their 
decision,  whether  it  was  taken  as  a  bill,  subject  to  all  the  legal 
responsibilities  that  attach  to  a  negotiable  instrument,  or 
otherwise.  This,  with  all  respect  for  that  learned  Judge's- 
opinion,  I  think  was  error  in  so  submitting  it  to  the  jury. 
The  cases  are  numerous  to  prove  that  evidence  cannot  be 
received  to  alter,  change  or  vary  the  character  of  a  written 
instrument,  and  I  will  content  myself  by  referring  to  one  or 
two  that  appear  to  me  particularly  applicable  to  this  case. 

When  a  promissory  note  is  expressed  to  be  made  payable 
on  demand,  parol  evidence  of  a  contemporary  agreement,  that 
it  should  not  be  paid  until  a  given  event  happened,  is  inad- 
tmssable,  Mosdy  v.  Hanfordy  10  6  &  C,  729,  and  the  same 
where  a  note  is  payable  on  a  day  certain,  parol  evidence  is  inad- 
miftvible  to  show  it  was  to  be  paid  on  a  contingency.  These 
two  cases  are  in  point.  Here  parol  evidence  was  admitted  to 
Bhow  the  bill  was  taken  not  as  a  bill,  but  as  a  piece  of  waste 
paper,  unless  paid  at  the  time  mentioned  on  the  face  of  it ; 
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without  the  plaintiff  being  responsible  for  any  of  the  conse- 
quences resulting  from  not  presenting  it  in  due  time,  or  giving 
notice  of  non-acceptance  or  non-payment.  The  next  case  I 
will  refer  to  has  many  circumstances  in  common  with  that 
under  consideration.  It  was  an  action  on  a  promissory  note  for 
£1000,  made  by  Sir  Robert  Salisbury,  in  the  usual  form,  dated 
3rd  April,  1813,  payable  twelve  months  after  date,  to  defend- 
ant or  order,  and  indorjjed  by  defendant  to  plaintiff.  At  the 
trial  before  Oibba,  C,  /.,  the  defence  to  the  action  was  want 
of  notice  of  dishonor,  whereupon  the  plaintiff  tendered,  as  a 
waiver  of  such  notice  by  the  defendant,  evidence  of  his  admis- 
sion that  he  knew  and  expected  that  the  payment  of  the  note 
was  not  to  be  enforced,  until  after  the  esta.tes  of  Sir  K.  SuHs- 
bury  were  sold,  and  only  in  the  event  of  the  proceeds  of  such 
estates  not  being  sufficiently  productive,  and  that,  whatever 
might  be  the  course  of  law,  such  was  the  understanding  when 
the  note  was  given ;  and  that  the  defendant  only  gave  the  note 
as  a  further  and  collateral  security,  and  for  the  express  pur- 
pose of  allowing  time  for  the  sale  of  the  estates.*  This  evidence 
was  rejected  by  Oibbs,  C  .Z.,  who,  consequently,  directed  a  non- 
suit. A  rule  nisi  was  obtained  to  set  aside  the  non-suit,  when, 
after  argument,  it  was  discharged.  Dallas,  Justice,  observed 
that  it  was  said  that,  at  the  time  the  note  was  made  and 
endorsed,  it  was  mutually  understood  that  payment  should 
not  be  enforced  until  Sir  Robert  Salisbury's  effects  were 
brought  to  sale,  and  that  the  plaintiff  entered  into  this  con- 
tract with  the  defendant  with  a  full  knowledge  of  these  cir- 
cumstances. One  thing  is  to  be  observed,  if  such  were  meant 
to  be  the  understanding,  it  ought  to  have  been  expressed  on 
the  instrument;  but  it  is  not  expressed,  and  taking  the  instru- 
ment as  it  stands,  it  is  a  common  promissory  note,  and  requires 
that  notice  of  dishonor  should  bo  given  to  the  defendant  in 
order  to  give  the  plaintiffs  a  right  to  recover  against  him.  But 
it  is  said  notice  was  dispensed  with  by  the  undertaking  which 
existed  between  the  parties :  to  which  the  answer  is,  that  if 
the  parties  mean  to  varv  the  legal  operation  of  an  instrument, 
they  ought  to  express  such  variance,  and  if  they  do  not 
express  it  the  legal  operation  of  the  instrument  remains.  The 
effect  of  the  evidence  tendered  would  be  to  vary  the  note  in 
question,  and  to  control  its  legal  operation,  and  such  evidence, 
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I  think,  is  inadmissable.    Burroughs,  J.,  said  it  would  be  of 
the  most  dangerous  impoi't  if  evidence  of  this  sort  might  be 
let  in  to  cut  down  written  instruments.    Parke,  J.,  concurring 
with  the  other  Judges,  the  rule,  as  I  have  said,  was  discharged. 
Free  et  al.  v.  Hawkins,  8  Taunt.,  92.     This  case,  to  my  mind, 
is  conclusive,  and  it  is  not  necessary  thai  I  should  refer  to 
others,  although  they  are  in  the  books.     The  counsel  for  the 
plaintiff,  at  the  argument,  contended  that  the  notice  of  non- 
payment had  been  waived  by  the  defendant  undertaking  to 
pay  the  debt  after  he  was  aware  that  Graves  had  refused  to 
pay  his  order.     But  the  plaintiff  could  not  take  advantage  of 
the  waiver  under  the  present  pleading,  admitting  such 'to  be 
the  fact,  for  he  should  have  replied  the  waiver  to  the  defend- 
ants plea  of  want  of  notice,  before  he  could  have  given  evidence 
of  it    Since  my  anival  in  Halifax,  within  the  last  few  days, 
I  find  my  opinion  in  this  case  is  at  variance  with  that  of  one 
of  my  learned  brethren,  which  has  induced  me  to  review  my 
opinion,  and  to  examine  further  into  the  point  in  difference 
between  us.  This  has  led  to  the  necessity  of  referring  to  two  or 
three  other  cases  subsequent  to  Free  v.  Hawkiins,  in  which  I 
find  that  case  is  supported.    Tn  Foster  v.  Jolly,  1  C.  M.  &  R, 
703,  which  was  an  action  on  a  note  payable  fourteen  days 
after  date,  it  was  held  that  parol  evidence  could  not  be  given 
to  shew  that  it  was  not  to  be  paid,  in  case  a  verdict  was 
obtained  in  en  action  brought  between  other  parties.    Lord 
Ahinger  said  the  maker  of  a  note  payable  on  a  day  certain, 
cannot  be  allowed  to  say  "  I  only  meant  to  pay  you  upon  a  con- 
tingency ;"  that  is  at  variance  with  his  own  written  contract. 
The  case,  he  said,  must  be  governed  by  that  of  Rawson  v. 
Wallace,  1  Starkie,  361.    Parke,  B,,  said,  the  general  rule  is 
that  the  maker  is  at  liberty  to  contradict  the  value  as  between 
himself  and  the  party  to  whom  he  gave  the  note,  but  be  is 
not  at  liberty  to  contradict  the  express  contract  to  pay  at  a 
specified  time.    In  the  case  of  Rawson  v.  WaUace,  referred  to 
by  Lord  Ahinger,  it  was  held  that  the  assignees,  under  a  com- 
mission of  bankruptcy,  may  maintain  an  action  on  a  promis- 
sory, note  given  as  a  collateral  security  for  goods  sold  and 
delivered  by  them  to  one  of  the  bankrupts,  and   that  the 
defendants,  undertaking  by  such  note  to  pay  on  demand,  could 
not  adduce  evidence  to  show  a  liability  on  a  contingency  only. 
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Lord  EUenborcmgh  said  he  was  ready  to  admit  any  evidence 
for  the  purpose  of  showing  that  the  consideration  of  the 
note  was  illegal,  but  could  not  receive  parol  evidence  incon- 
sistent with  the  terms  of  the  note.  By  the  instrument  the 
defendants  undertook  to  pay  the  amount  of  the  note  on 
demand,  and  they  cannot  adduce  evidence  to  show  that  it  was 
not  to  be  paid  but  upon  a  contingency.  These  cases  appear  to 
me  to  decide  the  question  before  us.  Here  a  bill  is  given  to 
the  plaintiff,  payable  to  his  order  eighty  days  after  date,  and 
as  a  waiver  of  the  notice  of  dishonour,  he  contends  that,  by  a 
parol  agreement  between  himself  and  the  defendant,  the  bill 
was  taken  upon  the  contingency  of  its  being  paid  when  due, 
the  contingency,  in  fact,  that  is  attached  to  all  bills  of  exchange; 
but  he  goes  further,  and  says  the  bill  was  not  to  be  taken 
as  a  payment,  but  that  he  took  it,  and  if  paid,  well  and  good, 
and  if  not,  he  was  to  have  his  money.  Such  would  be  the  case, 
under  the  ordinary  circumstances  of  taking  a  bill,  that  if  not 
paid  when  due  he  would  be  entitled  to  his  money,  but  then 
he  would  have  to  comply  with  all  the  consequences  of  taking 
a  bill,  and  prove  notice  of  non-payment,  &c.  All  the  defendant 
proved  may  be  very  true,  yet,  in  my  opinion,  it  was  not 
evidence,  and  should  not  have  been  received  at  the  trial.  In 
the  language  of  Dallas,  J.,  already  referred  to,  if  such  were 
meant  to  be  the  understanding  between  the  parties  when  the 
bill  was  taken,  it  ought  to  have  been  expressed  in  the  instru- 
ments, and  that  not  being  the  case,  parol  evidence  could  not 
have  been  I'eceived  of  any  such  understanding.  Adarns  v. 
Wordly,  1  M.  &  W.,  374.  This  case  was  decided  on  demurrer 
to  the  plea  of  the  defendant,  and  it  was  held  that  the  plea 
was  bad,  inasmuch  as  the  defendant  could  not  vary  the  abso- 
lute contract  entered  into  by  the  bill  of  exchange,  by  a  con- 
temporaneous oral  contract.  Lord  Abinger,  C.  B.,  said  the 
effect  of  the  cases  is  that  you  are  estopped  from  saying  that 
you  made  any  other  contract  than  the  absolute  one  on  the  face 
of  the  bill, — applying  his  language  to  the  case  under  consid- 
eration, to  which  it  appears  to  me  to  ibe  singularly  applicable,  I 
come  to  the  conclusion  that  the  evidence  of  the  parol  agree- 
ment received  at  the  trial  respecting  the  terms  upon  which  the 
bill  was  taken  should  not  have  been  received,  and,  thereforOi 
that  the  rule  must  be  made  absolute  for  a  new  trial. 
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DesBakres,  J. — ^This  case  was  tried  before  my  brother 
WUkins,  in  November^  1867,  when  a  verdict  was  found  for  the 
plaintiff,  and  it  was  argued  before  us  under  a  rule  taken  out 
under  the  statute  in  January  last.  It  appears  from  the 
report,  that  the  action  was  brought  to  recover  a  sum  of  money 
claimed  by  the  plaintiff  to  be  due  him  on  the  price  of  a  mare, 
sold  by  him  to  the  defendant,  for  which  defendant  agreed  to 
pay  him  £35 ;  by  his  promissory  note  for  £15,  and  a  bill  of 
exchange  to  one  Albert  Graves,  of  Liverpool^  Nova  Scotia,  for 
£20 ;  both  of  which  were  drawn  in  favor  of  and  delivered  to 
plaintiff,  on  the  7th  of  February,  1865,  payable,  respectively, 
eighty  days  after  date.  The  plaintiff,  in  his  writ,  declared  on 
the  original  cause  of  action  to  recover  the  balance  due  him  on 
the  price  of  the  mare,  giving  credit,  in  his  bill  of  particulars, 
for  £15,  the  amount  of  the  promissory  note,  which,  it  appears, 
was  paid  shortly  after  it  became  due.  To  this  writ  and 
declaration,  the  defendant  pleaded :  1st,  payment  and  satis- 
faction to  plaintiff  before  action  brought ;  2nd,  that  plaintiff 
sold  a  mare  to  defendant  for  SI  40,  and,  in  part  payment, 
accepted  and  took  an  order  on  Albeti  Graves  for  $80,  parcel 
of  the  purchase  money  and  of  the  debt  declared  for ;  and, 
3rd,  that  as  to  the  sum  of  $80,  parcel  of  the  sum  in  the 
declaration  mentioned,  and  the  causes  of  action  in  respect 
thereof,  the  defendant,  before  the  commencement  of  the  suit, 
on  the  9th  day  of  February,  1865,  made  an  order  in  writing 
and  directed  to  one  Albert  Graves,  requiring  him  to  pay  to 
the  order  of  the  plaintiff  $80,  eighty  days  after  date,  and  that 
Albert  Graves  then  accepted  the  order,  and  delivered  the  same, 
80  accepted,  to  the  plaintiff,  who  then  received  the  same  of 
and  from  Albert  Graves,  for  and  on  account  of  $80,  parcel  of 
the  debt  in  the  declaration  mentioned,  and  the  causes  of  action 
in  respect  thereof.  Another  count  was  added  to  the  declara- 
tion, on  leave  given,  setting  forth  a  bill  of  exchange,  drawn 
by  defendant  on  Graves^  dated  the  7th  February,  1865..  for 
S80,  payable  on  or  before  the  1st  May  following,  and  averring 
that  the  bill  was  duly  presented  for  payment  and  dishonored, 
and  that  defendant  had  notice  of  the  dishonor. 

To  this  added  count  the  defendant  pleaded,  1st,  that  the 
bill  of  exchange  was  not  presented  for  payment,  and,  2ndy 
that  due  notice  of  its  dishonor  was  not  given  the  defendant ; 
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3rd,  that  Albert  Graves  had  effects  of  the  defendant  in  his 
possession  to  the  amount  of  the  bill,  at  the  time  it  became 
due. 

Upon  these  pleas  issues  were  taken,  but,  it  appears  from 
the  learned  Judge's  report,  that  the  issues  raised  on  the  bill  of 
exchange  were  not  put  to  the  jury,  their  attention  having 
been  directed  to  the  issues  taken  in  the  count  for  the  original 
cause  of  action,  and  to  the  conflicting  statements  of  the  par- 
ties in  respect  of  the  terms  or  conditions  on  which  the  plaintiff 
alleged  the  bill  of  exchange  was  received.  The  condition  on 
which  the  plaintiff  contends  he  took  the  bill  of  exchange,  was 
that  he  was  to  try  and  get  the  amount  of  it  from  Oravea,  but, 
if  he  could  not  get  it  from  him,  the  defendant  was  to  pay  him 
the  money.  The  defendant,  on  the  other  hand,  contends  that 
the  plaintiff  agreed  to  take  the  order  or  bill  of  exchange,  as 
as  absolute  payment  pro  tanto  of  the  price  of  the  mare,  and 
that  he  only  remained  liable  to  the  plaintiff  for  the  balance 
of  $15,  for  which  he  gave  him  his  note. 

Upon  these  conflicting  statements,  the  jury,  believing,  as  it 
must  be  presumed  they  did,  from  the  result  of  the  plaintiff's 
statement,  that  the  bill  of  exchange  was  not  taken  by  him  as 
an  absolute  payment  of,  and  in  extinguishment  of  the  debt, 
found  their  verdict  in  his  favor,  for  the  balance  due  on  the 
price  of  the  mare,  without  determining  the  issues  raised  on 
the  bill  of  exchange,  and  we  are  called  upon  to  say  whether 
the  verdict  so  given  can  be  sustained.  My  opinion  is,  that  it 
cannot,  on  the  ground  that  the  issues  taken  in  relation  to  the 
bill  of  exchange,  which,  in  my  view,  formed  a  most  material 
part  of  their  inquiry,  were  not  determined  by  the  jury,  and 
because  I  think  that  the  plaintiff  was  not  at  liberty,  even 
assuming  that  he  took  the  bill  of  exchange  on  the  condition 
that  he  says  he  did,  to  treat  it  as  a  paper  not  possessing  the 
character  and  incidents  of  a  bill  of  exchange. 

No  objection  appears  to  have  been  made  at  the  trial  to  the 
admissibility  of  the  plaintiff's  evidence  as  to  the  condition  on 
which  he  took  the  bill  of  exchanp^e  from  the  defendant.  If 
such  an  objection  had  been  made,  I  think  this  evidence,  under 
the  authority  Free  v.  Hawkins,  8  Taunt.,  92,  could  not  have 
been  received,  and,  without  that  evidence,  the  plaintiff  could 
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have  had  no  pretence  for  casting  the  bill  of  exchange  aside, 
and  resorting  to,  and  relying  on  the  money  counts  alone. 

Viewing  the  case  upon  the  evidence  as  it  is,  and  giving  full 
effect  to  the  testimony  which  the  plaintiff  has  given  in  his 
own  behalf,  I  am  of  the  opinion  that  the  condition  on  which 
he  says  he  received  the  bill  of  exchange,  did  not  absolve  him 
from  the  duty  resting  upon  him  as  the  holder,  but,  on  the  con- 
traiy,  I  think  that,  having  received  it,  he  was  bound  to  pre- 
sent it  foe  payment  at  the  proper  time,  and  to  give  due  notice 
of  its  dishonour  to  the  defendant,  for  the  condition  of  which 
the  plaintiff  speaks,  did  not,  as  I  have  already  said,  destroy 
its  character  as  a  bill  of  exchange,  or  authorize  him  to  treat 
it  as  a  nullity.     He  told  the  defendant,  as  he  says,  that  he 
woald  take  it  and  try  and  get  it,  and  if  he  did  get  it,  well, 
bat  if  he  did  not  get  it  he  must  have  his  money.    I  must  con- 
fess I  cannot  understand  how  this  can  be  called  a  conditional 
taking.    It  was  no  other  than  a  taking  in  the  usual  and  ordi- 
nary way,  in  which  every  payee  of  a  bill  of  exchange  takes 
it  from  the  drawer;  and  it  was  quite  necessary  for  the  plaintiff 
to  say  to  the  defendant  that  he  would  try  and  get  it,  and  if 
he  could  not  get  it,  he  must  have  his  money,  for  he  must,  or 
ought  to,  have  known,  that  if  he  used  ordinary  diligence  in 
presenting  the  bill  of  exchange  for  acceptance  and  payment, 
and  gave  due  notice  of  its  dishonor,  he  oould  compel  the 
defendant  to  pay  him  the  amount,  unless,  indeed,  he  took  it, 
as  defendant  says  he  did,  as  an  absolute  payment  of  the  debt ; 
but  the  plaintiff,  as  we  may  infer  from  his  neglect  and  omis- 
sion to  present  it  for  acceptance  and  payment  at  the  proper 
time,  seems  to  have  been   under  the   impression  that    he 
oould  take  his  own  time  to  do  all  or  either  of  those  acts,  and 
that,  at  the  end  of  the  time  at  which  the  bill  of  exchange 
was  made  payable,  he  had  only  to  call  on  defendant  for  his 
money,  although  he  knew,  at  the  very  time  that  the  bill  of 
exchange  was  drawn  and  delivered  to  him,  from  Graves*  tele- 
gram to  him  saying  he  would  accept  the  defendant's  order  for 
£20,  that  defendant  had  effects  in  Graves*  hands  to  respond  it. 
It  was  not  enough  for  the  jury  to  pass  on  the  conflicting 
statements  of  the  parties  in  respect  to  the  terms  on  which  the 
bill  of  exchange  was  alleged  to  have  been  taken,  unless  they 
thought  it  had  been  accepted  and  taken  by  plaintiff  as  an 
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absolute  payment  of  the  defendant's  debt,  which  would  have 
been  an  answer  to  the  action ;  but  if  they  arrived  at  the  con- 
clusion, which  it  would  appear  they  did,  that  it  was  not  taken 
as  an  absolute  payment,  they  ought  then  to  have  turned  their 
attention  to  the  evidence  applicable  to  the  issues  taken  on  the 
new  or  added  count,  and  inquired  whether  the  plaintiff  had  or 
had  not  done  all  that  it  was  incumbent  upon  him  to  do  to 
entitle  him  to  fall  back  upon  and  recover  from  the  defendant 
as  the  drawer  of  the  bill  of  exchange,  and  found  th^ir  verdict, 
either  for  plaintiff  or  defendant,  upon  these  issues.  They 
found  a  general  verdict  in  favor  of  the  plaintiff,  and,  assuming 
that  they  intended  to,  and  did,  find  for  the  plaintiff  upon  all 
the  issues,  it  is  right  to  refer  to  the  evidence,  in  order  to  see 
whether  it  is  sufficient  on  that  assumption,  to  sustain  the  ver- 
dict. 

The  verdict  mainly  rests  upon  the  testimony  of  the  plain- 
tiff himself,  who  says,  I  sold  a  mare  to  defendant  for  £35* 
Received  no  part  I  arranged  for  payment  by  1st  May.  The 
defendant  offered  an  oi'der  on  Oravea.  I  said  I  would  take  it 
and  try  to  get  it.  If  so,  well  and  good.  If  not,  I  must  have 
the  money.  Order  was  not  taken  as  payment.  Note  and 
order  were  given  at  same  time.  Order  might  not  have  been 
given  till  next  day.  Amount  of  note  ($60)  was  paid  by 
defendant  This  is  the  order.  I  presented  it  to  Graves  some 
time  in  March.  Asked  him  if  he  would  accept.  He  said  he 
would  not  accept,  as  he  did  not  owe  the  money.  This  took 
place  in  Halifax.  John  Malloy  and  Mr.  Inglis  were  present 
Before  the  order  became  due,  I  told  defendant  Graves  would 
not  accept  it  He  said,  keep  the  order  and  try  and  get  it 
You  have  a  better  chance  than  I  have.  The  note  was  paid 
shortly  after  it  was  due.  The  note  and  order  then  being  in 
Halifax^  I  wrote  to  Mr.  Inglis,  who  held  order  and  note,  to 
give  up  both  to  Alleny  as  there  there  was  nothing  to  be 
expected  from  Graves.  When  I  told  defendant  in  Chester  that 
Graves  would  not  pay  the  order,  he  said  that  he  would  go  and 
see  Graves.  I  wrote  to  defendant  to  say  I  would  show  him 
the  letter  I  had  received  from  Graves^  showing  he  had  not 
paid  it  I  have  not  received  any  part  of  the  order,  which  is 
still  due.  Defendant  said  if  Graves  would  not  pay  he  would. 
In  his  cross-examination,  he  says,  "At  payment  of  note,  I 
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informed  defendant  distinctly  that  the  order  was  not  paid,  and 
that  I  expected  to  get  nothing  from  Graves.  When'  I  pre- 
sented the  order  for  payment  Graves  was  in  town.  This  was 
about  25th  April.  I  showed  him  the  order  then.  He  said  it 
was  not  due  then.  I  think  in  May,  shortly  after,  it  became 
due.  Not  later  than  the  middle,  I  told  defendant  order  was 
neither  accepted  nor  paid.  Between  10th  and  loth  of  May, 
I  think,  I  notified  defendant  that  the  order  was  not  paid."  . 
Now,  what  does  all  this  evidence  of  the  plaintiff  amount 
to.  In  the  first  place,  it  appears,  from  his  own  showing  that, 
although  the  order  was  drawn  and  delivered  to  him  on 
the  7th  February,  it  was  not  presented  for  acceptance  until 
the  latter  part  of  March,  which  was  certainly  a  most  unrea- 
sonable time  to  take  in  presenting  an  order  drawn  on  a  man 
residing  in  Liverpool,  N.  S.  He  does  not  say  when  it  was 
that  he  told  defendant  in  Chester  that  Graves  would  not  paj* 
the  order,  nor  does  he  say  when  it  was  that  he  wrote  to 
defendant  saying  that  he  would  show  him  the  letter  he  had 
received  from  Graves,  showing  that  Graves  had  not  paid  the 
order,  ^id,  as  the  letter  was  not  produced,  as  it  ought  to  have 
been,  if  any  effect  is  to  be  given  to  it,  we  have  no  means  of 
knowing  when  it  was  written,  or,  if  written,  whether  it  was 
ever  received  by  defendant ;  but  he  says  defendant  told  him 
if  Graves  could  not  pay,  he  would.  He  does  not  mention  the 
time  when  the  defendant  told  him  this,  but  the  inference  to 
be  drawn  from  his  words  is  that  it  was  before  the  order 
became  due,  and,  if  so,  this  observation  did  not  dispense  with 
the  obligation  he  was  under,  as  the  holder,  of  presenting  the 
order  for  payment  at  maturity,  nor  can  it,  as  I  think,  for  that 
reason,  operate  as  a  waiver  of  notice.  Again,  he  says,  he  pre- 
sented the  order  for  payment  about  the  26th  of  April,  which 
was  before  it  became  due,  and  that  Graves  reminded  him  of 
that  fact ;  but  he  does  not  say,  nor  even  does  it  appear  from 
the  evidence,  that  he  ever  afterwards  presented  it,  as  it  was 
his  duty  to  do,  at  maturity.  He  further  says  that  he  informed 
defendant  at  payment  of  the  note  that  the  order  was  not  paid, 
but  he  does  not  state  the  time  when  this  information  was 
given.  He  lastly  says  that  he  told  the  defendant  between  the 
10th  and  15th  of  May,  that  the  order  was  neither  accepted 
nor  paid,  which,  I  think,  was  too  late,  and  not  a  sufficient  notice 
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of  the  dishonor  to  the  maker  or  drawer  of  the  bill  of 
exchange,  who  resided  at  Chester,  to  which  place,  it  was  well 
known,  there  was  at  the  time,  a  regular  mail  running  several 
times  a  week.  Upon  the  plaintiffs  own  showing,  then,  there 
was  laches  on  his  part  in  presenting  and  giving  notice  of  the 
dishonor  of  the  bill  at  the  proper  times. 

Upon  one  point  the  evidence  of  the  plaintiff  is  corrobo- 
rated by  that  of  Mary  IngliSy  the  wife  of  plaintiff's  son,  who 
states  that  she  was  directed  by  plaintiff  to  give  up  the  note 
and  order  to  the  defendant,  and  that  a  few  days  after  the 
note  was  paid,  she  delivered  it  to  defendant,  who  refused  to 
take  the  order,  and  states  that  in  May  defendant  said  Mr. 
Inglis  should  not  Ipse  the  money. 

This  latter  piece  of  evidence  I  admit  the  jury  would  have 
had  a  right  to  consider  as  a  waiver  of  notice  of  dishonor,  if 
they  believed  it,  and  there  had  been  an  averment  in  the 
declaration  of  a  dispensing  with  notice,  but  there  is  no  such 
averment,  and,  if  there  had  been,  I  don't  think  it  would  have 
been  of  itself  sufficient  to  outweigh  the  strong  testimony, 
both  of  defendant  and  Graves,  with  which  it  is  altogether 
inconsistent. 

This  is  the  whole  of  the  evidence  on  the  part  of  the  plain- 
tiff, and,  on  the  part  of  the  defence,  the  defendant  was  him- 
self first  examined.  He  says  "the  bargain  was  made  at 
Chester.  I  agreed  to  give  £35,  if  plaintiff  would  take  order 
on  Craves,  I  offered  order  for  the  whole  amount.  Plaintiff 
3aid  I  have  telegraphed  to  Craves  to  ask  if  he  would  accept 
for  £35.  He  answered  he  would  do  so  for  £5^5.  I  then  drew 
another  order  on  Craves  at  eighty  days  for  £20.  He  (plaintiff) 
took  the  order  as  payment.  I  was  to  pay  him  balance  of  £15, 
I  paid  the  £15  at  Whitford's  hotel.  He  never  said  one  word 
about  the  order.  He  said,  when  j'ou  go  to  Halifax  you  can 
get  the  note.  I  did  not  get  the  note  for  more  than  three 
months  afterwards.  I  received  a  note  dated  in  August  from 
plaintiff  about  a  fortnight  before  this.  At  hotel,  I  said,  how 
are  you  getting  on  with  Craves  ?  He  then  told  me  for  the 
first  time,  I  think,  that  the  order  had  not  been  paid.  This 
conversation  may  have  been  more  than  a  fortnight  before. 
After  receiving  the  letter  of  22nd  of  August,  I  got  the  note 
from  Mrs.  Inglis.  She  wanted  me  to  sign  a  note  for  £20.  She 
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never  offered  me  the  order.  Graves  owed  me  the  835.  I 
think  accounts  between  him  and  me  are  about  square." 

This  evidence  is  entirely  at  variance  with  that  of  the 
plaintiff,  upon  the  most  material  points  of  the  case,  and  it  is 
also  at  variance  with  that  of  Mrs.  Inglw  as  to  the  time  when 
the  note  was  delivered  up  to  the  defendant. 

Albert  Graves,  who  was  also  examined  as  a  witness  on  the 
part  of  the  defendant,  positively  denies  that  the  order  was 
ever  presented  to  him,  or  that  he  ever  refused  to  accept  it. 
He  states  that  he  paid  the  amount  of  the  order  to  plaintiff,  by 
giving  credit  for  it  in  his  account  with  plaintiff,  to  whom, 
he  says,  he  sold  his  hoi*ses  and  mail  coach,  on  the  post  line 
between  Halifax  and  Bridgewater.  The  evidence  of  this 
witness  is  very  important,  if  true,  and  it  may,  perhaps, 
account  for  the  extraordinary  carelessness  and  negligence 
manifested  by  the  plaintiff  with  regard  to  the  presentment  of 
the  bill  of  exchange  and  notice  of  its  dishonor. 

It  is  true  the  credibility  of  the  witnesses  was  for  the 
jary  to  decide ;  but,  if  there  is  reason  to  believe,  as  I  think 
there  is,  that  they  havef  not  thoroughly  examined  and  con- 
sidered the  evidence,  I  think  that  of  iLself  is  a  sufficient 
ground  for  the,  interposition  of  this  Court,  and  directing 
anoUier  inquiry  into  the  facts  of  the  case.  I  cannot  help  say- 
ing that  the  plaintiff's  testimony  is,  to  my  mind,  exceedingly 
vague  and  unsatisfactory;  by  no  means  so  strong  and  con- 
closive  as  to  destroy  the  effect  and  warrant  the  rejection  of 
the  whole  of  the  evidence  on  the  part  of  the  defence,  which, 
I  think,  deserved  a  careful  consideration  at  the  hands  of  the 
jury.  Seeing  that  the  testimony  of  the  plaintiff  is  so  much 
at  variance  with  the  testimony  given  on  the  part  of  the 
defence  on  the  most  material  points  of  the  case,  and  being 
under  the  impression  that  the  latter  strongly  preponderates, 
I  think  that,  independent  of  the  ground  to  which  I  have 
already  adverted,  justice  requires  that  this  case  should  be 
submitted  to  another  jury. 

WiLKiNS,  J.,  dissentiente, — I  have  the  misfortune  to  differ 

from  my  brethren  who  have  just  delivered  their  opinions,  but 

I  cannot  forbear  saying  that,  considering  the  case  to  be  a  very 

plain  one,  I  have  no  other  doubt  about  the  correctness  of  my 
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own  opinion,  save  that  which  must  necessarilly  arise  from  its 
not  being  in  harmony  with  theirs. 

The  declaration,  (apart  from  the  common  counts)  contains 
two  counts,  first,  a  count  on  sale  of  a  mare ;  second,  a  count 
on  a  bill  of  exchange  for  $80,  drawn  by  defendant  in  favor  of 
the  plaintiff  on  one  Albert  Oraves,  averring  presentment,  dis- 
honor and  notice. 

Plaintiff's  particulars,  subjoined  to  the  contract  count,  credit 
$60  and  claim  a  balance  of  $80,  which  made  up  the  acknow- 
ledged contract  price,  $140.  To  the  first  count  defendant 
pleaded,  first,  "payment;"  secondly,  that  plaintiff  accepted 
an  order  on  Oravea  for  $80,  in  part  payment,  pro  tanto,  of  the 
price  of  the  mare ;  thirdly,  as  to  $80,  that,  after  the  action 
accrued,  and  before  suit  commenced,  defendant  drew  an  order 
on  Graves  for  $80  at  eighty  days  after  date,  and  Ovaves 
accepted  it  and  delivered  it,  acccepted,  to  plaintiff,  and  plain- 
tiff accepted  and  took  it  from  Oravea,  for  and  on  account  of 
the  said  sum  of  $80,  parcel  of  the  said  debt.  Before  defend- 
ant (by  leave  obtained)  added  the  count  on  the  bill,  issues 
were  joined  on  all  the  pleas  to  the  contract  count  Except  as 
respects  the  point  of  "weight  of  evidence,"  which  will  be 
presently  considered,  this  third  plea  to  4he  contract  count  may 
be  dismissed  from  further  consideration ;  for  every  all^ation 
in  it  is  expressly  negatived  by  plaintiff's  testimony,  and  the 
issue  on  that  plea,  therefore,  found  for  him.  According  to  h» 
testimony,  which  the  jury  have  believed,  the  order  was  neither 
accented  by  Graves  nor  delivered  by  him  to  plaintiff  at  all. 
To  Uie  second,  or  bill  count,  defendant  pleaded,  first,  '*  non- 
presentment  for  payment ;  secondly,  "  no  notice  of  the  dis- 
honor ;"  thirdly,  "  that,  at  maturity  of  the  order,  Graves  had 
effects  of  the  defendant  to  the  amount  of  the  bill  in  his  hands." 

No  replications  were  filed.  Thus  there  were  two  classes 
of  issues,  not  joined  on  pleas  to  the  whole  declaration,  but  one 
class  on  pleas  to  the  original  contract  count,  and  another  on 
pleas  to  the  count  on  a  bill  of  exchange. 

The  event  has  made  it  important  to  bear  in  mind,  that  in 
neither  of  the  pleas  to  the  contract  count  is  there  any  aver- 
ment "  that  the  plaintiff  did  not  present  the  bill  in  question 
for  acceptance  or  payment,  or  that  he  did  not  notify  the  dis- 
honor."   It  is  not,  of  course,  insbted  that  such  was  necessary, 
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in  order  to  answer  the  contract  count,  but  the  fact  of  its  omis- 
sion, will  be  seen  to  be  important,  in  view  of  the  objections  of 
defendant's  counsel  hereinafter  stated. 

At  the  trial,  the  plaintiff's  counsel  rested  his  claim  for  a 
verdict  on,  and  applied  his  evidence  to,  the  contract  count  and 
the  issues  joined  on  it  alone,  abandoning  the  count  on  the  bill 
and  the  issues  joined  thereon.  This  (according  to  every  days 
experience  in  this  and  every  British  Court  where  our  practice 
prevails,  Ls  constantly  done)  he  had  an  unquestionable  right  to 
do,  being  subject,  as  the  sole  penalty,  to  the  costs  of  the  aban- 
doned issue  which  his  adversary  had  a  right  to  claim.  See 
P.  Act,  sec  95.  On  this  point  let  me  recall  what  two  terms 
ago  occurred  on  this  bench.  In  McLean  v.  Hyde,  plaintiff 
inserted  many  counts  Ir  his  declaration,  and,  among  them,  these 
two,  viz^  first,  cm  defendant's  special  contract  to  carry  safely; 
secondly,  on  his  <»ommon  law  liability  to  do  so.  On  both, 
issue  was  joined,  but  plaintiff  went  to  the  jury  on  the  first 
alone  and  got  a  verdict  which,  on  argument,  the  Court  sus- 
tained. And  yet  it  was  conceded  by  plaintiff^s  counsel,  and 
the  Court  were  unanimously  of  opinion,  that,  under  the  evi- 
dence, defendant  would  have  been  entitled  to  a  verdict  on  the 
second  issue.    The  plaintiff  bad  judgment. 

In  the  present  case  there  are  two  counts  in  the  declaration, 
and  issue  joined  on  pleas  to  both.  The  plaintiff  went  to  the 
jury  on  one  issue  alone,  and  got  a  verdict,  supported  by  ample 
evidence.  And  yet  that  is  to  be  set  aside,  because,  on  the 
other,  defendant  would  have  been  entitled  to  a  verdict.  On 
the  trial  the  plaintiff  produced  thie  order  or  bill  in  question 
and  it  has  been  'asked,  "  Why  did  he  produce  it  ?"  The  answer 
18  obvious.  He  produced  it,  not  on  the  second,  but  on  the  first 
count.  He  spoke  of  it,  in  the  narrative  of  the  contract,  thus : 
"  Defendant  offered  an  order  on  Oravea.  I  said  I'd  take  it  and 
try  and  get  it,  &c"  Then  follows,  "  This  is  the  order."  He 
produced  it  not  as  relying  on  it,  but  in  connection  with  relative 
drcnmstances  that  shewed  that  he  did  not  rely  on  it.  But 
above  all,  he  produced  it  because  he  was  under  a. legal  obliga- 
tion to  the  defendant  to  produce  it,  viz.,  under  penalty  of  an 
inevitable  nonsuit  if  he  had  not  produced  it.  After  having 
stated  how  he  did  receive  it,  unconditionally,  in  relation  to  the 
original  contract  on  which  he  sought  to  recover,  he  was  bound 
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for  defendant's  security,  to  negative,  by  its  production^  the 
possibility  of  its  being  outstanding  as  a  negotiable  instrument 
in  the  hands  of  some  third  person.  Thus  Chitty  and  Holme  say 
p.  202, "  In  an  action  for  the  original  demand  (which  this  was)  if 
it  appear  in  evidence  that  a  negotiable  bill  or  note  was  given, 
the  plaintiff  cannot  recover  without  producing  the  instrument, 
or  proving  it  in  his  possession  or  control,  or  proving  that  it  was 
destroyed,  or  had,  on  it,  a  wrong  stamp.  •  And  the  rationale  of 
the  rule,  as  I  have  stated  it,  is  found  in  Dangerfield  v.  Wilby, 
4  Esp.,  N.  P.  C,  159.  So  that  this  question  may  be  dismissed 
from  further  consideration. 

The  sale  of  the  mare  for  $140  was  proved,  and  though  the 
conflicting  evidence  as  to  the  circumstances  under  which  the 
plaintiff  took  the  bill  of  exchange  was  such  that  if,  on  that 
point,  the  Judge  had  found  for  the  defendant,  such  a  finding 
would  have  been  fully  sustained  by  the  evidence ;  yet  the 
plaintiff  proved  that  he  did  not  receive  the  bill  in  payment  .of 
this  S80,  but  conditionally,  as  shewn  by  these  his  own  words, 
viz :  "  The  order  was  not  taken  as  a  payment.  I  said  I'd  take 
it  and  try  and  get  it ;  if  so,  well  and  good ;  if  not,  I  must  have 
my  money."  Again  he  says :  "  Before  the  order  was  due,  I 
told  defendant  Oraves  would  not  accept.  This  was  in  Halifax" 
He  said  not  one  word,  be  it  observed,  about  plaintiff*8  obliga- 
tion to  present,  or,  on  non-acceptance,  to  notify  him  of  the 
dishonor,  but  used  words  inconsistent  with  his  idea  of  such  an 
obligation,  viz :  "  Keep  the  order  and  try  and  get  it ;  youVe  a 
better  chance  than  1  have."  Thus  the  undeniable  meaning  and 
effect  of  the  plaintiff^s  testimony  (to  which  the  verdict  shews 
the  jury  gave  credit)  is  that  he  sold  his  mare  to  the  defendant 
for  $140,  at  a  credit  until  the  1st  of  May,  corresponding  with 
the  time  when  the  order  would  be  at  maturity,  with  an  under- 
standing between  him  and  defendant  that  plaintiff  was  in  any 
event  to  receive  the  money  by  the  time  named,  not  by  recourse 
to  the  drawee  on  the  bill,  but  by  virtue  of  the  original  contract 
from  defendant  if  Graves  did  not  pay  it,  and  that  thus  his 
main  security  was  defendant's  personal  obligation,his  collateral 
security  the  order  on  Graves.  Thus  plaintiff's  case  involves  no 
violation  of  the  principle  of  the  well-known  class  of  cases 
referred  to  by  my  brother  Dodd.    See  Free  v.  Ha/wkins,  8 
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Taunt,  92 ;  Ilawson  v.  Wallace,  1  Stark,  R.  36 ;  Adams  v. 
Wordley,  1  M.  &  W.,  374 ;  Foster  v.  Jolly,  1  C.  M.  &  R.,  703. 
They  establish  most  reasonably  that  a  party  to  a  bill  of  exchange, 
sued  on  the  bill  and  sought  to  be  made  liable  on  the  bill,  shall 
not  be  permitted  to  set  up  a  verbal  agreement  contrary  to  the 
terms  of  the  bill  and  contrary,  therefore,  to  his  own  contract. 
This  and  this  alone  is  the  effect  of  the  cases,  and  it  is  so  stated 
in  terms  by  Lord  Abinger  in  Adams  v.  Wordley,  the  very 
case  referred  to  by  Mr.  Justice  Dodd.  They  affect  not  this  case 
in  which  the  plaintiff  is  not  sued  on  a  bill,  nor  sought  to  be 
matle  liable  in  an  action  on  a  bill ;  who,  so  far  from  admitting 
his  contract  under  a  bill,  has  sworn  that  he  never  did  contract 
on  this  bill.  If  indeed  he  had  contracted  on  the  bill,  and  had 
been  sued  on  it,  his  case  (which  is  that  of  a  man  taking  a 
lill  as  collateral  security  to  an  original  contract)  would  be 
within  the  acknowledged  exception  to  the  rule  in  question, 
»See  the  words  of  Lord  Ahinger  to  that  effect  in  Foster  v.  Jolly. 
The  plaintiff  was  of  course  to  have  credited  the  defendant  with 
the  amount  of  the  order  if  Graves  had  paid  it.  On  this  point 
Graves  swore  that  he  did  pay  it.  He  says :  "  I  have  allowed 
plaintiff  the  £20  ($80)  in  my  accounts.  I  sold  him  the  line, 
coaches,  horses  and  all."  Plaintiff,  on  the  contrary,  says : 
"  Graves  said  he  would  not  accept,  and  he  did  not  owe  the 
money ;"  whilst  Mr.  Tnglis  says :  "  I  was  present  when  the 
order  was  presented  to  Graves.  He  said  he  did  not  owe  Allen." 
Again,  on  the  same  point,  plaintiff  says :  "  Neither  Graves  nor 
any  other  has  paid  or  settled  with  me  any  portion  of  the  order.** 
Aorain:  "I  had  no  business  connection  of  anv  kind  with  Graves."^ 
The  jury  found  a  verdict  for  the  plaintiff,  and  therefore  they 
discredited  defendant  and  Graves,  and  gave  credit  to  the 
plaintiff  and  Mrs.  Inglis.  The  verdict  is  sought  to  be  set  aside 
on  these  grounds,  viz.,  first  "  misdirection,"  and  secondly  "  that 
it  18  against  evidence."  After  the  testimony  which  I  have 
ahove  most  fully  and  accurately  stated,  it  is  unnecessary  for 
me  to  make  any  other  remark  on  the  second  ground  than  this, 
viz., "  That .  on  the  issues  raised  between  the  parties,  the 
verdict  is  entirely  sustained  by  evidence."  On  the  point  of 
misdirection  it  will  appear  that  the  Ju(Jge  who  tried  the  cause 
pat  to  the  jury  the  very  substance  of  the  issue  and  that  he 
could  not  possibly  have  put  it  in  any  other  way. 
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The  issue  on  the  contract  count  was,  in  substance,  this,  and 
nothing  but  this,  viz.,  "  the  defendant  asserts  and  the  plaintiff 
denies  "  that  the  order  on  Graves  was  accepted  by  plaintiff  as 
payment  of  the  $80.  When  I  say  plaintiff  denies  that  allegation 
I  mean  that  not  having  replied,  he,  by  force  of  the  statute, 
denied  it. 

It  will  be  presently  demonstrated  that  the  issue  involves 
no  other  allegation  or  denial.  Now  I  will  read  the  Judge's 
report  of  what  he  put  to  the  jury.  He  says :  "  I  told  the  jury 
that  as  they  found  the  nature  of  the  contract  to  be  conformable 
to  either  of  the  conflicting  statements  of  it,  so  should  their 
verdict  be."  I  thought  the  presumption  was  in  favour  of  the 
defendant,  because  the  written  representative  of  the  contract 
in  evidence  was,  in  form,  a  bill  of  exchange.  If,  according  to 
the  true  contract,  it  was  designed  to  operate  as  such,  or  if  the 
plaintiff  was  to  take  it  as  an  absolute  payment,  then  plaintiff 
could  not  recover.  If,  however,  it  was  in  their  opinion  as 
plaintiff  stated,  not  in  any  way  received  by  him  as  a  payment 
pro  tanto  under  the  contract,  but  subject  to  that  particular  con- 
dition which,  the  plaintiff  says,  was  understood  by  defendant, 
as  well  as  by  himself,  to  attach  to  it,  then  their  verdict  should 
be  for  the  plaintiff,  and  for  the  $80.  The  learned  counsel  for 
the  defendant  insisted  in  respect  of  this  ruling  that  there  was 
misdirection  in  this,  viz.,  *'  that  the  Judge  did  not  direct  the 
jury  to  find  a  verdict  for  the  defendant  generally,  because 
there  had  been  no  proof  given  by  the  plaintiff  of  presentment 
of  the  bill  for  payment  and  no  notice  of  the  dishonor."  It  is 
a  positive  statutable  rule  of  pleading  that  in  any  issue  con- 
nected with  a  bill  of  exchange  where  non-presentment  "  or  '* 
want  of  notice  of  dishonour  is  intended  to  be  insisted  on  it 
must  be  pleaded.    See  P.  Act  sec.  74. 

It  has  already  been  stated  that  in  no  one  of  the  pleas  to 
the  contract  count,  (the  only  pleas  before  the  Court)  is  such 
averment  of  matter  of  defence  stated.  I  shall  now  show,  first, 
that  in  the  issues  in  question,  no  such  questions  are  involved, 
and,  secondly,  with  what  perfect  accuracy  the  real  questions 
involved  were  put  to  the  jury.  This  I  shall  do  by  reading 
the  iissues.  (Here  the  learned  Judge  read  the  issues  joined  on 
the  contract  count.)  Now  if  defendant's  counsel  could  insist 
(and  such  an  argument  would  contradict  the  very  language  of 
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the  issues)  "  that  under  the  issues  on  the  contract  count,  the 
plaintiff  has  impliedly  averred  that  he  presented  the  bill  in 
question  for  acceptance,  and  that  due  notice  of  non-acceptance 
was  ^ven,"  even  then  the  express  statutable  provision  (see 
sec  74  of  the  P.  Act,)  would  preclude  defendant  from 
insisting  on  "  non  presentment,"  or  want  of  notice  of  dishonor, 
inasmuch  as  no  notice  was  given  to  the  plaintiff  by  a  specific 
statement  of  such  matters  of  defence  (assuming  that  they 
existed)  on  the  part  of  the  defendant,  that  he  intended  to 
insist  on  them.  Thus  we  perceive  the  dilemma  in  which  the 
learned  counsel  is  placed,  and  thus  we  see  that  if  the  Judge 
had  instructed  the  jury  in  the  manner  insisted  on,  he  would, 
unquestionably,  have  misdirected  the  jury,  in  violation  of  a 
statute,  and  in  disregard  of  the  issue  before  him,  and  so  have 
done  that  which  he  had  no  authority  whatever  to  do,  whilst 
no  Judge  could  possibly  have  submitted  the  very  plain  issues 
other,  in  substance,  than  was  done. 

Had  the  jury  under,  and  in  perfect  accordance  with  the 
charge,  found  (as  they  might  have  found)  for  the  defendant, 
Uie  plaintiff  would  have  been  thereby  put  out  of  court,  and  all 
the  matters  in  issue  under  the  abandoned  count,  (matters 
which  he  is  now  contending  for)  viz.,  "non  presentment" 
and  "want  of  notice,"  would  have  been  superfluous.  They 
would  have  been  utterly  useless  if  the  jury  had  found  that 
the  plaintiff  (as  defendant  alleged)  accepted  the  bill  in  pay- 
ment of  the  $80 ;  but  as  they  found  he  did  not  so  receive  it, 
then  principle  and  express  authorities  decide  that  his  original 
remedy  on  the  contract  was  not  suspended  or  affected  by  his 
taking  the  bill.  It  is  a  question  of  intention,  and  as  such  it 
was  put  to  the  jury,  and  passed  on  by  them.  This  I  proceed 
to  show.  The  principles  really  governing  the  case  are  thus 
stated  by  Chitty  &  Holme,  page  198  (12  American  Edition,  by 
Perkins),  and,  in  considering  them,  it  must  be  borne  in  mind 
that  defendant*s  pleas  allege  "  that  the  bill  was  griven  in  pay- 
ment for  a  simple  contract  debt."  The  passage  from  Chitty  Jk 
Edme  is  as  follows : — "  In  general  one  contract  not  under  seal 
cannot  be  extinguished  by  another  similar  contract;  but  a 
person  by  taking  a  bill  of  exchange  or  promissory  note  in 
satisfaction  (note  this)  of  a  former  simple  contract  debt 
created  at  the  time,  sjispends  his  remedy,  and  is  precluded 
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from  afterwarrJs  waiving  it,  and  suing  the  person  who  gave  it 
to  him  for  the  original  debt,  before  the  bill  has  been  dis- 
honored ;  for  the  taking  of  the  bill  is  primd  facie  a  satisfa^s- 
tion  of  the  debt,  and  at  least  amounts  to  an  agreement  to  give 
the  person  delivering  it  credit  for  the  length  of  time  it  has  to 
run.  And  if  the  holder  -of  the  bill  take  from  the  drawer  a 
promissory  note  in  full  satisfaction  of  the  bill,  he  cannot 
wards  sue  the  acceptor  of  such  bill.  The  following  appears 
to  be  a  settled  Massdchusetta  doctrine, — "  In  Massachusetts  the 
giving  a  negotiable  promissory  note  is  held  to  be  primd  facie 
evidence  of  payment  of  the  demand  which  is  the  consideiation 
of  it,  liable  to  be  rebutted  by  circumstances  showing  a  differ- 
ent intent.  This  is  a  presumption  of  fact- only  liable  to  be 
controlled  by  evidence  that  such  was  not  the  intention  of  the 
parties.*"  The  preceding  will  be  found  in  the  American 
note  (2)  on  page  199  of  Chitty  ik  Holm^.  In  the  same  work 
on  page  200, 1  find  that  "  An  express  and  clear  agreement  by 
the  creditor  to  take  a  bill  as  payment,  at  all  events,  and 
whether  honored  or  not,"  (and  defendant's  plea  alleges  that 
such  was  plaintiff's  agi'eement  here,  though  plaintiff  denied  it, 
and  the  jury  have  negatived  it,)  would  amount  to  a  payment 
of  the  debt,  but  in  the  absence  of  such  stipulation,  (here  plain- 
tiffs evidence  negatived  it)  even  a  partner  of  the  debtor, 
unknown  until  the  dishonor  may  be  sued."  If  all  this  be  law, 
plaintiffs  original  remedy  on  the  contract  remained. 

The  defendant  is  not  then  in  a  position  to  complain  of 
anything  in  relation  to  this  trial,  except  the  unfortunate 
circumstance  that  the  jury  gave  more  credit  to  his  opponent's 
testimony  than  to  his.  But  before  I  conclude,  let  me  enquire 
what  better  situation  the  defendant  would  have  been  in,  if 
the  plaintiffs  counsel  had  required  the  second  class  of  issues, 
viz.,  those  joined  on  the  count  upon  the  bill,  to  be  submitted ; 
and  on  these  the  jury  had  found  (as  I  should  certainly  have 
instructed  them  to  find)  for  the  defendant.  1  do  not  believe 
the  learned  counsel  for  the  defendant  has  considered  this  (and 
it  has  escaped  the  notice  of  my  learned  brethren,  but  the 
undeniable  legal  consequence  and  result  is  this,  viz.,  that  the 
defendant  would  have  been  entitled  to  the  costs  of  the  issues 
so  found  for  him,  whilst  the  plaintiff  would  have  been  entitled 
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to  the  postea,  and  judgment  and  costs  on  the  issues  found  for 
him,  on  the  count  on  the  contract.  I  confess  myself,  there- 
fore,  utterly  unable  to  comprehend  any  ground  on  which 
mls^iirection  of  the  Judge  can  be  predicated  in  this  case.  The 
rule,  in  my  opinion,  should  be  discharged. 
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PuiinTTr,  as  Collector  of  Colonial  Revenues  for  the  Port  of  Sydney,  broui^ht  an  action 
■fiimt  defendant  for  the  penalty  incurred  under  Re^Ued  Slatuteg  (3rd  SericH),  c.  12,  sec.  9,  by 
a  Tiolation  of  the  Revenue  laws,  and  obtained  a  verdict. 

A  rule  nifi,  n  iarre&t  of  jud«rment,  was  granted  to  defendant,  on  the  following  i^'ounds  : 
fW,  because  it  was  not  alle^'ed  in  the  declaration  that  the  action  was  brought  at  the  instance 
fif  the  Board  of  Rerenue  ;  secondly,  because  the  particular  offence  alleged  to  have  been  com- 
mitted, was  not  specified  in  the  writ  and  declaration.  ^ 

Beld,  that  neither  objection  oould  prevail.  The  statute  provided  that  this  action,  thoufi^h 
bitm;;btfora  penalty,  should  be  prosecuted  in  the  same  manner  in  all  respects  as  an  action 
for  the  recn\ery  of  a  debt,  and  the  defendant,  if  he  wished  to  take  advantat^e  of  the  first 
ground,  ithoald  have  pleaded  it  as  a  matter  of  defence,  while  the  second  ground  of  objection, 
tlthouj^h  onquestionably  fatal,  if  this  were  a  criminal  prosecution  by  information  or  indict- 
BKDt,  vrts  cif  no  avail  in  a  purely  civil  action. 

Defendant  also  took  out  a  rule  under  the  statute  to  set  aside  the  verdict,  and  for  a  new 
trial,  upon  the  ordinary  grounds,  but  the  Jury  having  found  for  the  plaintiff  upon  all  the  issues 
of  bet,  the  Court  refused  to  disturb  the  verdict. 

DesBarres,  Ji,  now,  (21st  December,  1867,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  brought  by  the  plaintiff  as  Collector  of 
Colonial  Duties  for  the  Port  of  Sydney,  Cape  Bretooi,  against 
the  defendant,  for  the  recovery  of  a  penalty  alleged  to  have 
been  incurred  by  him  for  having  made  a  false  declaration 
before  the  plaintiff  as  such  collector,  on  the  entry  of  certain 
dutiable  goods  imported  by  the  defendant  from  Boston,  in  the 
Umied  States,  in  a  vessel  called  the  Venus.  The  declaration 
sets  out  the  offence  complained  of  in  the  form  prescribed  in 
section  19  of  chap.  12,  of  the  Revised  Statutes,  (3rd  Series,) 
**  that  the  defendant  is  indebted  to  him  in  the  sum  of  890,  a 
penalt}'  incurred  under  section  9  of  chap.  12,  of  the  Revised 
Statutes  of  the  Province  of  Nova  Scotia,"  which  is  in  these 
wordn,  "  If  any  declaration  or  oath  required  to  be  made  under 
the  revenue  laws  shall  be  untrue  in  any  particular,  or  if  any 
person  required  under  such  laws  to  answer  questions  put  to 
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him  by  officers,  shall  not  truly  answer  such  questions,  the  per- 
son making  such  declaration  or  refusing  to  answer,  or  not 
truly  answering  such  questions,  shall  forfeit  a  sum  not  exceed- 
ing two  hundred  dollars  over  and  above  all  other  penalties  to 
which  he  may  be  liable." 

The  pleas  put  in  by  the  defendant  are,  first,  that  he  never 
was  indebted  to  the  plaintiff  as  alleged ;  secondly,  that  he  did 
not  owe  the  sum  demanded,  or  any  part  thei'eof  as  alleged  ; 
thirdly,  that  he  was  not  guilty  of  the  premises  laid  to  his 
charge.  The  case  was  tried  before  my  brother  Dodd,  upon 
the  issues  raised  in  these  pleas,  and  the  jury,  upon  the  evidence 
adduced  before  them,  found  a  verdict  for  the  plaintiff  for  the 
penalty  declared  for.  On  motion  made  on  the  part  of  the 
defendant,  a  rule  nisi  was  granted  in  arrest  of  judgment, 
upon  the  following  grounds : — ^First,  that  it  is  not  alleged  in 
the  writ  and  declaration  that  the  action  was  brought  at  the 
instance  and  desire  of  the  Board  of  Revenue ;  and  secondly, 
that  the  particular  offence  alleged  to  have  been  committed  is 
not  specified  in  the  writ  and  declaration.  A  second  rule  was 
also  applied  for  and  refused,  and  it  was  taken  by  the  defendant 
under  the  statute  to  set  aside  the  verdict,  and  for  a  new  trial, 
upon  these  grounds  : — First,  for  misdirection ;  second,  that  the 
verdict  was  contrary  to  law  and-  evidence;  third,  for  the 
improper  admission  of  evidence ;  and  fourth,  that  the  invoice 
produced  by  the  defendant  contained  a  true  account  of  the 
goods  impoited  by  him,  and  the  value  thereof,  and  that  the 
invoice  was  in  the  possession  of  the  plaintiff  pi'evious  to  the 
affidavit  made  on  the  entry  of  the  goods.  Both  of  these  rules 
were  argued  at»the  same  time  during  the  present  term,  and 
the  Court  having  taken  time  to  consider  this  case,  have  arrived 
at  the  conclusion  that  the  objections  urged  by  the  learned 
counsel  on  the  part  of  the  defendant  in  arrest  of  judgment 
cannot  prevail. 

In  considering  these  objections,  it  must  be  borne  in 
mind  that  this  action,  though  brought  for  a  penalty,  is 
to  be  prosecuted  in  the  same  manner  in  all  respects  as  an 
action  for  the  recovery  of  a  debt,  and  the  pleas  which  have 
been  put  in  by  the  defendant  shew  that  he  so  regarded  it. 
The  question  that  arises  upon  the  first  objection  taken  in  Ihe 
rule  for  arresting  judgment,  viz.,  that  it  is  not  alleged  in  the 
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writ  that  the  action  was  brought  by  the  order  of  the  Board  of 
Revenv^y  is  whether  the  defendant,  if  he  wished  to  avail 
himself  of  such  an  objection,  was  not  bound  to  plead  it  as 
matter  of  defence,  and  not  having  pleaded  it,  whether  the 
plaintiff  was  bound  to  give  evidence  of  it  at  the  trial.  Looking 
at  this  suit  in  the  light  in  which  it  appears  the  Legislature 
intended  it  to  be  viewed,  simply  as  an  action  of  debt,  I  am 
inclined  to  think  that  as  the  authority  to  bring  the  action  was 
not  denied  by  the  pleas,  it  was  not  incumbent  on  the  plaintiff 
to  prove  that  fact,  but  upon  that  point  it  is  unnecessary  to 
give  a  decide^l  opinion,  as  the  plaintiff  did  not  avail  himself 
of  the  defendant's  implied  admission  of  the  authority,  for  evi- 
dence was  produced  on  his  part,  which,  I  think,  was  admissi- 
ble, to  show  that  the  Board  of  Revenue  did  authorize  and 
direct  the  plaintiff  to  commence  the  present  action  against  the 
defendant,  and,  therefore,  that  objection  cannot  be  sustained. 
The  second  ground,  that  the  pai*ticular  offence  is  not  speci- 
fied in  the  writ  and  declaration,  would  unquestionably  be  fatal, 
if  this  was  a  criminal  prosecution,  by  information  or  indict- 
ment, in  which  case  the  prosecutor  would  have  been  bound  to 
set  oat  the  charge  specifically,  that  the  defendant  might  have 
notice  of  what  he  was  called  upon  to  answer,  and  that  his 
conviction  or  acquittal  might  enure  to  his  subsequent  protection 
should  he  be  again  questioned  or  charged  for  the  same  offence. 
The  case  of  The  King  v.  Everett,  8  B.  &  C,  114,  cited  at  the 
argument  by  the  defendant's  counsel,  does  not  therefore  apply 
here.  That  was  an  information  a^inst  the  defendant  for 
unlawfully  and  corruptly  soliciting  a  Custom  House  officer  to 
neglect  his  duty  by  forbearing  to  seize  and  detain  dutiable 
goods,  in  order  thereby  to  defraud  the  revenue.  The  defendant 
was  found  guilty,  and  a  rule  was  granted  for  arresting  the 
judgment,  on  the  ground  that  it  did  not  appear  in  the  count 
upon  which  he  was  convicted  that  the  officer  was  a  person 
whose  duty  it  was  to  make  seizures  of  goods  liable  to  forfeiture. 
Lord  Tenterden  held  that  the  allegation  that  the  officer  was  a 
person  employed  in  the  service  of  the  Customs  was  an  allegation 
of  fact.  That  the  allegation  that  it  was  his  duty  to  seize  goods 
which  upon  importation  were  forfeited,  was  an  allegation  of 
matter  of  law,  and  that  being  so,  the  fact  from  which  that  duty 
arose  ought  to  have  been  stated  in  the  count,  and  the  rule  for 
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arresting  the  judgment  was  upon  that  ground  made  absolute. 
This  case  shows  what  is  undeniable,  that  in  a  criminal  prosecu- 
tion the  offence  must  be  set  out  with  certainty,  and  the  reason 
given  for  it  is  that  the  defendant  may  know  distinctly  the 
offence  with  which  he  is  charged,  and  be  able  to  plead  his 
former  acquittal  or  conviction  if  prosecuted  a  second  time  for 
the  same  offence.  And  if  the  present  case  could  be  regarded 
as  a  criminal  prosecution,  this  objection  would,  as  I  have  already 
said,  be  fatal.  But  Section  19  of  Chapter  IS  makes  the  penalty 
recoverable  "  as  a  debt,  by  summons,  in  which  it  shall  only  be 
necessary  to  state  the  penalty  claimed  or  forfeiture  incurred, 
and  the  Chapter  and  Section  under  which  it  is  alleged  to  l>e 
incurred,"  and  if  treated  as  a  debt,  as  I  think  it  must  be,  then  I 
donot  see  how  the  second  objection  can  prevail,  as  in  that  case 
the  defendant,  if  he  was  ignorant  of  the  charge  for  which  tlie 
plaintiff  was  proceeding,  and  desired  it  to  be  stated  with  greater 
certainty,  might  have  applied  to  a  Judge  for  an  order  calling  on 
the  plaintiff  to  declare  specifically,  or  have  demurred  to  the  writ 
and  declaration ;  but  he  did  neither  the  one  nor  the.  other, 
probably  because  he  was  well  aware  for  which  of  the  two 
offences  mentioned  in  section  9  of  chap.  12,  the  action  was 
brought,  and  was  content  to  proceed  to  trial  on  the  issues 
raised  by  his  pleas.  That  he  knew  it  was  brought  for  making 
a  false  declaration  on  the  entry  of  the  goods,  imported  by  him 
from  the  United  States,  cannot  be  doubted,  as  it  appears  he 
was  twice  called  upon  by  the  plaintiff  and  requested  to  pay 
the  penalty  before  he  was  sued,  and  it  is  evident  he  was  not 
misled  or  taken  by  surprise,  but  had  the  fullest  opportunity 
of  making  his  defence,  and  as  he  is  in  no  danger,  from  the 
nature  and  form  of  the  proceeding,  of  having  a  second  action 
brought  against  him  for  the  same  offence,  I  think  the  second 
is  not  a  sufficient  ground,  for  the  reasons  I  have  mentioned, 
for  arresting  the  judgment,  nor  do  I  see  any  good  ground  for 
disturbing  the  verdict,  since  it  is  sustained  by  the  evidence  of 
the  plaintiff,  which  the  jury  have  thought  fit  to  believe. 

The  question  submitted  to  the  jury  by  the  learned  Judge 
was,  whether  the  declaration  made  by  the  defendant  at  the 
time  of  the  entry  of  the  goods  imported  by  him  was  true  or 
false,  and  he  distinctly  told  them  that  if  it  was  false  in  any 
particular  their  verdict  should  be  for  the  plaintiff  for  the 
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penalty  declared  for,  but  it  upon  the  evidence  before  them  they 

thought  the  defendant  had  not  made  a  false  declaration,  they 

should  find  a  verdict  for  him.    The  case  rested  on  the  conflicting 

evidence  of  the  parties  who  were  the  only  witnesses  examined 

at  the  trial,  and  the  result  shews  that  the  jury  gave  credence 

to  the  plaintiff  and   decided   according  to  that  view.     The 

plaintiff's  testimony  is  in  substance  to  this  effect.    He  states 

that  the  defendant,  in  October,  1866,  made  an  entry  in  writing 

before  him  of  certain  dutiable  goods  imported  by  him  in  the 

schooner  Venus  from  Boston,  in  the  United  States,  but  as  he 

did  not  bring  with  him  and  exhibit  to  the  plaintiff  at  the  time 

of  such  entry  the  original  invoice  of  such  goods,  he,  the  plaintiff, 

sent  him  for  it,  and  upon  his  return  directed  him  to  read  over 

the  articles  it  contained,  and  that  having  read  it  and  enumerated 

all  the  articles  previously  entered  by  him.  he,  plaintiff,  gave 

him  a  permit  to  land  them.     That  after  the  defendant  had 

made  the  entry  and  the  oath  or  declaration  required  of  him, 

he,  plaintiff,  asked  him  for  the  invoice,  and  on  Examining  it 

discovered  that  the  defendant,  in  reading  the  articles  from  it, 

had  omitted  to  mention  a  twenty  gallon  keg  of  whiskey, 

which  the  plaintiff  then  informed  the  defendant  could  not  be 

landed.    That  plaintiff  then  followed  the  defendant  to  the 

vessel  and  directed  the  mate,  in  presence  of  defendant,  not  to 

land  the  whiskey,  who  said  it  was  not  on  board.     That  plaintiff 

then  told  the  mate  not  to  land  the  cask  of  rice  mentioned  in 

defendant's  invoice,  and  on  being  informed  by  the  mate  that 

the  cask  of  rice  was  on  deck,  the  plaintiff  opened  it  and  found 

it  to  contain  a  keg  of  about  twenty  gallons  packed  in  the  rice. 

The  plaintiff  says  he  did  not  open  it,  but  considered  it  too 

heavy  for  rice,  that  he  put  the  keg,  together  with  the  cask 

containing  rice,  in  the  warehouse,  and  reported  the  case  to  the 

Board  of  Revenue.    That  after  the  cask  of  rice  with  its  contents 

was  put  in  the  warehouse,  the  warehouse  was  broken  open  and 

what  he  supposed  to  be  the  keg  of  whiskey  was  taken  away 

and  the  rice  left.    In  his  cross-examination  the  plaintiff  said  : 

"*  Defendant  showed  me  the  invoice  at  the  same  moment  he 

made  the  affidavit    It  may  have  been  before,  but  I  believe  it 

was  after.    The  invoice  now  produced  may  have  been  the  one 

the  defendant  shewed  me,  but  I  have  a  mark  on  it.    I  think 

it  is  the  same  with  an  alteration.    I  think  Oeorge  Muggoh  (the 
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master  of  the  vessel)  signed  the  bill  of  lading.  I  have  seen 
him  write.  Defendant  said  /i«  had  only  nentfor  a  saTnple  of 
whiskey.  He  may  have  said  they  sent  him  a  sample.  He  told 
me  on  several  occasions  that  he  had  only  expected  a  sample, 
but  I  am  not  certain  of  his  exact  words.  I  will  not  swear  what 
the  keg  contained,  but  1  do  not  believe  it  was  rice." 

On  the  part  of  the  defence  the  defendant  was  examined  as  a 
witness  on  his  own  behalf  and  testified  as  follows  :  "  I  received 
a  bill  of  lading  from  parties  in  Boston  of  goods  sent  to  me,  dated 
3rd  of  October,  1866,  signed  Oeorge  Muggah.  I  ordered  all 
the  articles  in  the  bill  but  the  rice.  Told  them  they  might 
send  rice  if  they  pleased.  Did  not  order  a  keg  of  whiskey. 
Tlve  whisky  thcU  came  was  charged  at  $4  a  gallon  in  my  invoice. 
I  purchased  whiskey  the  same  year  in  Halifax  at  $2.50.  The 
price  with  the  discount  is  the  same  in  Halifax  as  charged  in 
the  invoice  from  Boston.  Before  I  niade  the  declaration 
plaimtiffsaw  the  invoice,  and  ichen  I  made  it  I  believed  it  was 
true.  I  do  not  recollect  making  any  alteration  in  the  invoice/^ 
In  his  cross-examination  he  says :  "  /  read  the  invoice  before  I 
made  the  entry.  I  showed  it  to  plaintiff  before  maJcing  the 
dedaration.  I  do  not  know  of  the  alteration  in  the  invoice. 
Never  saw  the  barrel  of  rice ;  never  heard  the  whiskey  was 
coming.  I  may  have  told  plaintiff  I  expected  a  sample  of 
whiskey.  /  did  not  mention  the  whiskey  to  the  plaintiff  and 
I  never  saw  it.  Do  not  know  who  took  it  from  the  warehouse 
or  what  became  of  it." 

It  will  be  pei'ceived  the  defendant  swears  that  the  plaintiff 
saw  the  invoice  before  he,  (defendant),  made  the  declaration, 
and  in  this  respect  he  contradicts  the  plaintiff,  who  states  that 
it  was  not  exhibited  to  him  until  after  the  entrv  was  made, 
but  the  defendant  does  not  pretend  to  say,  (what  is  most 
material  in  this  case),  that  the  entry  which  he  made  included 
the  keg  of  whiskey,  and  the  fact  of  the  plaintiff  having  seen  the 
invoice  did  not  justify  the  defendant  in  declaring  under  the 
solemnity  of  an  oath  that  the  entry  which  he  made  omitting 
the  keg  of  whiskey,  (which  he  must  have  known  was  included 
in  the  invoice),  was  an  entry  of  all  the  goods  imported  by  him. 
On  examining  the  bill  of  lading  and  the  invoice,  both  of  which 
were  produced  and  read  in  evidence  on  the  trial,  it  will  be  found 
that  they  do  not  correspond  with  each  other  in  respect  of  the 
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articles  shipped.  The  bill  of  lading  pfofesses  to  enumerate  all 
the  aiticles  shipped  to  defendant,  and  it  mentions  among  other 
things  one  barrel  of  rice.  The  invoice  sent  by  the  shipper  to 
the  defendant  mentions  one  keg  of  whisky  in  addition  to  the 
articles  mentioned  in  the  bill  of  lading,  a  circumstance  which 
has  not  been  and  cannot  be  satisfactorily  explained,^ and  which 
discloses  the  object  of  the  parties  concerned  too  clearly  to  be 
misunderstood.  The  barrel  of  rice  was  all  that  the  master, 
under  the  bill  of  lading,  was  bound  to  deliver  to  the  defendant, 
and  it  is  possible  that  he  may  have  been  ignorant  of  the 
shipment  of  the  twenty  gallon  keg  of  whiskey,  but  it  is 
impossible  that  the  defendant,  with  the  invoice  before  him, 
could  be  ignorant  of  this  fact,  and  knowing  it,  he  ought  to  have 
included  the  keg  of  whiskey  in  the  entry  made  by  him  of  his 
other  goods.  The  defendant  admits  that  he  might  have  told 
the  plaintiflp  that  he  expected  a  sample  of  whiskey,  and  he  also 
admits  that  lie  did  not  mention  the  whiskey,  (i.  e.,  the  keg  of 
whiskey),  to  the  plaintiff,  corroborating  in  that  important 
particular  the  evidence  of  the  plaintiff.  But  the  evidence  of 
the  plaintiff  on  that  point  is  also  corroborated  by  the  original 
entry  itself,  in  which  no  mention  is  made  of  the  keg  of  whiskey. 
That  entry  is  annexed  to  the  declaration  made  and  subscribed 
by  the  defendant,  at  the  time  on  which  he  swore  that  nothing 
had  been  concealed  or  suppressed  in  the  entry  whereby  to 
avoid  the  payment  of  the  duties  imposed  by  the  laws  of  this 
Province.  How  the  defendant,  with  the  knowledge  he 
possessed  of  the  goods  shipped  to  him,  could  make  such  a 
declaration  as  this,  I  am  at  a  loss  to  conceive,  but  it  very  clearly 
appears  he  did  make  it,  and  having  made  it,  we  do  not  see  how 
the  jury  could  arrive  at  any  other  conclusion  than  they  did. 
We  are  of  opinion  that  the  verdict  cannot  be  disturbed,  and  that 
hoth  rules  must  be  discharged  with  costs. 
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For  the  purposes  of  distribution  ftmon;  the  next  of  kin,  intestacy  will  be  computed  from 
the  deati)  of  the  testator,  and  not  from  the  date  of  the  events  which  produced  the  intestacy. 

J.  C.  by  hie  will  bequeathed  to  his  natural  daughter,  Ura.  B.,  a  certain  fund,  and  in  event  of 
her  death  without  lawful  issue,  it  was  to  be  divided  among  his  nieces  in  equal  proportions. 
Ifn.  B.  had  chiMren,  but  she  and  they  perished  at  sea  in  the  same  ship,  the  circumstances  of  the 
calamity  being  utterly  unl<nown.  There  being  no  presumption  of  law  that  the  mother  sur- 
vived the  children,  the  nieces  could  not  take  under  the  w'il,  and  the  fund  consequently  went 
to  J.  C.'a  next  of  kin. 

Tlie  question  was  as  to  the  division  of  this  fund  among  the  next  of  kin.  J.  C.  had 
a  brother  and  a  sister  who  pre-deceased  him,  and  a  sister,  Mrs.  W.,  who  surxtved  him, 
but  died  before  the  occurr^ce  of  the  catastrophe  in  which  Mrs.  B.  and  her  chlldnm 
perished,  leaving  two  daughters,  whose  children  now  claimed  to  share  in  the  fund.  If  J.  C.*8 
intestacy  was  to  be  computed  from  the  time  of  Mrs.  B/s  death  they  would  be  excluded  as  being 
^  jllaterals  too  remote,  if  from  the  time  of  his  own  death  they  would  be  entitled  to  one-third  at 
ihe  fund,  t.  e.,  their  muther's  share. 

Ueldf  that  the  intestacy  muBt  be  computed  from  the  time  of  J.  C.'s  death, and  therefore, 
that  they  were  entitled. 

Young,  C.  J.,  now,  (21st  December,  1867,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

The  main  questions  in  this  case  were  decided  in  July  term. 
1866,  by  my  learned  brethren,  Judges  Dodd  and  DesBarres,  and 
myself.  (Vide  2  Oldright,  276.)  We  concurred  in  holding  that 
under  the  peculiar  circumstances  which  distinguished  the  deaths 
of  Mt8,  BagmM  and  her  children,  the  fund  bequeathed  by  CoL 
C'reighton  could  not  be  assigned  to  the  father  as  the  heir-at-law 
of  the  children,  nor  to  the  nieces,  or  the  representatives  of  the 
nieccsof  the  testator  under  his  will.  We  held  also  that  the  will  of 
Mr8.Bag7iell  was  inoperative,  and  that  with  the  exception  of  the 
annuity  to  Mrs.  Home,  the  testator  must  be  held  to  have  died 
intestate.  As  respected,  then,  the  eight  children  of  the  brother 
and  sister  of  the  testator  who  pre-deceased  him,  their  right  to 
eight-twelfths  or  two-thirds  of  the  fund  in  such  proportions 
as  shall  be  thereafter  determined  was  an  undisputed  consequence 
of  the  judgment  then  pronoUnced.  But  in  I'egard  to  the  other 
four-twelfths,  a  difficulty  occurred  to  us,  which  was  stated  in 
the  closing  paragraph  of  my  judgment  as  follows :  "  As  respects 
the  other  four-twelfths  claimed  by  the  four  surviving  children 
of  Mrs,  WiUcin^,  a  question  remains  which  was  scarely  spoken 
of  at  the  argument,  but  which  demands  mature  consideration* 
Eight  of  the  defendants  are  children  of  two  of  the  deceased 
daughters,  that  is,  they  were  grand-children  of  Mrs.  VfUkims, 
and  had  Mrs.  WUklna  pre-deceased  the  testator,  they  would 
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have  been  excluded  by  the  Statute  as  collaterals  "  after "  or 
beyond  the  degree  of  "  brothers*  and  sisters*  children."  This 
would  seem  to  have  been  the  only,  or  at  least  the  main  view 
contemplated  by  the  case ;  but  the  case  sets  out  that  Mrs. 
Wilkins  did,  though  the  brother  and  the  other  sister  did  not, 
survive  the  testator,  but  died  before  Mrs,  Bagnell  and  her 
children.  Had  Mrs,  WilkinSj  then,  any  interest  at  the  time  of 
her  death  ?  A  vested  interest  in  the  usual  sense  of  the  terra 
she  had  not.  But  had  she  a  contingent  interest,  to  which  the 
Statutes  of  Distributions  would  apply  ?  In  other  words,  is  the 
intestacy  of  Col,  Creighton  to  be  computed  from  the  time  of 
his  own  death,  or  from  the  time  of  the  death  of  Mrs,  Bagnell 
and  her  children  ?  In  the  former  case  one-third  of  the  fund 
had  vested  in  ilfrd.  TTiZ/jins,*  subject  to  the  contingency  that 
has  happened,  and  descends  in  equal  sixth  parts  to  her  four 
surviving  children  and  the  representatives,  respectively,  of 
her  two  deceased  daughters.  In  the  latter  case  the  repre- 
sentatives of  these  two  daughters  are  excluded." 

The  re-argument  was  accordingly  had  before  us  in  the  same 
term  by  Shannon  for  the  grandchildren,  and  Macdonald  and 
B,  0,  Gray  for  the  children  of  Mrs,  WilkinSy  and  a  large  body 
of  cases  cited  on  both  sides.  Opinions  also  were  obtained 
from  eminent  counsel  in  England  on  a  case  stated  by  both 
parties,  to  which  we  had  access,  and  in  December,  18G6,  we  Were 
prepared  to  have  given  final  judgment.  A  desire,  however, 
was  expressed  by  the  Bar  that  time  should  be  allowed  for 
further  inquiry,  and  by  mutual  consent  we  have  been  furnished 
with  elaborate  written  arguments,  which  we  have  fully  con- 
sidered. 

The  point  of  the  case  was  to  ascertain  the  period  from 
which,  according  to  legal  principle  and  the  practice  of  the 
English  Courts,  the  intestacy  of  Col.  Creighton  was  to  be 
computed  for  the  purposes  of  distribution,  whether  from  the 
time  of  his  own  death,  or  from  the  time  of  the  death  of  Mrs, 
BagneU  and  her  children.  If  the  former,  the  grandchildren 
of  Mrs.  WUIdns  would  be  entitled  to  a  share,  if  the  latter  they 
would  be  excluded. 

It  will  be  observed  that  this  question  does  not  depend,  as 
m  most  of  the  cases  that  were  cited,  upon  the  construction  of 
the  will.    Neither  is  it  possible  for  us,  by  any  judgment  we 
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can  render,  to  carry  out  the  manifested  and  obvious  intent  of 
the  testator.  In  this  case,  as  in  Shiddam  v.  Smith  and  many 
others,  the  actual  intent  of  the  testator  must  be  disappointed. 
He  took  every  precaution  that  suggested  itself  jbo  his  own 
mind,  and  as  we  may  presume,  to  the  mind  of  the  solicitor  by 
whom  the  will  was  prepared,  to  shut  out  the  greater  part  of 
his  next  of  kin,  and  to  defeat  the  interest  or  the  inheritance 
of  the  parties  to  whom  the  law  under  our  decision  has  assigned 
the  fund.  And  it  is  only  the  peculiar  wording  of  the  will  that 
has  brought  about  this  unexpected  result,  so  that  an  extra- 
ordinary combination  of  circumstances  which  no  one  could 
have  foreseen  has  permitted  the  next  of  kin  to  make  claim. 
If  the  testator's  natural  daughter  died  without  leaving  lawful 
issue,  the  fund  was  to  go  to  his  nieces  in  equal  proportions,  or 
to  their  lawful  issue  then  living.  Now  the  daughter  bad  issue, 
and  it  is  only  the  want  of  proof  that  they  survived  her,  from 
the  fact, of  their  perishing  at  sea  in  the  same  ship,  and  the 
circumstances  of  this  catastrophe  being  utterly  unknown,  that 
has  debarred  the  nieces  of  their  legacy  and  given  rights  to  the 
next  of  kin,  including,  of  course,  these  nieces. 

I  desire  to  bring  out  this  idea  the  more  distinctly  because 
it  seems  to  me  to  dispose  of  most  of  the  cases  that  have  been 
pressed  on  us,  and  puts  an  end  to  all  the  arguments  that  are 
founded  upon  the  presumed  intent  of  the  testator,  and  the 
construction  of  the  will  as  affecting  this  point.  We  have  settled 
the  construction  of  the  will  by  our  previous  judgment,  in  which 
all  parties,  I  believe,  acquiesce.  For  the  purpose  of  this  judg- 
ment we  are  to  deal  with  a  fund  undisposed  of  in  the  spirit  of 
our  Provincial  Act,  which  declares  that  all  such  estate,  real  or 
personal,  as  is  not  devised  in  a  will,  shall  be  distributed  as  if 
the  testator  had  died  intestate. 

What  we  have  to  enquire  into  with  reference  to  this  fund 
is  the  construction  and  meaning  of  the  Statute  of  Distributions, 
our  own  being  founded  upon  and  for  the  purpose  of  this 
argument  identical  with  the  ETigliah  Act,  ££  Jk2S  Charlea^  11.^ 
Chap.  10.  And  as  the  result  of  that  inquiry,  it  would  seem 
both  from  authority  and  from  analogy  that  there  can  be  no 
other  period  than  the  death  of  the  intestate,  (or  in  this  case  of 
the  testator),  at  which  the  rights  of  the  parties  entitled  can  be 
ascertained.    By  the  Statute  of  Distributions,  as  it  has  been 
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often  said,  the  Legislature  makes  a  will  for  a  man  who  has 
failed  in  making  one  for  himself.  It  disposes  of  his  whole 
estate,  both  real  and  personal,  in  this  Province,  and  makes,  in 
fact,  a  fuller  and  a  better  will  than  many  men  can  make  for 
themselves.  The  parties  entitled  in  distribution  resemble, 
therefore,  a  residuary  kgatee,  and  the  rights  of  a  residuary 
legatee  take  effect  from  the  death  of  a  testator,  so  that  if  such 
legatee  die  before  the  amount  of  the  surplus  is  ascertained, 
still  his  representatives  shall  have  the  whole  residue,  and  not 
the  representative  of  the  first  testator.  Toller  on  Executors, 
386,  and  cases  in  Note  3;  Bac  Abr,  75 ;  Lee  v.  Cox,  3  Ath,  il9. 

The  Court  of  Probate  in  England,  as  we  are  assured  by  Sir 
Robert  PhiUimore,  in  one  of  the  opinions  given  in  this  case, 
considers  the  intestacy  to  happen  at  the  death  of  the  testator, 
however  the  operation  of  this  principle,  (and  here  is  the  point 
of  the  case),  may  have  been  holden  in  abeyance  by  a  will, 
which  might,  if  certain  events  which  did  not  occur  had  occurred, 
(that  is,  if  the  daughter  or  her  issue  in  this  case  had  survived), 
have  prevented  an  intestacy. 

fn  other  words,  the  bequests  in  this  will,  which  disposed  of 
the  whole  fund,  having  failed  by  the  contemporaneous  deaths 
of  Mrs.  Bagntll  and  her  children,  subsequent  to  the  death  of 
the  testator,  his  intestacy  is  to  be  computed  and  the  rights  of 
parties  thereunder  ascertained  and  adjusted  just  &s  if  no  will 
and  such  bequests  had  ever  been  made.  As  it  has  been  well 
said,  an  intestacy  once  established,  all  intention  on  the  part  of 
the  testator  is  excluded. 

The  cases  on  this  branch  of  the  law  are  said  by  Lord 
Broughant  to  be  almost  innumerable,  and  some  of  them  were 
considered  by  Lord  Campbeil  to  be  erratic.  It  would  be  no 
easy  task,  indeed,  either  to  review  or  reconcile  them.  .  I  shall 
attempt  neither  the  one  nor  the  other,  but  having  examined 
the  leading  cases  that  have  been  so  earnestly  put  forward  as 
favoring  a  view  opposite  to  my  own,  it  is  due  to  the  parties 
and  to  the  interests  involved  that  I  should  take  up  some  at  least 
of  these  cases  and  inquire  into  their  true  bearing. 

The  AUomey-Genei^al  v.  Doyley,2  Eq.,  Cas.  Ab.,  194,  decided 
in  1735,  was  a  case  not  of  intestacy,  but  purely  of  construction. 
The  testator  gave  the  produce  of  his  estates  to  his  niece  for 
life,  an4  after  her  death  he  gave  the  estates  to  such  sons  as  she 
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should  leave  behind  her,  in  a  certain  succession,  and  for  want 
of  such  issue,  the  trustees  were  to  dispose  of  the  testator's 
estates  to  such  of  his  relations  of  his  mother's  side  who  were 
more  deserving,  and  in  such  manner  as  they  should  think  fit, 
and  for  such  charitable  uses  and  purposes  as  they  should  also 
think  most  proper  and  convenient.  The  niece  died  without 
issue,  and  the  Court  directed  that  one-half  the  estate  should  go 
to  testator's  relations  on  the  mother's  side,  without  judging  of 
their  respective  merits,  and  the  other  half  to  chai'itable  uses. 
And  the  Judge  held  that  there  could  be  no  representative  of 
those  relations  who  died  in  the  niece's  lifetime,  for  before  her 
death  no  part  thereof  vested  in  any  of  the  relations,  and  it  was 
contingent  whether  they  would  be  entitled  thereto  or  not. 
Here  the  relations  claimed,  not  under  the  Statute  of  Distribu- 
tions, but  under  the  will.  They  did  not  claim  in  the  character 
of  next  of  kin,  because  the  relations  on  the  father's  side  were 
excluded  by  the  will,  and  the  relations  on  the  mother's  side, 
who  died  in  the  lifetime  of  the  niece,  having  had  no  interest 
at  their  death,  their  representatives  were  excluded. 

BUlingsIey  v.  Wills,  3  Atk.,  219,  decided  in  1745,  was  also 
a  case  purely  of  construction,  and  not  of  intestacy.  The 
testator  gave  to  his  brother,  Capd  BiUviigdey^  the  interest  of 
£1,500  for  life,  and  after  his  decease  gave  it  to  his  children,  in 
a  certain  order  of  succession.  One  of  the  daughters  married, 
and  attained  the  age  of  twenty-one,  but  died  before  her  father, 
and  the  question  was  whether  she  was  entitled  to  her  share  in 
the  £1,500,  and  if  it  was  transmissible  to  her  representative. 
Lord  Hardwicke  held  she  was  not  entitled.  He  said  there 
were  obscure  clauses  in  the  will,  but  it  was  plain  that  nothing 
was  given  in  the  principal  sum  of  £1,500  to  the  children  till 
after  the  death  of  the  father,  and  that  it  was  not  to  take  place 
till  then  in  point  of  vesting  as  well  as  in  point  of  payment. 
In  4  Sare,  399,  Vice-Chancellor  Wigram  said  that  after  very 
great  pains,  Lord  Hardwicke  put  this  case  of  BiUingaley  v. 
Wills  upon  the  particular  circumstances,  which  are  also 
remarked  upon  in  6  DeG.  <k  SttU.,  238.  This  somewhat 
reduces  the  authority  of  the  passage  cited  from  WitHams  on 
Executors,  1117. 

Shwldam  v.  Smith,  6  Dow,  22, 1  shall  pass  over,  as  it  is  so 
thoroughly  reviewed  in  Mr,  Bacoofis  opinion.    It  was  her© 
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that  Lord  Eldon,  having  regard  to  the  whole  of  the  will,  and 
the  facts  found  in  the  special  verdict,  declared  how  disturbed 
be  was  at  the  manifest  intent  of  the  testator  being  defeated. 
But  the  question  he  added  is,  whether  there  is  here  that  intel- 
ligible expression  of  intention  which  shews  how  the  property 
is  disposed  of  to  the  exclusion  of  the  heir,  who  never  claims 
by  force  of  the  intent,  but  by  the  rule  of  law. 

Wharton  v.  Barker,  4  Kay  &  Johnston,  488,  turned  wholly 
on  the  construction  of  a  will,  and  the  effect  of  the  word 
"  then,"  in  ascertaining  the  distributable  parties.  It  appears 
to  me  to  be  chiefly  valuable,  as  a  review  of  the  preceding  cases, 
and  as  drawing  certain  conclusions  which  have  a  bearing 
upon,— but  no  immediate  relation  to — the  case  now  in  hand. 
It  was  tried  before  Vice-Chancellor  Wood,  who  delivered  an 
elaborate  judgment,  from  which  I  extract  one  or  two  passages. 
"  I  find  it  decided,"  says  he,  "  by  a  continuous  stream  of 
authority,  interrupted  a  little,  possibly  by  some  decisions  of 
Sir  John  Leach,  that  where  there  is  a  limitation  by  will  to 
one  for  life,  and  after  his  decease,  then  to  the  next  of  kin  of 
the  testator.  Those  who  are  to  take  under  the  designation, 
*next  of  kin,'  are  the  persons  who  answer  that  description  at 
the  death  of  the  testator,  and  not  those  who  answer  that 
description  at  the  death  of  the  tenant,  for  life ;  in  accordance 
with  the  broad  principle  of  construction,  by  which  all  gifts  to 
a  class  following  after  a  bequest  for  life,  in  the  same  property, 
vest  immediately  upon  the  death  of  the  testator.  Again,  in 
Edlovxiy  V.  Holloway,  5  Ves.,  399,  Lord  AlvanLey,  construe - 
ing  the  will,  remarks  that  "  the  question  arises  upon  a  very 
doubtful  clause.  Unquestionably,  it  is  competent  for  a  testa- 
tor, if  he  thinks  fit,  to  limit  any  interest  to  such  persons  as 
shall,  at  a  pai*ticular  time  named  by  him,  sustain  a  particular 
character.  The  only  question  is,  whether  upon  the  true  con- 
struction of  this  codicil,  it  must  necessarily  be  intended  that 
he  did  not  mean  by  those  words  what  the  law,  strictly  speak- 
ing, would  prima  fade  intend,  heirs  at  law  at  the  time  of  his 
death.'* 

Cooper  V.  Dennison,  13  Sim.,  290,  was  decided  in  1843  by 
Vice-Chancellor  ShadtvelL  The  will  of  the  testator,  after 
bequeathing  certain  legacies  and  providing  for  the  maintenance 
of  his  daughter,  proceeded  thus :  "  And  my  mind  and  will 


134  .    HARTSHORNE  et  al.  v.  WILKINS  et  at. 

farther  is,  that  in  case  my  said  wife  shall  survive  my  said 
daughter,  then  my  said  trustees  thall  pay  the  whole  of  the 
annual  produce  of  my  said  estate  to  my  said  wife,  for  and 
during  the  term  of  the  material  life,  and  that  at  her  decease  a 
third  part  be  paid  and  applied,  according  to  her  last  will  and 
testament ;  and  the  other  two-thirds  I  will  shall  go  and  be 
paid  to  my  other,  the  next  of  kin,  of  my  paternal  line." 

The  testator  died,  possessed  of  personal  estate  only,  leaving 
his  wife  and  daughter,  and  three  brothers  and  a  sister,  him 
surviving.  The  daughter  married  and  died  before  the  widow, 
leaving  two  daughters.  The  widow  died,  not  having  duly 
exercised  the  power  of  making  a  will,  so  that  one-third  of  the 
testator's  residue  had  become  undisposed  of. 

Now,  here  was  a  partial  intestacy,  arising  out  of  and 
depending  upon  a  contingency.  Had  the  widow  made  a  will 
there  would  have  been  no  intestacy.  The  intestacy  could 
hardly  have  been  contemplated  by  the  testator,  and  he  made 
no  provision  for  it.  It  did  not  in  fact  exist  till  the  death  of 
the  widow  intestate.  Just  as  it  did  not  exist  here  till  the 
contemporaneous  death  of  Mrs,  Bagnell  and  her  children. 

Yet  the  Vice-chancellor  held  that  in  the  events  which 
happened,  the  testator  died  intestate  as  to  the  said  one-third 
of  the  residue,  and  that  upon  his  death  such  equal  third 
became  vested  as  to  one-third  part  thereof  in  the  testator's 
widow,  and  went,  therefore,  to  her  representative,  and  as  to 
the  remaining  two- third  part  thereof,  in  his  daughter,  as  his 
next  of  kin»  and  went,  therefore,  to  her  issue.  As  to  the 
remaining  two-third  parts  of  the  residue,  it  was  decreed  that 
they  became  vested  in  the  issue  of  the  daughter  and  the  two 
surviving  brothers  of  the  testator,  in  equal  shares,  as  the 
nearest  of  kin  of  the  said  testator  of  his  paternal  line  then 
living. 

In  Bullock  V.  Downes,  9th  House  of  Lords  Cases,  1,  the  testa- 
tor, after  specific  bequests  to  different  members  of  his  family,, 
gave  the  residue  to  three  persons  in  trust,  to  pay  the  dividends 
to  his  son  for  life,  and  in  case  there  should  not  be  any  child  of 
the  son  "  then  to  stand  possessed  of  the  same  in  trust  for  such 
person  or  persons  of  the  blood  of  me,  as  would  by  virtue  of 
the  statutes  of  distributions  of  intestate  estates,  have  become 
and  been  then  entitled  thereto,  in  case  I  had  died  intestate^' 
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The  ar^ment  in  this  case,  as  in  Wharton  v.  Barker,  turned 
upon  the  effect  of  the  word  "  then/'  as  an  adverb  of  time  ;  and 
it  was  held  that  the  persons  entitled  were  to  be  ascertained  at 
the  death  of  the  testator.  So  far,  then,  as  a  decision  founded 
on  the  construction  of  a  will  bears  upon  this  case,  it  appears 
to  me  a  very  strong  authority  for  the  view  I  have  taken. 
Lord  Cranvxyrth  says  (fol.  18,)  that  the  Courts  have  held  in 
modem  times  that,  prima  facie,  the  language  of  a  testator  is 
to  be  taken  to  refer  to  those  who  are  his  next  of  kin  at  his 
death,  not  to  those  who  may  happen  to  answer  that  descrip- 
tion at  the  determination  of  preceding  particular  interests. 
He  adds,  "  It  is  impossible  to  say  that  the  language  of  a  will 
may  not  be  such  as  to  shew  that  persons  answering  the 
description  of  next  of  kin,  according  to  the  statute,  at  some 
time  other  than  that  of  the  testator's  death,  may  have  been 
those  intended  to  take.  But,  as  a  general  rule,  the  death  of 
the  testator  is  the  time  to  which  the  testator  must  be  held  to 
refer." 

So  at  page  13  the  Lord  Chancellor  says,  "  in  the  will  now 
to  be  construed,  nothing  appears  to  indicate  an  intention  in 
the  testator  contrary  to  the  general  rule  ;  and,  on  the  contrary, 
the  second  "  then  "  in  this  limitation  seems  expressly  to  refer 
to  the  time  of  the  testators  death,  as  the  period  when  the  class 
was  to  be  ascertained." 

These  concurring  opinions,  shewing  the  modem  rule  and 
the  tendency  of  the  more  recent  decisions,  would  be  unanswer- 
able were  we  dealing  with  a  question  of  construction,  and 
carry  with  them  great  weight  when  we  are  inquiring  into  the 
general  principle. 

It  follows  that  as  Mrs.  WUJdns,  upon  the  death  of  Col. 
Cmghton,  intestate,  would  have  been  entitled  to  one-third  of 
the  estate,  that  same  right  remains  or  revives  upon  the  death 
of  Mr8.  BagneU  and  her  children,  creating  a  quasi  intestacy, 
and  her  share,  she  having  died  intestate,  descends  to  her  chil- 
dren and  grand-children  representing  two  of  her  daughters. 

There  was  some  difference  of  opinion,  in  1866,  upon  the 
principle  of  division  among  the  children  of  the  brother  and 
sister  of  the  testator,  but  a  reference  to  the  authorities,  shews 
clearly  that  the  distribution  must  be  per  atirpes,  and  not  2>^r 
capita.    Pre,  Chan.,  5i;  SP.  Williams,  50 ;  2  Ves.,  213. 
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The  views  we  had  intimated  on  these  points  rendered  it 
necessary  that  administration  should  be  taken  out  of  the  estate 
of  Mrs,  Wilkina,  which  has  accordingly  been  done  by  John 
Creighton.  Jane  Ilaya,  one  of  the  original  parties,  has  died, 
and  administration  to  her  estate  has  been  taken  out  by  George 
Duncan.  Charles  W,  Parker  has  become  the  legal  personal 
representative  of  his  mother,  Lucy  Parker.  On  the  2nd  inst., 
an  amended  case  was  filed  under  the  hands  of  all  the  original 
parties  surviving,  or  their  solicitors  and  counsel,  signed  also 
by  the  counsel  of  the  executpx  of  the  surviving  trustee,  and 
by  the  above  representatives  or  their  solicitors, — ^all  the  said 
parties  claiming,  according  to  their  several  and  representative 
legal  interests,  whatever  they  may  be,  and  praying  the  Courts 
to  award  and  decree  to  them,  severally  and  respectively  such 
portions  of  the  fund  in  question  as  the  Court  shall  consider 
them  entitled  to. 

This  would  have  enabled  us  to  settle  the  proportions  of 
all  the  claimants,  and  to  deliver  a  final  judgment,  which  we 
had  accordingly  prepared.  But  the  amended  case  introduces 
a  new  party,  whose  rights,  if  any  existed,  in  Jul}^  1866,  just 
as  they  existed  now,  but  which  we  had  never  heard  of  before. 
It  appears  by  the  amended  case  that  the  late  Mev.  Hibhert 
Binneyt  a  son  of  Lv^jy  Binney,  survived  Joseph  Creighton, 
but  pre-deceased  Mrs.  Bagnell,  and  his  legal  personal  repre- 
sentative, who  is  no  party  to  the  case,  though  these  facts  are 
set  out,  claims  to  be  one  of  the  next  of  kin  of  the  testator,  at 
his  decease,  and  as  such,  entitled  to  a  share  in  the  fund.  If 
established,  it  reduces  the  shares  of  the  other  five  children  of 
Lucy  Binneyy  frome  one-fifth  of  one-third  of  the  fund,  to  one- 
sixth.  Now,  it  is  obvious  that  we  are  in  no  condition  to 
adjudicate  upon  this  claim,  which  has  neither  been  argued 
before  us,  nor  is  it  admitted  by  the  parties  whose  interests  it 
affects.  A  further  delay,  however,  of  our  judgment  would  be 
highly  injurious  to  the  other  parties  whose  interests  are  ascer- 
tained, while  for  various  reasons,  as  the  delay  has  never 
originated  with  ourselves,  a  further  delay  would  be  distasteful 
to  us.  We  proceed,  therefore,  on  the  grounds  stated  in  our 
two  judgments,  to  apportion  the  fund  of  £8133  2s.  lld.«  three 
per  cent,  consols,  with  the  accruing  interest  thereon,  since  the 
death  of  Mrs,  BagneU,  subject  to  the  annuity  of  £80  sterling 
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to  Mrs.  Home,  to  the  costs  of  argument  and  to  the  charges  of 
the  trustees,  as  follows : — One-third  to  John  Creighton,  iii  his 
own  right,  to  Lucy  Keaimey  and  to  George  Dumcan,  the  legal 
personal  representative  of  Jane  Hayes,  children  of  the  testa- 
tors brother,  John  Crcighton,  in  equal  shares,  that  is,  one- 
ninth  of  the  whole  fund,  or  the  net  proceeds  thereof  to  each. 
One-third  to  the  legal  personal  representative  above  named,  of 
Sarali  Wilkins,  the  sister  of  the  testator,  to  be  divided  among 
her  children  and  grandchildren,  in  six  equal  shares,  one  each, 
being  one-eighteenth  part  of  the  net  proceeds,  to  Lends  M. 
WUkins^  Martin  I,  WilJcins,  Charles  I.  Wilkins,  Sarah  May- 
Hard,  and  her  husband,  Thomas  Maynard,  in  her  right,  and 
the  children,  respectively,  of  Lucy  Sturge  and  Isabella  Morri- 
«m,  daughter  of  the  said  Sarah  WUkins. 

The  remaining  one-third  part  of  the  net  proceeds  will  be 
divisible  among  the  five  children  of  Lucy  Binney,  also  sister 
of  the  testator,  in  equal  shares,  that  is,  one-fifteenth  part  to 
each,  unless  the  legal  peraonal  representative  of  Hibbert 
Binney  shall  establish  a  share  to  a  claim  therein ;  this  last 
point  being  reserved  for  further  argument  and  decision. 
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A  MRS  devise  of  lands,  previous  to  the  enactment  of  sec.  S3,  c.  81,  Reriaed  Statute*, 
(Ith  Seria),  vas  insufflcient  to  pass  a  fee  simple,  bat  If  the  testator,  in  makinjj:  the  devise,  at 
the  aune  time  imposed  a  charge  upon  the  devisee,  then  the  fee  would  pass. 

J.  C,  bj  bis  will,  directed  that  the  lot  of  land  upon  which  he  resided,  should  be  equally 
divided  between  his  two  sons,  as  they  mi^ht  think  right  or  expedient. 

Ileld,  that  this  devise  did  not  of  itself  give  them  the  fee  simple. 

But  the  testator  directed  in  another  clause  of  the  will,  thtvt  his  son  Arehfftald  should 
■■iit  his  other  son  Roderick  In  building  a  house,  the  assistanoe  being  specified  as  a  liability  for 
ODe-half  the  expense. 

ffeM,  that  the  Imposition  of  this  charge,  which  ^ras  a  personal  one  upon  the  devisee, 
ArdiSkald,  and  not  upon  the  lands,  enlarged  his  estate  to  a  fee  simple. 

YouNO,  C.  J.,  now,  (December  21st,  1867,)  delivered  the 
judgment  of  the  Court,  as  follows : — 

This  is  a  special  case  on  the  will  of  the  late  John  Chisholm, 
and  the  question  is,  whether  it  gave  an  estate  in  fee  simple  in 
the  lands  devised  to  Archibald  Chiskolm.  The  will  is  dated 
1st  June,  1876,  and  contains  the  following  clauses  : 
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"  And  as  touching  my  worldly  affairs,  real  or  personal  estate, 
wherewith  it  has  pleased  God  to  bless  me,  I  give,  devise  and 
dispose  of  the  same,  after  pay'ng  my  lawful  debts  and  funeral 
expenses,  in  the  following  manner  and  form : — 

First  I  give  and  bequeath  unto  Roderick  Ohisholm  and 
Archibald  Chisholm,  my  two  beloved  sons,  the  lot  of  land  on 
which  I  reside,  to  be  equally  divided  between  them  as  they 
think  right  or  expedient,  reserving  only  and  excepting  my 
mansion  house  to  Archibald  Chisholvfi,  my  beloved  son,  to  be 
held  and  possessed  by  him  for  ever  as  his  real  right  and  property. 

Seventhly.  I  order  and  appoint  that  all  my  horned  cattle  or 
stock  on  the  lot  or  farm  be  equally  divided  by  my  executors 
or  administrators  into  three  equal  shares,  that  is  to  say,  a  share 
to  Roderick  Chisholm.B,  share  to  A  rchibcUd  Chi8holm,B,nd  a  share 
to  Angus  Chisholra.  I  mean  after  my  lawful  debts  are  paid, 
and  after  the  lot  of  land  purchased  for  Angus  Chisholm  is  paid 
ofi,  and  I  also  order  and  appoint  that  my  executors  or  admin- 
istrators do  make  allowance  and  compensation  to  Roderick 
Chiaholm  and  Archibald  ChisJtxylm.sX  the  time  of  payment  of 
aforesaid  lot,  to  Angus  Chiskolm,  that  is  to  say,  any  money 
that  has  been  earned  or  possessed  by  Angus  Chishom  at  the 
time  shall  be  equally  divided  into  three  shares  and  deposited 
in  the  hands  of  the  administrators,  so  as  to  be  appropriated 
according  to  their  will,  in  case  they  might  deem  it  expedient 
to  pay  off  a  part  of  it  in  respect  of  the  money  that  may  be 
necessary  for  defraying  the  expenses  connected  with  the  lot 
of  land  purchased  for  said  Ayigiis  Chisholray  my  son." 

It  is  to  be  noted,  first  of  all,  that  in  our  Act  concerning  wills, 
passed  in  1840,  and  borrowed  almost  literally  from  the  English 
Act  of  1838,  it  was  provided  by  section  30,  that  it  should  not 
extend  to  any  will  made  before  the  1st  of  October.  1840;  but  this 
limitation  has  not  been  repeated  in  any  of  the  three  series  of  the 
Revised  Statutes,  and  the  existing  law  is  to  be  found  only  in  the 
112th  chapter  of  the  third  series.  A  grave  question  may  possibly 
arise,  whether  the  23rd  section  of  that  chapter  be  not  retro- 
spective ;  but  as  the  counsel  did  not  come  prepared  to  argue 
that  point,  it  was  agreed  that  it  should  be  raised  in  this  cause, 
and  a  new  argument  had,  only  in  the  event  of  our  construc- 
tion of  the  will  being  adverse  to  Archibald  Chisholm,  the 
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legatee.  We  think,  howerer,  that  on  the  old  cases  previous  to 
]84tO,  this  will  gave  him  an  estate  in  fee,  and  I  shall  succinctly 
state  the  grounds  of  our  decision.  There  can  be  no  question,  on 
reading  the  will,  but  that  the  testator  intended  to  give  his  two 
sons,  Roderick  and  Ardiibald,  the  fee  simple  in  his  homestead 
farm. 

It  was  argued  that  the  first  clause  did  not  evince  that 
intention,  and  that  we  ought  not  to  look  to  other  clauses  in 
the  will  to  give  it  a  larger  meaning.  But  the  rule  of  construc- 
tion is  directly  the  opposite.  In  Stokes  v.  Salorruyns,  4  Eng. 
Law  &  Eq.  Kep.,  133,  it  is  laid  down  that  the  intention  of  the 
testator  is  to  be  collected  from  the  context  of  the  whole  will, 
and  the  duty  of  the  Court  is  to  examine,  with  this  object  in 
view,  every  clause  in  the  will,  and  apply  thereto  the  general 
rules  of  construction  adopted  by  the  Courts.  So  it  was  held 
m  East  V.  Twyford,  4  H.  L.  C,  517,  that  reference  may 
be  made  from  one  part  of  a  will  to  another,  in  order  to 
ascertain  the  meaning  of  each  part,  even  where  the  rules  of 
law  as  to  construction  are  the  best  established  and  the  most 
cogent. 

It  is  not  enough,  however,  that  the  Court  sees  clearly  the 
intent  of  the  testator,  for  where  he  has  not  used  apt  words  to 
express  his  meaning,  his  obvious  intent  has  in  numerous  cases 
been  defeated.  More  especially  has  this  been  the  case  where 
devises  of  land  have  been  cut.  down  to  estates  for  life.  "  The 
rule  of  construction,"  says  Jarman,  {2  Jarman  on  Wills, 
171,)  is  entirely  technical,  and  a  conviction  that  it  is  gene- 
rally subversive  of  the  actual  intention  of  the  testator, 
always  induced  the  Courts  to  lend  a  willing  ear,  whenever  a 
plausible  pretext  for  a  departure  from  it  could  be  suggested." 
Tbls  is  strong  language  coming  from  so  cautious  and  so 
judicious  a  writer  as  Jarman,  and  it  was  doubtless  the  same 
conviction  that  induced  the  Legislature  of  the  mother  country 
and  of  our  own  Province  to  adopt  the  more  rational  rule,  in 
the  28th  section  of  the  English  Act,  and  the  ZSrA  section  of 
ours.  Guided,  then,  by  the  old  law,  let  us  inquire  on  what 
grounds  the  fee  in  this  case  can  be  sustained. 

It  was  urged  that  the  preamble  shewing  that  the  testator 
meant  to  dispose  of  all  his  estate,  real  or  personal,  could  be 
incorporated  with  the  first  devise,  and  thereby  would  pass  the 
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foe.  And  some  of  the  earlier  cases  sustain  this  view.  In 
Denn  v.  Gdskin^  1  Cowp.,  661,  Lord  MansfidA  treated  the 
introductory  words  as  very  material,  for  there  the  testator 
expressed  his  intention  to  dispose  of  his  worldly  estate  as  the 
testator  does  here.  But  in  the  case  of  Frogmorton  v.  Wright, 
2  Black,  889,  where  the  will  began  with  the  words,  "  as  touch- 
ing the  disposition  of  all  my  temporal  estate,**  no  attention  -was 
paid  to  this  distinction,  nor  has  it  been  treated  since  with  much 
regard.  "  Many  cases  show,"  says  Judge  Bayley,2  Cr.  &  Jer.,621, 
"  that  the  words  in  the  preamble  cannot  make  a  larger  estate 
than  is  given  in  the  body  of  the  will."  They  may  assist  the 
Courts,  however,  said  Lord  Lyndhurst,  in  the  same  case,  in 
the  construction.  The  Courts  have  laid  hold  of  them  as  they 
do  of  every  other  circumstance  in  a  will  that  may  help  to 
guide  their  judgment  to  its  right  and  true  construction.  Where 
they  show  that  the  testator  intended  to  part  with  his  whole 
interest,  the  subsequent  words  will,  if  possible,  be  construed 
so  as  to  pass  an  estate  in  fee,  and  to  prevent  an  intestacy  as 
to  any  part  of  the  testator's  property.  These  rules  I  derive 
from  Greenleafs  Cruise,  136,  212,  where  the  cases  are  col- 
lected. 

It  must  next  be  conceded  that  the  descriptive  words  in 
the  devise,  "  the  lot  of  land  on  which  I  reside  to  be  equally 
divided  between  my  two  sons,  as  they  think  right  or  expedi- 
ent," are  of  themselves  insufficient  to  pass  the  fee.  Words 
much  stronger  than  these  have  frequently  been  rejected.  In 
Doe  d,  Norris  v.  Tucker,  3  B.  &  Ad.,  473,  the  testator, 
after  bequeathing  to  his  wife  his  freehold  estate  for  life, 
devised  "  all  the  above  bequeathed  lands,  goods  and  chattels, 
to  his  three  sons,  and  to  every  other  of  his  children  then  in 
being,  share  and  share  alike  equally  to  be  parted  between 
them."  Yet  it  was  held  that  the  children  took  only  life 
estates  in  their  respective  shares  after  the  death  of  the  wife. 
There  is  no  case,  said  Parke,  J.,  in  which  a  fee  has  been  held, 
to  pass  by  a  mere  devisee  of  lands,  and  though  there  is  no 
doubt  as  to  the  intention  of  the  testator,  the  words  are  not 
sufficient  to  carry  it  into  effect.  So  in  Harding  v.  Roberts^ 
29  Eng.  Law  &  Eq.  Rep.,  451,  a  bequest  by  a  testator  of  his 
house,  together  with  all  his  other  goods  and  effects  whatsoever, 
to  his  four  children,  to  be  equally  divided  between  them,  was  ' 
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held  to  give  the  children  only  an  estate  for  life  in  the  house. 
"  I  give  and  bequeath  unto  my  son,  J.  M.,  all  that  hempbutt 
now  in  my  possession  at  the  decease  of  my  wife,"  held  in 
Morris  v.  Lloyd,  4  New  Rep.,  153,  not  to  pass  the  fee.  A 
devise  by  a  testator  to  his  daughter  of  all  his  lands,  tenements 
and  hereditaments,  by  her  freely  to  be  possessed  and  enjoyed, 
held  in  Doe  d.  Ashby  v.  Baine,  2  C.  M.  &,  R.,  23,  only  a  life 
estate.  So  also  in  Doe  d.  Clarke  v.  Clarke,  I  C.  &  M.,  39,  a 
devise  of  all  that  dwelling-hoase,  malt  kiln,  stable  and  garden, 
with  all  lands  appertaining  to  the  same,  the  said  property 
being  and  lying  in  the  township  of  W.  The  last  is  rather  a 
remarkable  case ;  for,  as  I  take  it,  had  the  testator  transposed 
the  word  and  given  all  his  property  in  the  dwelling-house, 
the  fee  would  have  passed.  So  also  in  this  -will,  it  would 
have  passed,  had  any  word  been  used  descriptive  of  the 
testator's  right,  title  or  interest.  The  words,  property  or 
estate,  would  have  been  enough,  and  the  reason  that  the  word 
estate  in  tlie  preamble  is  not  enough,  is,  that  to  pass  the  fee  it 
roust  be  in  the  operative  part  of  the  will.  1  Excheq,,  526 ; 
BwHon  V.  White,  14  Eng.  Law  &  Eq.  Rep.,  499. 

It  is  fortunate,  then,  for  the  devisee  that  the  testator,  with- 
out intending  it,  has  given  him  a  fee,  by  imposing  upon  him 
a  charge.  This  must  be  a  charge,  not  upon  the  lands,  but 
upon  the  devisee,  IJi,  M,  &  W.,  705 )  6  B.  &  P.,  349 ;  creating 
a  personal  duty,  with  the  certainty  or  possibility  of  loss.  The 
cases  are  collected  in  Jarman,  and  more  largely  in  Greenleafs 
Ciiiise,  and  establish  these  rules,  however  light  the  duty,  and 
however  insignificant  the  possibility  of  loss  may  be.  T.  W. 
devised  copyhold  lands  to  his  eldest  son,  paying  forty  shillings 
to  each  of  his  brothers  and  sisters.  The  lands  were  of  the 
nature  of  borough  English.  Adjudged — that  he  took  a  fee. 
Cro,  Eliz.,  204.  A.  seized  in  fee  of  lands,  made  his  will,  and 
gave  his  cousin  B.  £20,  to  be  paid  out  of  his  lands  within  one 
year;  and  after  other  legacies,  he  gave  all  his  lands  to  Richard 
generally.  Adjudged — that  Richard  took  an  estate  in  fee  ;  2 
Sliow.  Rep.,  38.  A  person  devised  lands  to  A.  B.,  condition- 
ally, that  he  should  allow  to  his  son  Nicholas,  meat,  drink, 
kc,  daring  his  natural  life,  it  was  urged  that  A.  B.  must  have 
a  larger  estate  than  for  his  own  life,  for  otherwise,  instead  of 
having  a  benefit  by  the  will,  he  would  be  prejudiced  if  he 
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should  perform  it.  Adjudged — that  A.  B.  took  an  estate  in  fee 
simple,  Lee  v.  Stephens^  2  Show.,  49.  In  Collier's  case,  6  Co.^ 
16,  the  land  was  devised  to  the  testator's  brother,  "  paying  to 
one  twenty  shillings,  and  to  others  small  sums,"  and  there  the 
devisee  was  adjudged  to  have  a  fee,  because  he  was  personally 
liable,  and  after  payment  of  the  legacies,  and  before  satisfac^ 
tion,  might  die.  Let  the  sum  charged  upon  a  devise,  says 
Lord  MaTisfield,  be  ever  so  small,  it  shall  give  a  fee  ;  but  if  it 
be  made  payable  out  of  the  annual  profits,  it  is  otherwise. 
3  Burr,  1623.  Of  the  more  modem  cases.  Judge  Kent,  10 
JohnaioUy  153,  praises  Sir  James  Manff/dd'e  decision  in  Doe 
V.  Clark,  5  B.  &  P.,  343,  as  the  most  logical  and  clear ;  but  he 
adds  that  in  this  branch  of  law  it  is  in  vain  to  look  for  uni^ 
formity  and  harmony  of  decision.  So  Mr.  Hilyard,  in  his 
work  on  Real  Property,  (vol.  1,  page  634,)  remarks  that  there 
is  no  instance,  perhaps,  in  the  law  where  decisions  are  so 
unsatisfactory,  as  the  foundation  of  principle,  or  where  a  care« 
f ul  inquiry  so  fully  realizes  the  impossibility  of  anything  more 
than  approximation  to  settled  and  well  defined  rules.  Elach 
case,  in  fact,  he  adds,  turns  upon  its  own  circumstances,  and  is 
drawn  out  from  the  application  of  an  established  rule  by  the 
very  slightest  points  of  difference  from  previous  and  analagous 
decisions.  With  this  rather  uncertain  light  to  guide  us,  but 
with  the  manifest  intention  of  the  testator  as  the  pole  star  in 
construing  the  will,  let  us  inquire  if  any  charge  is  really 
imposed  on  the  devisee.  By  the  first  clause  he  is  bound  to 
assist  his  brother  Roderick,  to  build  a  house  necessary  for  the 
accommodation  of  himself  and  family,  the  assistance,  as 
appears  by  the  next  branch  of  the  sentence,  being  a  liability  for 
one-half  the  expense.  There  is  no  doubt  that  this  charge,  if 
imposed  in  respect  of  the  devise  of  a  moiety  of  the  farm  to 
Archibald,  would  be  amply  sufficient  to  enlarge  his  estate  to 
a  fee.  But  it  is  urged  that  it  is  a  charge  not  in  respect  of  the 
whole  devise,  but  only  of  the  mansion  which  is  to  be  held  and 
possessed  by  A  rchibald  as  his  real  right  and  property,"  meaning 
his  sole  right  and  property,  and  that  this  is  the  consideration 
for  the  charge. 

Now,  in  one  sense,  it  may  be  looked  at  in  this  narrower 
light;  but  a  larger  and 'more  liberal  construction,  without 
violence  to  the  grammatical  structure  and  meaning,  may  well 
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extend  the  consideration  to  Archibald's  half  of  the  homestead 
farm,  followed  by  a  special  proviso  as  to  the  mansion  house. 
The  whole  clause  should  be  read  as  making  one  consistent  and 
wise  provision  for  the  subsistence  and  comfort  of  his  sons  and 
their  families ;  and  why  should  we  be  astute  in  tracing  out 
and  establishing  a  meaning  which,  at  the  death  of  the  legatees, 
is  to  reduce  the  interest  of  their  children  to  a  mere  fraction 
of  their  father's  estate,  and  to  deprive  their  widows  of  their 
dower.  These  are  consequences  which,  as  we  can  plainly  see, 
were  never  dreamt  of  by  the  testator,  nor  by  the  late  Rev. 
Alexander  Mdcdonnell,  who  prepared  and  witnessed  the  will. 

The  second  charge  that  was  urged  at  the  argument,  as 
arising  out  of  the  purchase  of  a  farm  for  Nicholas,  seems 
rather  a  deduction  from  a  legacy  than  a  charge.  The  pur- 
chase was  to  be  made  by  the  executors  or  administrators,  and 
though  a  portion  of  the  price  was  to  come  out  of  Archibald's 
share,  and,  therefore,  was  a  loss  to  him,  it  is  difficult  to  bring 
this  within  the  definition  of  a  personal  charge.  It  is  of  value 
thoagh,  as  showing  the  true  construction  of  the  first  and 
second  clauses  taken  together.  The  purchase  for  Angus  was 
to  be  of  a  lot  of  land  equal  in  value  to  the  third  part  of  the 
lot  devised  to  Archibald  and  Rodeinck.  This  purchase,  accord- 
ing to  the  case  in  Hobart,  65,  means  a  purchase  in  fee 
simple,  and  the  estate  in  the  homestead  farm  must  have  been 
intended  to  be  equally  large,  otherwise  it  could  not  be 
accounted  of  equal  value. 

For  these  reasons,  we  are  of  opinion  that  the  will  gave  an 
estate  in  fee  simple,  to  Ardiibald  Chisholm,  and  that  judg- 
ment should  be  entered  for  the  plaintiff. 
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Thi  defendant's  barque  caus^ht  fire,  and  was  sojttled  and  sunk  alongside  a  whaiT  In 
Halifax  harbor.  She  was  raised  by  the  Columbia  Coast  Wrecking:  Company  and  sold  to  one  O. 
Wilson,  at  public  auction,  on  December  t2nd,  1805,  for  the  sum  of  £662  lOs.,  be  paying  a 
deposit  of  £56,  and  retaining  the  balance.  On  the  16th  of  January,  1866,  Wilson  receired  a 
bill  of  sale  of  the  barque,  but  did  not  register  it  until  the  25th  of  May.  On  the  14Ui  of  March, 
previous,  the  plaintiff  commenced  proceedings  against  defendant,  as  an  absent  or  absconding 
debtor,  under  which  the  barque  was  attached,  and,  on  the  i9th  t>f  the  same  month,  Wilson  was 
served  with  a  summons,  as  defendant's  agent,  in  order  to  bind  the  balance  still  remaining'  in 
his  hands. 

Subsequent  to  the  servi.«  upon  him  of  the  summons,  Wilson,  out  of  the  funds  In  his 
hands,  paid  to  the  agents  of  the  Wrecking  Company  the  sum  of  1633.67,  for  their  demand  for 
salvage  services. 

Ueldf  inter  aiia,  that  having  done  so  with  notice  of  plaintiff's  interest  in  the  fund,  and 
without  enabling  him  to  contest  the  Company's  claim,  in  whole  or  in  part,  he  must  be 
regarded  as  having  made  the  payment  of  his  own  wrong,  and  that  plaintiff's  right  to  the  fund 
could  not  be  prejudiced  thereby. 

WiLKiNS,  J.,  now,  (Dec.  21st,  1867),  delivered  the  judgment 
of  the  Court : — 

On  the  14th  of  March,  1866,  the  plaintiff  caused  an  attach- 
ment against  the  defendant,  as  an  absent  or  absconding  debtor, 
to  be  extended  on  a  certain  barque  called  the  Daniel,  in  the 
harbour  of  Halifax,  and  one  George  Wilson  was,  on  the  19th 
of  the  same  month,  summoned  as  the  agent  of  the  defendant. 
The  plaintiff  obtained  a  judgment  against  the  defendant,  in 
May,  1867,  for  $1706.66.  At  the  inst«,nce  of  WiUon,\iQ  released 
the  vessel  from  the  attachment,  on  the  security  of  a  bond 
executed  by  the  latter,  dated  the  19th  of  July,  1866.  Wilson 
had  purchased  the  vessel  at  auction  on  the  22nd  of  December^ 
1865,  under  circumstances  that  will  be  stated,  for  the  sum  of 
£652  10s.,  paying  a  deposit  of  £56,  and  retaining  the  balance. 

His  declaration,  (in  which  he  acknowledged  £596  IDs.  to 
be  in  his  hands),  was  made  before  Mr.  Justice  DesBarrea  on  the 
10th  of  April,  1866,  and  in  it  he  stated  that,  though  he  had 
had  the  vessel  in  his  possession  since  the  30th  or  31st  of 
December  then  previous,  he  had  not  obtained  a  bill  of  sale  of 
her  until  subsequently  to  the  last  mentioned  day.  On  the  12th 
of  June,  1867,  the  plaintiff  obtained  from  Mr.  Justice  Bliss,  at 
Chambers,  an  order  nisi  on  Wilson  to  pay  to  the  plaintiff  the 
amount  of  his  judgment,  and  that,  in  default  thei*eof,  an 
execution  should  issue  against  him.  This  was  founded  on  an 
affidavit  of  plaintiff,  made  on  the  10th  of  June,  1867,  stating 
substantially  the  above  recital  of  facts.    On  the  25th  of  June, 
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on  which  day  Mr.  Justice  Blis8*8  order  nisi  was  made  returnable, 
Wilson  made  an  affidavit  disclosing.aTnong  other  things  referred 
to  hereafter,  the  fact  of  those  particular  claims  having  been 
made  on  the  balance  of  the  purchase  money  of  the  vessel  in 
his  hands,  which  are  mentioned  in  the  order  of  the  25th  of 
June,  That  order  was,  in  substance,  as  follows : — WUson  was 
required  to  pay  into  Court  $1706.66,  being  the  amount  of  the 
plaintiflTs  judgment,  to  be  deposited  in  the  Bank  of  Nova 
Scoiia,hy  the  Receiver-General ^  there  to  remain  subject  to  the 
order  of  the  Court,  or  a  Judge  thereof.  Liberty  was  thereby 
given  to  the  plaintiff  to  apply  to  the  Court  or  a  Judge  for  the 
payment  over  of  the  last  mentioned  sum  to  respond  his  judg- 
ment The  order  then,  after  reciting  Wilson's  allegations  of 
claims  made  on  him  in  respect  of  the  fund,  and  in  respect  of 
the  barque  Daniel ;  first  by  -4 .  W.  Lavender ,  on  a  mortgage  on 
the  vessel ;  secondly,  by  Spearwater,  for  wages  and  services 
as  master  of  that  vessel;  and  by  the  Columhia  Coast  Wrecking 
Company,  for  salvage  of  the  vessel,  amounting  to  §823.67,  and 
which  had  been  alleged  by  WUson  to  have  been  paid  by  him  ; 
proceeded  to  direct  that  Wilson  should  be  at  liberty  to  apply 
to  have  repaid  to  him,  out  of  the  moneys  paid  into  Court,  so 
much  of  the  said  sum  of  8823.67  as  had  not  bf  en  then  already 
retained  by  him  out  of  the  whole  purchase  money  of  the  said 
vessel, being  the  sum  of  $148.33.  The  learned  Judge  proceeded 
further  to  order  that  WUson  might  apply  for  repayment,  out 
of  the  fund  paid  in,  of  either  or  both  of  the  amounts  of  the  said 
two  other  claims,  or  that  the  said  several  claimants  might  so 
apply.  It  was  also  lastly  thereby  ordered  that  all  affidavits 
in  support  of  those  claims  should  be  filed  on  or  before  the  1st 
day  of  October  then  next,  and  that  the  plaintiff  should  be  at 
liberty  to  bring  in  and  use  affidavits  in  reply,  which  last  should 
be  filed  befoi*e  the  1st  of  November  then  next  ensuing.  Sub- 
joined to  Mr.  Justice  Blisss  last  mentioned  order  is  the 
following  minute,  viz : 

StatemeiU  respecting  the  Salvage  claims  mentioned  in  the 

above  Rule. 

Amount  to  be  paid  into  Court $1706  6ft 

Whole  amount  of  purchase  of  vessel,  less  deposited . .  2386  00 

Amount  of  claims  of  salvage 823  67 

Balance  of  salvage  claim  to  be  repaid  agent,  if  allowed    144  33 
10 
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On  the  1 4th  of  November,  1867,  Mr.  Justice  Bliss  msAe  ^ 
further  order  to  the  effect  that  the  Receiver-General  should  pay 
to  the  plaintiff  the  amount  of  his  judgment,  with  the  interest^ 
unless  cause  to  the  contrary  should  be  shewn  within  the  first 
few  days  of  the  present  terou 

The  affidavits  read  at  the  argument,  in  connection  with  the( 
consecutive  orders  of  Mr.  Justice  Miss,  present  the  claims  of 
rival  claimants  on  the  fund  under  the  control  of  the  C^urt,  a9 
paid  in  by  Wilson,  which  may  be  stated  and  classified  as 
follows : 

1st.  Plaintifi^s  claim  to  the  whole  fund  paid  in,  with  its 
accrued  bank  interest. 

The  agent  Wilson,  on  the  other  hand^  insists  that  the  whole 
fund  in  his  hand,  when  he  was  summoned,  should  be  held  sub-" 
ject,  (in  priority  and  preference  to  the  plaintiff's  judgment),  to^ 

2nd.  A  claim  by  Wier  A  Co,,  as  agents  of  certain  alleged 
underwriters  of  the  vessel  in  question,  to  an  extent  which 
covers  the  whole  of  the  said  fund  in  his  hands  at  th«  time  ol 
the  service  of  the  summons. 

3rd.  A  claim  by  B.  Wier  <t  Co,,  as  agents  of  and  on  behalf 
of  a  New  York  Company,  called  "  The  Columbia  Coast  Wrecking 
Company,"  of  $833.67,  for  salvage  services  alleged  to  have 
been  performed  by  the  said  Company  on  the  said  barque  when 
lying  sunk,  after  having  been  scuttled,  in  consequence  of  a  fire 
in  Halifax  harbour,  in  November,  1865,  which  said  sum  the 
said  agent,  (Wilson),  paid  to  B.  Wier  Jk  Co,,  on  the  first  of 
October,  1866,  in  full  for  the  said  alleged  salvors,  when  the 
same  was  demanded  of  him,  and  subsequently  to  the  service 
on  him  of  the  said  summons. 

4th.  To  a  claim  by  B.  Wier  A  Co,,  as  agents  of  and 
on  behalf  of  one' J.  A.  Spearivater,  amounting  to  S560,  for 
wages  and  board  furnished  by  his  said  agents,  against  the 
barque  owners  and  all  concerned,  as  allowed  by  Lloyds,  in  gene- 
ral average  statement,  for  master's  wages  and  board,  allowed 
from  date  of  scuttling  the  vessel  to  date  when  salvage  operations 
ceased: 

January  24th, — 70 days* wages. $330  00 

II  ft  II        board 210  00 

$560  00 
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5th.  To  a  claim  by  the  said  B,  Wier  &  Co.,  as  agents  for 
the  ship  Daniel,  her  cargo  and  all  concerned,  of  £172  lis.  9d., 
which,  as  they  allege,  was  payable  by  the  barque  to  the  owner 
of  her  deck-load,  jettisoned,  and  so,  as  they  allege,  fixed  and 
adjusted  as  her  contribution  in  general  average,  and  which  sum, 
they  allege,  they  remitted  to  the  said  owner. 

6th.  To  a  claim  of  one  Albert  Webster  Lavender  on  A  parts 
of  the  said  barque,  under  a  mortgage  executed  by  the  defendant, 
Peter  Augustus  Spearwater,  registered  on  the  26th  of  April, 
18C4,  (the  day  of  date  of  the  mortgage),  in  the  Book  of  Registry 
for  the  Port  of  Nassau,  in  the  Island  of  New  Providence,  for 
£217  sterling  and  interest,  of  which  said  mortgage  it  is  proved 
that  no  release  was  entered  in  the  said  books  on  the  14th  of 
September,  1867. 

Before  considering  the  said  right  so  insisted  on  by  the  agent, 
(WUaon),  in  respect  of  these  several  claims,  we  will  look  at  the 
general  leading  features  of  the  case,  as  gathered  from  the  effect 
of  the  affidavits.  Wilson  bought  on  the  22nd  December,  1865, 
and  his  bill  of  ^e,  executed  by  P.  A.  Spearwater,  the  registered 
owner,  is  dated  the  16th  of  January,  1866.  The  summons 
was  served  on  him,  at  the  suit  of  the  plaintiff,  on  the  19th  day 
of  March,  1866.  In  his  declaration  made  before  Mr.  Justice 
DesBarres,  he  states  that  the  purchase  money,  less  the  deposit 
paid  by  him  at  the  sale,  remained  in  his  hands,  and  he  makes 
mention  of  the  claims  of  nobody.  The  sale  of  the  barque, 
which  was  conducted  by  /.  D.  Nash  is  Co.,  as  auctioneers,  is 
stated  in  the  printed  advertisement  as  an  "  Underwriters  sale," 
and  that  it  was  "  by  order  of  her  underwriters."  The  minute  of 
sale,  signed  by  the  agent,  Wilson,  states  terms  of  sale  thus,  viz : 
"Cash  to  be  paid  B,  Wier  &  Go,,  subject  to  the  captain,  (P.  A. 
8pearwater*s),  order." 

Nash,  in  his  affidavit,  speaks  of  the  barque  as  sold  for  the 
benefit  of  the  underwriters.  The  plaintiff,  on  the  other  hand, 
swears  that  the  sale  was  conducted  by  the  auctioneer  and  by 
the  late  master,  and  that  no  member  of  the  firm  of  Wier  Jc  Co. 
was  present  thereat.  It  is  proved  both  by  Wilson  and  by  the 
plaintiff  that,  at  the  time  of  the  sale,  the  barque  was  represented 
to  be  free  from  incumbrances,  and  that  the  purchaser  would 
receive  a  clear  title.  The  bill  of  sale  itself  also  contains  a 
covenant  to  the  same  effect 


148  OXLEY  V.   SPEARWATER. 

John  T,  Wylde  swears  that,  in  accordance  with  instructions 
received,  (not  from  the  said  "  Columbia  Insurance  Company,^ 
the  alleged  underwriters),  but  from  the  said  "  Columbia  Coast 
Wrecking  Company"  the  alleged  salvors,  and  also  from  the 
said  captain,  the  barque  was  sold. 

It  is  in  proof,  also,  that,  though  the  sale  took  place  on  the 
22nd  of  December,  18G5,  no  claim  for  the  purchase  money  by 
Wier  <k  Co.,  on  behalf  of  the.  underwriters,  was  made  to  the 
agent,  Wilson,  until  the  18th  of  August,  1866,  and  although  the 
vessel  is  spoken  of  as  having  been  condemned  and  ordered  to 
be  sold,  it  is  not  stated  when,  or  on  what  account,  or  by  what 
authority,  and  there  is  no  proof  of  any  risk  having  been  taken 
by,  or  any  payment  made  by,  the  alleged  underwriters,  for  or 
in  respect  of  the  barque,  or  of  any  .abandoment  of  the  vessel  to 
them,  or  of  their  having  any  interest  in  her. 

It  must  be  borne  in  mind,  also,  that  the  facts  of  the  case 
establish  that  "  The  Columbia  Insurance  Company^*  "  The 
Columbia  Coast  Wrecking  Company^  and  Spearwater,  the 
late  master  of  the  barque,  all  of  whom  are  proved  to  be  repre- 
sented here  by  Wier  &  Co.,  as  their  agents,  have  had  a  very 
long  period  of  time,  viz.,  from  the  22nd  of  December,  1866,  up 
to  the  present  time,  to  verify  their  respective  claims,  whilst 
they  have  been  aware  of  this  plaintiffs  claim  ever  since  that 
claim  arose,  on  service  of  the  summons  on  the  agent,  Wilson. 
As  the  effect  of  that  service  was  primxi  facie  to  bind  the  fund 
admitted  by  Wilson  to  be  in  his  hands  to  respond  the  claim 
of  this  plaintiff  under  the  writ  of  attachment,  since  corisum- 
mated  by  a  judgment,  the  burden  must  reasonably  lay  on  the 
agent,  who  apprehended,  as  he  alleges,  that  certain  "  maritime 
liens,"  in  the  strict  sense  of  such  obligations,  attached  to  the 
subject  of  his  purchase,  and  might  hereafter  be  judicially 
enforced  against  it ;  to  cause  adequate  proof  to  be  produced  to 
establish  the  existence  and  the  amounts  of  these,  and  referring 
to  his  oppoi*tunities  of  communicating  with  the  claimants,  he 
has  now  had  abundant  means  of  doing  so. 

We  will  now  proceed  to  consider  how  far  he  he  has  suc- 
ceeded in  showing  that  such  claims  exist,  or  that  they,  or  any 
of  them,  are  likely  to  be  judicially  recognized  as  against  the 
vessel,  so  that  the  plaintiff,  claiming  the  fund  and  receiving  it, 
or  any  portion  of  it,  by  order  of  the  Court,  should  be  required 
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to  indemnify  Wilson  against  them,  or  any  of  them.  We  infer 
from  the  evidence  on  that  point,  as  a  whole,  that  the  sale  of  the 
barque  was  made  for  and  on  account  of  Spemnvater,  the  owner, 
from  whom,  eventually,  the  agent  obtained  his  bill  of  sale,  and 
that  the  purchase  money  was  payable  to  him,  and  not  to  the 
alleged  underwriters,  who  have  failed  to  shew  any  legal  interest 
in  the  barque  at  the  time  of  the  sale. 

We  consider  the  claim  preferred  in  respect  of  average  con- 
tiibutionof  the  barque  to  the  owners  of  the  deck-load  jettisoned, 
as  entirely  out  of  the  question,  because,  to  say  nothing  of  the 
defects  of  proof  of  the  fact  on  which  that  claim  is  grounded, 
there  is  n  o  proof  of  any  usage,  which,  alone, according  to  English 
law,  would  warrant  a  claim  for  such  contribution  ;  neither,  it 
the  claim  were  substantiated  against  the  owners  of  the  vessel, 
is  any  authority  shewn  to  the  effect  that  it  could  be  enforced 
by  providing  in  rem  against  the  vessel.  ' 

The  claim  of  SpeoA^vater,  the  master,  is  presented  in  a  very 
questionable  shape.  He  admits  payment  of  his  wages  in  full 
up  to  the  loth  of  November,  1865,  on  arrival  of  the  barque  at 
Halifax,  and  he  claims  from  that  time,  not  in  respect  of  salvage 
services,  but  as  loages,  8350  for  seventy  days, — a  period  which 
his  agents  thus  express,  viz.,  "  from  date  of  scuttling  tlie  vessel 
to  date  when  salvage  operations  ceased."  Of  that  part  of  his 
collective  claim  which  refers  to  board,  when  on  shore,  we  need 
not  speak,  as  it  never  could  be  regarded  as  a  claim  that  would 
afiect  the  interests  of  Wilson,  which  are  in  question.  Spear- 
iiaier,  indeed,  informs  us  of  the  monthly  wages  that  he  was 
to  receive,  and  which  he  did  receive  up  to  the  time  of  the  ship's 
arrival  at  Halifax,  but  of  the  nature  and  duration  of  his 
maritime  contract  as  master,  we  are  left  in  entire  ignorance. 
Any  legal  claim  unsatisfied  for  his  wages  would,  of  course, 
under  the  17th  and  18th  Victoria,  chapter  104,  section  191, 
constitute  a  maritime  lien  on  the  ship,  but  he  has  failed  so  to 
establish  its  existence  that  we  can  suppose  that  it  would  or 
could  be  judicially  recognized  as  a  burden  on  the  barque,  which 
is  now  the  property  of  Wilson.  Indeed,  when  the  very  state- 
ment of  his  claim  shews  that,  during  the  w^hole  period  to 
which  it  refers,  the  vessel  was  lying  a  wreck,  in  the  harbour  of 
Halifax,  and  be  boarding  on  shore,  it  is  difficult  to  understand 
how  he  could  have  any  claim  for  wages,  for  that  period  which 
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the  law  would  recognize.  See  17  and  18th  Vic,  chapter  104, 
section  185.  Two  of  the  above  mentioned  ciaims  yet  remain 
to  be  decided  on.  As  respects  the  mortgage  of  A  of  the  barque 
to  secure  £217  sterling,  and  interest  from  the  date  of  it,  (Apinl^ 
1864),  duly  registered,  as  it  is  proved  to  be,  in  the  books  of  the 
Registry  in  the  Port  of  Nassau,  in  Providence,  we  are  bound 
to  regard  it  as,  prima  facie,  at  least  constituting  a  maritime 
Hen  on  the  barque,  which  (in  whosoever's  ownership  or  possession 
she  was  may  be),  may  be  legally  enforced  against  her,  at  the 
instance  of  Lavender,  the  mortgagee. 

The  books  of  registry  shew  that  the  mortgage  was  not 
released  on  the  14th  September,  1867.  See  Merchant  Shipping 
Act,  1854,  part  11,  sec.  107,  which  makes  a  certified  copy  of 
the  register  of  a  mortgage,  prima  facie,  proof  of  all  the  matters 
contained  or  recited  in  such  register. 

The  mortgage  in  question,  a  privileged  incumbrance,  that 
may,  hereafter,  perhaps,  be  urged  and  enforced  in  the  proper 
Court  against  the  ship,  does  not  appear  subject  to  any  sus- 
picion as  to  its  good  faith  as  an  existing  security,  unless, 
indeed,  such  can  attach  to  either  or  both  of  these  circum- 
stances, viz. ;  first,  the  near  affinity  proved  to  exist  between 
the  mortgagee  and  the  late  owners ;  and,  secondly,  the  non- 
production  by  the  former  of  the  instrument  itself  for  the 
inspection  of  this  Court.  In  every  view  of  this  claim  we  feel 
it  impossible  to  disregard  the  appeal  made  to  us  by  the  agent, 
to  protect  him  against  the  consequences  of  this  lien  being 
enforced  against  his  ship,  which  was  warranted  to  be  free 
from  all  incumbrances  existing  when  he  purchased  her.  The 
remaining  claim  is  that  of  the  agent,  Wilson,  to  be  allowed 
out  of  the  whole  fund  in  his  hand  when  he  was  summoned^ 
$823.67,  which,  on  the  pressing  claim  of  Wier  A  Co,,  as  agents 
of  the  New  York  "  Columbia  Coast  Wrecking  Company*'  and 
threatened  arrest  of  his  vessel,  for  alleged  salvage  services  on 
the  barque,  he  paid,  in  October,  1866. 

We  think,  that,  under  the  circumstances  in  proof,  the  sum 
so  paid  cannot  be  allowed  to  the  agent,  in  preference  to  the 
plaintiff's  claim,  by  virtue  of  the  summons  served  on  the 
agent.  The  quantwm  of  compensation  for  the  last  mentioned 
services  was,  as  we  gather  from  an  affidavit  of  John  T.  Wylde, 
made  on  the  25th  of  September ^  1867,  fixed  thus: — Samvsl 
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Caldwell  and  William  Ackhurat,  Esquires,  were  appointed  (to 
use  their  own  language  in  the  recital  of  their  award)  to  adjust 
a  dispute  between  the  Columbia  Codst  Wrecking  Company 
and  the  agents  of  the  barque  Daniel,  and  cargo,  relative  to  a 
claim  made  by  the  said  company,  for  services  rendered  in 
raising  the  barque,  sunk  alongside  of  a  wharf  in  the  harbour 
of  Halifax.  They  adjusted  the  compensation,  so  far  as  the 
barque  was  concerned,  at  a  third  of  the  net  proceeds  of  the  sale 
of  her.  At  what  precise  time  these  gentlemen  were  appointed 
arbitrators,  docs  not  appear ;  but  their  award  is  dated,  28th 
February,  1866.  In  disposing  of  the  part  of  the  case  before 
MHy  dates  of  circumstances  and  events  included,  become 
material. 

On  the  22nd  December,  1865,  Wilson  bought,  at  auction, 
the  barque  in  question.  In  the  November  previous  to  this, 
the  alleged  salvage  services  were  commenced*  The  bill  of  sale 
(which  was  not  registered  until  the  25th  May,  1866,)  bears 
date  on  the  16th  Januai^f,  1866. 

It  is  not  stated  precisely  when  the  submission  of  the  quan- 
tum of  compensation,  above  referred  to,  was  made  to  Caldwell 
and  Adchurst,  but  it  was  made  to  them  by  Wier  Jc  Co,, 
acting  as  agents  of  the  salvor  company  on  the  one  hand,  and 
of  the  owTiers  of  the  barque  on  the  other,  and  the  award  was 
made  at  a  time  when  Wilson  (for  whom  they  were  not  acting) 
had  become  beneficially  interested  in  the  barque,  as  the  pur- 
chaser thereof  at  the  sale,  and  was  in  possession  of  and  held  a 
duly  executed  bill  of  sale  of  her.  On  the  19th  of  March,  1866, 
WiUon  was  served  with  a  summons  at  the  suit  of  the  plaintiff, 
and  the  fund  of  Spearwatcr  in  his  hands  bound  thereby. 
The  plaintiff's  affidavit,  made  on  the  30th  of  October,  1867, 
contains  this  important  allegation  in  connection  with  the  pre- 
sent subject  of  our  inquiry,  and  it  is  presented  to  us  without 
any  contradiction. 

He  says,  "In  a  conversation  held  by  me  with  the  said 
George  Wilson,  sometime  after  I  released  the  said  barque,  as 
aforesaid,  (and  he  released  her  in  July  1866,)  the  said  Oeorge 
Wilson  told  me  that  a  demand  was  made  upon  him  by  B. 
Wier  <fc  Co.,  for  the  sura  charged  by  the  said  Colurribia  Coast 
Wrecking  Company,  for  the  cost  of  raising  the  said  barque, 
and  thereupon  I  forbade  the  said  George  Wilson  to  pay  the 
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same,  and  informed  him  that  I  would  hold  him  accountable 
for  the  amount  of  my  judgment." 

In  the  face  of  this  warning,  Wilson,  (as  is  testified  to  by 
Wier  and  Wylde^  afterwards,  and  oh  the  1st  of  October,  1866, 
paid  to  Wier  S  Co.,  on  their  demand,  on  behalf  of  the  com- 
pany, the  full  amount  that  they  claimed  as  compensation  for 
salvage,  and,  of  course,  if  plaintiffs  interests  require  him  to 
contest  either  the  existence  of  the  claim,  or  the  quantum  of 
it,  he  will  be  precluded  from  effectually  doing  either,  if  this 
voluntary  payment  by  the  agent  be  allowed  by  this  Court. 

It  does  not  appear  that  Wilson,  at  this  time,  when  he  knew 
that  the  plaintiff  had  a  legal  interest  in  the  funds  in  his 
hands,  and  when  the  demand  in  question  was  made  upon  him 
by  Wier  <b  Co,,  required  or  enabled  the  plaintiff  (who  had  so 
forbidden  him  to  recognize  the  claim)  to  stand  in  the  gap,  and 
contest  the  asserted  right,  as  against  the  barque ;  but,  without 
taking  that  step,  he  chose  to  pay  the  demand  out  of  the  fund 
in  question.  We  cannot  but  regard  him  as  having  so  paid  it, 
as  against  the  plaintiff,  of  his  own  wrong,  thereby  treat- 
ing the  claim  as  made  on  himself,  personally,  and  that  plain- 
tiff's rights  in  regard  to  the  fund  cannot  be  prejudiced  by  the 
act.  Under  the  circumstances,  there  now  exists,  as  a  conse- 
quence of  WilsorCs  spontaneous  act,  (spontaneous,  because  not 
ordered  by  judicial  authority,)  no  "maritime  lien"  on  the 
barque,  in  respect  of  that  charge  which  Wilson  chose  to 
acknowledge.  The  claim  itself  is  extinguished  by  the  act  of 
the  payment  made  by  him. 

The  fund  under  the  control  of  the  Court  is  to  be  appropri- 
ated thus : — The  plaintiff,  subject  to  the  decision  now  reserved, 
as  to  the  costs  of  Wilson,  is  to  receive  the  whole  of  it,  with 
the  bank  interest  accrued  on  it  since  it  was  paid  in  by  the 
agent,  on  the  following  condition,  viz. : — He  is  to  give  Wilson 
a  satisfactory  bond  of  indemnity  in  the  penal  sum  of  £250, 
currency,  against  any  claim  that  may  be  made  and  enforced 
against  the  barque  on  the  mortgage  in  question,  within  one 
year  after  notice  served  on  the  mortgagee  of  this  order,  and 
that  he  is  within  that  time  required  to  pursue  his  said  claim 
against  the  vessel.  This  plaintiff  to  have  immediate  notice  of 
such  proceeding  when  instituted  by  Lavender,  Should  the 
bond,  either  as  regards  its  form  or  sufficiency  as  a  security, 
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when  tendered  by  the  plaintiff  to  Wilson,  not  be  satisfactory 
to  him,  he  may  apply  to  the  Court  or  one  of  the  judges  to  have 
the  same  settled.  The  plaintiff  is  to  receive  his  costs  from 
Ppcarwater,  the  late  master. 

Lavender  is  to  have  no  costs.    As  regards  the  agent's  {Wil- 
60 lis)  costs,  that  question  is  reserved. 


Mckenzie  v.  cordon. 

A  cnrriTOR  haa  a  reasonable  time  to  decide  to  the  credit  of  which  of  two  accoufits  ho  will 
p!i«  a  ffuni  of  money  that  has  been  paid  him,  without  a])i»lloation  of  it,  b)'  his  debtor.  An 
!!  -uat  decision  is  not  required  ;  and,  where  neither  party  has  made  an  appropriation,  the 
C  ;irt  may  exercise  the  }x>wcr  to  do  so. 

A  witness  must  state  some  irround,  professional  or  practical,  on  which  his  knowledge  rests, 
to  tinaliiy  him  to  s|ieak  of  the  law  of  a  forei^i  State.  It  is  not  enoU(>  h  for  such  a  witness  to 
Av  that  be  is  familiar  with  the  forciipi  la#,  without  stating  the  ground  on  which  his  know- 
k-l^e  rests. 

Where  a  witness  bad  resided  in  this  Province,  as  American  Consul,  for  six  jears,  during 
which  time  certain  currency  laws  were  passed  in  the  United  States,  of  which  his  only  know- 
led^'e  was  derived  from  ha\ing  them  transmitted  to  him. 

//''(J,  that  this  was  not  a  sufficient  qualification,  in  the  absence  of  an  assertion  that  hla 
•'fi'.cul  duties  required  him  to  acquaint  himself  with  the  currency  laws  of  his  C4)untry. 

JoiTNSTOXE,  K  J.,  now,  (December  21st,  18G7,)  delivered 
the  judgment  of  the  Court: — 

Thijj  action  was  tried  at  Piciou  before  Mr.  Justice  Des- 
B'lrres,  at  the  last  Spring  Circuit,  and  has  been  brought  up 
for  argument,  by  the  defendant  s  counsel,  on  a  rule  nisi  for  a 
new  trial.  The  writ  contains  a  count  on  a  promissory  note, 
for  8220,  dated  the  twelfth  of  August,  1864,  made  by  the 
defendant  payable  to  the  plaintiff  on  demand  ;  and  a  count  for 
money  lent,  and  for  interest.  The  particulars  comprise  a 
charge  of  the  note,  and  for  $220  as  money  lent,  with  interest, 
and  allow  a  credit  on  such  charge  of  $32  paid. 

The  first  and  second  pleas  apply  to  both  counts,  denial  and 
pavment  The  remaining  pleas,  the  third  and  fourth,  are 
confined  to  the  note,  and  allege  the  making  of  the  note  in 
C'dlfoimia,  and  that,  not  being  expressed  to  be  payable  in 
gold,  it  was  payable  in  the  currency  of  the  United  StateSy  in 
paper  of  the  value  in  Nova  Scotia,  of  S90 ;  and  in  these  pleas 
a  set  off  to  the  promissory  note  is  pleaded. 
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From  the  minutes  it  appears  that  the  plaintiff  and  defend- 
ant had  removed  from  the  county  of  Fictow  to  California, 
and  there  had  dealings,  and  the  defendant  having  become 
indebted  to  the  plaintiff  in  8620,  gave  him  an  order  for  S400, 
which  was  paid,  and  the  note  for  $220.  The  plaintiff 
alleged,  and  the  defendant  did  not  deny,  that  the  debt  was 
payable  in  gold,  and  that  the  $400  was  paid  in  gold,  and  that 
the  note  was  ^ven  on  a  settlement  of  accounts  the  day  before 
the  plaintiff  left  California  to  return  to  Nova  Scotia^  whither 
the  defendant  also  intended  to,  and  did  return  some  time 
after.  Soon  after  the  defendant  returned  he  paid  the  plaintiff 
$32  on  account  of  the  note,  and  repeatedly  promised  to  pay 
the  balance.  The  statement  that  the  contract  was  for  pay- 
ment in  gold  is  confirmed  by  the  fact  that  the  $400  having 
been  paid  in  gold,  the  defendant  acknowledged  a  balance  of 
$220,  which  was  much  more  than  would  have  been  due,  had 
the  $620  been  payable  in  the  paper  currency  of  the  United 
States. 

At  the  trial  the  plaintiff's  counsel  moved  to  amend  by 
adding  a  count  for  goods  sold  and  delivered,  which  the  learned 
Judge  thought  him  entitled  to,  but  which  the  plaintiff's  coun- 
sel waived,  owing  to  the  urgency  of  the  opposition  offered  by 
the  defendant's  counsel.  At  the  trial,  evidence  was  offered  on 
the  defense,  of  the  United  States  currency  laws,  for  the  pur- 
pose of  showing  that  the  note  was  invalid  for  want  of  a  stamp, 
and  that  the  note  not  being  expressed  to  be  payable  in  gold, 
had  been  payable  in  California^  in  the  paper  currency  of  the 
United  States,  and  that,  consequently,  no  more  could  be  recov- 
ered here  than  the  value  of  that  currency. 

At  the  argument,  the  questions  chiefly  spoken  to  were,  the 
the  proof  necessary  to  establish  the  foreign  law,  and  the  legal 
effect  of  the  want  of  a  stamp.  The  leading  cases  cited  have 
clearly  determined  the  law ;  viz.,  the  Sussex  Peerage  Case, 
11  CI.  and  F.  117,  in  1844;  and  Earl  Nelson  v.  Lord 
BHdport,  8  Beavan,  537,  in  1845.  The  preceding  cases, 
and  they  are  very  numerous,  are  chronologically  arranged  in 
a  note  to  the  latter,  and  succeeding  cases  have  not  altered  the 
principles  settled  in  those  two  authorities, — they  have  but 
somewhat  extended  their  application. 
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I  think  the  learned  Judge  was  right  in  refusing  to  allow 
the  defendant's  counsel  to  ask  i/r.  French  whether,  according 
to  the  laws  of  the  United  States,  a  promissory  note  to  be  valid 
must  be  stamped,  because  the  competency  of  that  gentleman 
to  answer  the  question  had  not  been  established.  He  had  said 
he  was  familiar  with  the  law  regulating  the  currency  of  the 
United  States,  but  stated  no  ground,  professional  or  practical, 
on  which  his  knowledge  rested,  beyond  the  information  that, 
in  some  of  the  States,  any  person  may  plead  in  the  courts  for 
himself,  and,  in  one  State,  may  advocate  the  cause  of  another, 
a  basis  of  professional  qualification  somewhat  too  broad.  If 
this  witness  did  in  truth  possess  the  means  of  information 
which  the  courts  have  decided  to  be  requisite  before  a  witness 
can  be  accredited  to  speak  of  the  la^v  of  a  foreign  State  the 
defendant's  counsel  should  have  drawn  out  the  fact.  The 
only  other  witness  on  the  laws  of  the  United  States  was  Mr. 
Norton,  the  United  States  consul  at  Pidou,  He  did  not 
assert  that  his  official  duties  required  that  he  should  make 
himself  acquainted  with  the  currency  laws  of  the  United 
States,  and  he  professed  to  be  only  partially  familiar  with 
them.  He  had  not  been  in  the  United  States  for  six  years, 
within  which  time  the  laws  in  question  had  been  passed,  and 
and  from  his  own  testimony,  his  only  means  of  knowledge 
were  derived  from  having  had  the  laws  transmitted  to  him 
while  in  Pictou,  a  source  of  information  insufficient  under  the 
case  relied  on  by  the  defendant's  counsel ;  VanderDonckt  v. 
TheIuson,8  C.  B.,812. 

In  the  case  before  the  Court,  it  was  necessary  that  the 
witness  should  possess  knowledge  of  the  laws  of  the  United 
States  sufficient  to  qualify  him  to  discriminate  in  its  applica- 
tion to  peculiar  circumstances.  The  want  of  a  stamp  might 
render  a  note  void,  or  merelv  inadmissible  in  evidence  in  the 
courts  of  the  United  States,  in  which  latter  case  it  would  be 
receivable  here,  and  the  general  system  might  have  modifica- 
tions in  its  application  to  the  State  of  Califoi'nia,  Neither  of 
the  witnesses  was,  I  think,  shown  from  the  evidence  to  possess 
the  means  of  knowledge  necessary  to  qualify  him  to  speak  on 
the  subject. 

The  objections  taken  by  the  defendant,  after  the  action 
was  commenced,  received  no  countenance  from  his  own  con* 
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duct.  He  repeatedly  promised  to  pay  the  note,  and  even 
when  examined  at  the  trial  did  not  venture  to  assert  his 
belief  that  the  note  was  invalid  in  California  for  want  of  a 
stamp,  or  that  it  was  there  payable  in  the  paper  currency  of 
the  United  States.  The  latter  of  these  objections  appears  for 
the  first  time  in  his  pleas,  and  the  former  not  until  the  trial, 
a  fact  that  might  have  excluded  the  evidence  respecting  the 
stamp  on  other  grounds  than  those  taken. 

The  defendant's  counsel,  besides  impugning  the  validity  of 
the  note,  and  depreciating  the  currency  in  which  it  was  pay- 
able, also  objected  to  evidence  being  given  as  to  its  consideration, 
on  the  ground  that  there  was  no  count  in  the  writ  for  goods 
sold  and  delivered.  It  appeared  that  the  sum  of  $620,  due 
from  the  defendant  to  the  plaintifT,  had  been  made  up  of 
charges  for  money  lent,  and  for  sheep  sold.     The  price  of  the 

sheep  being $292  00 

The  money  would  amount  to 328  00 

$620  00 

No  appropriation  was  made  of  the  payment  of  $400  by 
either  plaintiff  or  defendant  at  the  time  of  payment,  or  by  the 
plaintiff  since,  until  the  action,  when,  in  the  particulars,  the 
sum  of  $220  is  claimed  as  money  lent,  and  there  was  nothing 
to  show  which  of  the  debts  was  first  contracted.  The  defend- 
ant's counsel  seems  to  have  assumed  that  the  payment  of  $400 
went  first  to  the  satisfaction  of  the  money  debt,  leaving  the 
greater  part  of  the  debt  for  the  sheep  undischarged, — an 
assumption  having  no  warrant  in  the  evidence. 

A  leading  case  on  the  subject  of  appropriation  is  Clayton's 
Case,  1  Merivale,  605.  There  Sir  William  Grant  complained 
that  the  English  decisions  had  gone  farther  in  favor  of  the 
creditor  than  the  rule  of  the  civil  law  authorized,  but  he 
intimated  that  he  would  have  hesitated  before  overrulinsr 
them,  had  the  case  before  him  required  him  to  do  so, — 
which,  however,  it  did  not.  The  Judges  at  Common  Law 
have  not  been  disposed  to  narrow  the  principles  within  the 
strict  limits  of  the  Civil  Law,  and  the  law  on  the  subject 
seems  to  be  now  well  defined.  The  debtor  at  the  time  of 
payment  has  the  power  of  appropriation  ;  if  not  exercised,  the 
creditor  may  then,  or  at  a  reasonable  time  after,  apply  the 
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payment ;  in  default  of  either  making  the  appropriation,  the 
Court,  exercises  the  power,  and  in  doing  so,  takes  the  circum- 
stances into  consideration ;  in  favor  of  the  debtor,  when  one 
<lebt  is  more  burdensome  than  the  other ;  in  favor  of  the 
creditor  when  the  debts  are  unequally  secured  ;  or  by  paying 
off  interest  before  principal.  In  ordinary  cases  of  current 
accounts,  the  rule  generally  is  to  discharge  first  the  earliest 
debts. 

The  following  JEnglish  cases  may  be  referred  to  subsequent 
to  Clayton's  Case: — Bodenham  v.  Purchas,  2  B.  &  Aid.,  45; 
Brook  V.  Eixderby  et  al,,  4  J.  B.  Moore,  601 ;  Simaon  v. 
Ingham,  2  B.  &  C,  72 ;  Williams  v.  Rawlinson,  10  J.  B 
Moore,  371.  Of  Amencan  authorities  a  vast  number  will  be 
found  referred  to  in  notes  to  Williams  on  Personal  Property , 
2  American  from  2  English  edition,  pp.  186-189. 

The  first  question  here  is  whether  the  bill  of  particulars  is 
an  appropriation,  and  if  so,  whether  it  was  made  within  a 
reasonable  time. 

The  learned  American  editors,  in  the  notes  I  have  referred 
to,  say  :  "  There  is  no  doubt  that  the  appropriation  cannot  be 
made  after  a  controversy  has  arisen  between  the  parties." 
p.  189.  The  reasonableness  of  this  rule  is  apparent  when  the 
controversy  arises  on  the  question  of  appropriation.  It  might 
be  otherwise  when  the  controversy  had  no  relation  to  the 
application  of  payments.  The  only  case  cited  in  the  note  on 
this  point  which  I  have  access  to  is  9  WheatoUy  720,  The 
United  States  v.  KirkpatHck,  There  one  of  the  questions  was 
whether  a  bond  given  by  a  collector  of  taxes  should  be  extended 
so  as  to  secure  du  ties  imposed  after  the  bond.  This  was  decided 
in  the  negative,  and  then  the  question  arose,  '*  how  the 
payments  which  had  been  made  by  the  collector  were  to  be 
appropriated  ?"  The  balance  found  due  on  each  account  had 
been  carried  forward  to  the  succeeding  account,  and  the  Court 
(below)  was  of  opinion  that  the  Government  could  not  make 
the  appropriation  at  the  time  of  the  trial,  so  as  to  apply  the 
payments  to  the  extinguishment  of  debts  due  subsequent  to 
the  time  when  the  sureties  ceased  to  be  liable.  This  was 
upheld  in  the  Superior  Court,  where  Story,  J.,  in  giving 
judgment,  said :  "  The  general  doctrine  is  that  the  debtor  has 


158  McKENZlE   v.   GORDON. 

a  right  to  mate  the  appropriation.  If  he  omits  it,  the  creditor 
may  make  it.  If  both  omit  it,  the  law  will  apply  the  payments 
according  to  its  own  notions  of  justice.  It  is  certainly  too  late 
for  either  party  to  claim  a  right  to  make  an  appropriation 
after  a  controversy  has  arisen  and  a  fortiori  at  the  time  of  the 
trial.  In  cases  like  the  present,  of  long  and  running  accounts^ 
where  debts  and  credits  are  perpetually  owing,  and  no  balances 
are  otherwise  adjusted  than  for  the  mere  purpose  of  rests,  we 
are  of  opinion  that  payments  ought  to  be  applied  to  extinguish 
the  debts  according  to  the  priority  of  time,  so  that  the  credits 
are  to  be  deemed  payments  pro  tanto  of  the  debts  antecedently 
due." 

This  case  is  distinguishable  from  the  present.  There  was 
a  running  account  in  which  the  payments  had  in  effect  been 
appropriated,  and  concerning  which  the  decisions  in  England 
are  to  the  same  effect  as  those  of  Judge  Story,  as  will  be  seen 
in  the  cases  I  have  named,  8nd  in  the  American  case  the 
appropriation  was  an  essential  matter  in  controversy,  affecting 
third  parties.  The  sureties  to  the  bond  having  been  held  not 
liable  directly,  the  Court  refused  to  allow  them  to  be  made 
answerable  indirectly  by  a  remodelling  of  the  accounts  at  the 
trial.  On  this  question  of  time  the  case  of  Simson  v.  Ingham^ 
2  B.  &  C,  74,  is  in  point.  There  Holroyd,  J.,  makes  no 
limitations.  He  says :  *'  The  persons  paying  the  money  not 
having  made  any  direct  application  of  it,  the  right  devolved  on 
the  receivers,  and  it  is  equally  clear  that  aldiough  they  did 
not  apply  it  at  the  moment  of  payment,  they  would  have  a 
right  to  make  the  application  at  a  subsequent  period. 

Beat,  J.,  is  more  precise.  His  language  is,  it  is  true,  that 
Sir  William  Grant  says,  in  Clayton's  case,  that  by  the  Civil 
Law  the  application  is  given  first  to  the  debtor  and  then  to  the 
creditor,  and  that  the  creditor  as  well  as  the  debtor  must  make 
his  election  at  the  time  of  payment,  and  that  unless  such 
election  be  immediately  made,  the  law  will  appropriate  it  in 
the  discharge  of  the  most  burdensome,  and,  if  all  are  equally 
burdensome,  of  the  oldest  debts.  But,  according  to  the  cases 
there  cited,  our  law  docs  not  require  from  the  creditor  an  instant 
decision.  I  think  that  he  has  a  reasonable  time  to  decide  to 
which  account  he  will  place  a  sum  that  has  been  paid  him, 
without  application  of  it  by  his  debtor." 
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In  the  case  before  us  there  is  much  to  be  said  in  favour  of 
extending  the  time  allowed  the  ci editor  in  which  to  make  the 
application.  No  controversy  had  arisen  on  that  point,  and  no 
right  was  affected  by  it.  The  note  of  hand  superceded  inquiry 
into  the  question  of  appropriation,  because,  by  mutual  consent, 
the  plaintiff  and  defendant  had  consolidated  the  debts,  deducted 
the  payment  from  the  aggregate,  and  recognized  the  balance 
as  the  debt.  The  defendant,  by  assailing  the  effect  of  the 
note,  threw  the  plaintiff  back  on  the  original  transaction,  and 
it  does  not  seem  to  me  unreasonable  to  give  the  plaintiff,  at 
that  time,  the  same  option  which  he  would  have  had  at  an 
earlier  period  bad  no  settlement  taken  place. 

It  may,  perhaps,  be  more  prudent  not  to  determine  a  point 
of  this  practical  importance,  which  has  not  been  argued,  as  the 
case  before  us  does  not,  I  think,  require  it  to  be  now  decided. 
Assuming  that  the  right  of  appropriation  has  been  lost  by  both 
plaintiff  and  defendant,  it  is  then  for  the  Court  to  make  the 
application  according  to  the  rights  of  the  parties  arising  out  of 
the  circumstances,  or,  as  Mr.  Justice  Stoi^y  expresses  it,  accord- 
ing to  its  own  notions  of  justice. 

Here  the  debts  were  on  the  same  footing,  and  without 
known  priority.  To  decide  on  applying  the  payment  towards 
the  money  debt  would  simply  be  to  enable  the  defendant  to 
defeat  a  just  claim  because  the  writ  contained  no  count  for 
goods  sold,  and  then  we  should  be  called  upon  to  say  whether, 
under  the  facts  reported  by  the  learned  Judge,  we  ought  not 
now  to  allow  the  amendment,  or  to  consider  it  as  having  been 
made  at  the  trial ;  whereas,by  deciding  on  applying  the  payment 
to  the  discharge,  first,  of  the  debt  for  the  sheep,  there  is  no 
surprise  on  the  defendant,  for  the  particulars  gave  him  notice 
of  that  appropriation,  and  no  wrong  is  done  him  in  any  respect ; 
while  no  more  than  common  justice  is  done  to  the  plaintiff. 
This  seems  the  dictate  of  reason  as  well  as  of  justice.  Indeed, 
there  is  but  one  other  way  the  Court  could  do.  and  that  would 
be  to  distribute  the  payment  between  the  two  debts,  and  that, 
as  we  shall  see,  will  either  lead  to  the  same  result  or  to  a  needless 
multiplying  of  actions.  Such  a  distribution  would  give  $212 
towards  the  money  debt  of  $328,  and  $188  towards  the  debt 
for  the  sheep,  $292,  leaving  $116  due  on  the  money  debt,  and 
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8104?  due  for  the  sheep.  A  like  appropriation  of  the  832  will 
give  about  817  towards  the  money  debt,  leaving  899  due,  and 
about  815  towards  the  sheep,  and  leaving  889  due. 

On  referring  to  the  pleading,  we  find  that  the  set-off  is 
only  pleaded  to  the  balance  due  on  the  note,  and  the  note  being 
withdrawn,  on  the  objection  of  the  defendant's  counsel,  nothing 
remains  against  which  the  set-of!  allowed  by  the  jury  can  be 
pleaded,  and  then  the  verdict  of  898  is  sustained  by  the  sum 
shewn  above  to  be  due  on  the  money  debt  after  distributing 
the  payment.  And  the  defendant's  counsel  has  no  cause  to 
complain  if  the  strictness  he  required  to  be  applied  to  the 
plaintiffs  case  on  the  pleadings  should  be  extended  to  himself. 

But  further, — were  the  890  allowed  as  off-set  to  be  likewise 
distributed, — and  more  could  not  be  claimed  by  the  defendant, 
— there  would  still  remain  due,  on  the  money  count  over  $50, 
to  be  recovered  in  this  action,  leaving  nearly  as  much  due  on 
the  claim  for  the  sheep,  tp  be  recovered  in  another  action. 

To  make  a  decision  having  such  a  result  would  be  most 
unwarrantable,  when  the  Court,  assuming  the  plaintiff  to  have 
lost  his  right  of  appropriation,  is  called  upon  to  apply  the 
payments  as  reason  and  justice,  under  the  circumstances, 
require.  And  when,  by  exercising  its  power  by  applying  the 
payment,  in  the  first  place,  toward  the  discharge  of  the  debt 
for  the  sheep,  justice  is  done  to  both  parties,  common  sense  is 
not  outraged,  and  useless  litigation  is  prevented. 

Without,  therefore,  deciding  absolutely  against  the  plain- 
tiff s  right  of  appropriating,  under  the  circumstances,  and 
without  anticipating  cases  which  may  arise  in  which  the 
distribution  of  payments  may  be  necessary  or  proper,  I  am  of 
opinion  that  the  Court  may  exercise  the  power  to  make  the 
appropriation,  supposing  the  plaintiff  not  to  have  done  so,  and 
that  the  verdict  in  this  case  may  properly  be  sustained  on  the 
count  for  money  lent,  and  that  the  rule  for  a  new  trial  should 
be  discharged  with  costs. 
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AiTiAL  from  the  decision  of  a  Judge  at  Cliombere,  dischart^ing  a  rule  to  set  aside  an  order 
tu  bold  to  bail,  and  to  deliver  up  the  bail-bond  to  be  cancelled. 

The  groands  of  appeal  were  firU^  tliat  plaintiff  had  no  cause  of  action  afj^ainst  defendant 
«Len  the  arrest  took  place  ;  and  secmuily^  that  defendant  did  not  contemplate  such  an  absence 
frum  the  Province  as  Jostifled  the  arrest.  • 

Beli^  that  defendant's  affidavits  did  not  clearly  establish  the  fact  of  plaintiff  having  no 
cause  of  action  ;  and  were  further  defective  in  not  being  suffldeutly  certain  as  to  when  his 
nrtum  to  the  Province  should  take  place. 

QiMsre,  aa  to  whether  our  Practice  Act  enables  the  defendant,  when  arrested,  to  negative 
under  aflUa^it  plaintiff's  cause  of  action. 

DoDD,  J.,  now,  (January  4th,  1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  case  comes  before  the  Court  upon  an  appeal  from  a 
single  Judge  at  Chambers.  It  was  before  him  upon  a  rule  to 
set  aside  an  order  to  hold  to  bail,  and  deliver  up  the  bail  bond 
to  be  cancelled.  The  Judge  discharged  the  rule  with  costs. 
The  grounds  of  appeal  are  six  in  number,  but  when  examined 
it  will  be  found  they  can  be  disposed  of  under  two  beads. 
Fxnty  that  there  was  no  cause  of  action  by  the  plaintiff  against 
the  defendant  when  the  arrest  took  place ;  and  secondly y  that 
there  was  not  such  an  absence  from  the  Province  contem- 
plated by  the  defendant  as  justified  the  arrest.  I  will  dispose 
of  the  first  ground  in  the  first  instance,  as,  in  my  opinion,  there 
is  not  much  in  it  to  justify  the  Court  in  entertaining  it.  It 
is  true  several  authorities  were  referred  to  for  the  purpose  of 
showing  the  Court  could  receive  affidavits  in  denial  of  the 
plaintiflTs  cause  of  action,  but  the  general  principle  to  be  col- 
lected from  them  will  be  found  in  Chittija  Archbold,  749. 
He  there  says ;  "  It  seems  that  it  is  allowable  where  the  defend- 
ant appeals  to  the  court,  under  1  <l;  S  Vic,  cap.  110,  sees.  3  &  6, 
against  an  order  to  hold  to  bail,  to  use  affidavits  in  denial  of 
the  plaintiff's  cause  of  action.  But  the  Court  will  not  inter- 
fete  unless  it  Tiioat  distinctly  appears  that  the  plaintiff  has  no 
cause  of  action  against  the  defendant."  Chitty  refers  to 
f^everal  cases  upon  the  point,  and  among  others,  Pegler  v. 
Hislop,  1  Exch.,  437 ;  Park,  B.,  there  says,  "  I  have  relieved 
parties  where  the  debt  was  barred  by  the  Statute  of  Limita- 
tions ;  it  must,  however,  be  a  very  clear  case  that  the  plaintiff 
W  no  cause  of  action,  or  we  should  not  interfere."  There 
11 
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may  be  some  doubt  if,  under  our  Provincial  Act,  even  in 
extreme  cases,  this  Court  would  interfere  by  receiving  affidavits 
to  set  aside  an  order  to  hold  to  bail,  denying  the  plaintiff's 
cause  of  action.  The  proviso  to  the  5th  section  of  the  Practice 
Act  enables  the  defendant  when  arrested,  to  negative  under 
affidavit,  the  fact  of  his  being  about  to  leave  the  Province, 
but  goes  no  further,  giving  power  to  the  Judge  or  Commis- 
sioner to  negative  the  plaintiff's  cause  of  action,  but  upon  this 
point  I  am  relieved  from  giving  my  opinion,  as  I  do  not  think 
the  defendant  here  brought  himself  within  the  rule  in  the 
English  cases.  The  fact  in  this  case,  as  disclosed  by  the 
affidavit  are  exclusively  for  a  jury,  and  not  for  the  Court,  it 
not  being  a  very  clear  case  that  the  plaintiff  had  no  cause  of 
action,  when  the  order  to  hold  the  defendant  to  bail  was 
made. 

Upon  the  second  ground,  that  there  was  not  such  an 
absence  from  the  Province  contemplated  by  the  defendant,  as 
justified  his  arrest,  this  brings  out  the  important  point  as  to 
the  length  of  time  a  party  may  absent  himself  from  the  Pro- 
vince, without  being  liable  to  arrest.  To  restrain  a  resident 
from  leaving  the  Province,  either  for  pleasure  or  business  for 
a  reasonable  time,  was  not  contemplated  by  the  Legislature, 
and  has  never  been  so  considered  by  this  Court  But  no 
general  principle  has  been  laid  down  by  the  Court  on  the 
subject,  as  to  the  time  a  party  may  absent  himself  without 
being  liable  to  arrest,  and  it  is  very  difficult  to  lay  down  a 
general  rule  that  would  meet  all  the  cases  that  would  arise 
without  making  injustice  in  some  of  them,  and  perhaps  it 
would  be  better  not  to  adopt  an  inflexible  rule  upon  the  sub- 
ject, but  to  allow  each  case  to  depend  upon  its  own  peculiar 
circumstance.  Here  the  defendant  in  his  affidavit  states  he 
has  been  a  resident  at  Antigoniah  with  his  family  for  about 
eleven  years,  and  that  it  is  his  intention  to  continue  a  resident 
in  the  Province,  but  he  admits  that  he  was  about  to  proceed 
to  Parisy  in  France,  to  attend  as  an  official  representative  of 
the  Government  of  Nova  Scotia  at  the  Patis  Exhibition,  and 
that  he  might  be  absent  about  eight  months ;  that  it  was  his 
full  intention  and  expectation  to  return  to  Nova  Scotia  as 
soon  as  his  duties  at  the  Exhibition  closed.  He  further  shows 
that  there  was  no  danger  that  the  plaintiff  would  loose  the 
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amount  of  any  judgment  which  by  any  accident  he  might 
recover  against  him  in  the  action,  and  that  he  had  ample 
means  to  respond  the  same,  if  occasion  should  arise  therefrom. 
The  affidavits  are  not  sufficiently  definite  as  to  the  return 
of  the  defendant  to  the  Province.  In  the  fii-st  place,  he  states  he 
may  be  absent  about  eight  months,  and  then,  secondly,  he  fixes 
his  return  when  h:s  duties  at  the  Paris  Exhibition  close,  but 
when  that  is  to  be  is  left  in  uncertainty.  His  reference  to 
ample  funds  to  meet  any  judgment  the  plaintiff  might  obtain 
against  him  also  leaves  it  uncertain  whei^  those  funds  are  to 
be  found.  He  does  not  say  they  are  in  Nova  Scotia,  and  for 
anything  to  the  contrary  appearing,  they  may  be  out  of  the 
Province,  or  he  may  intend  taking  them  to  Paris  with  him. 
The  rule  is  that  all  inferences  in  an  affidavit  are  to  be  taken 
against  the  party  making  it,  and  applying  this  rule  to  the 
affidavits  of  the  defendant,  it  wnll  be  found  there  is  not  a  cir- 
cumstance contained  in  them  sufficiently  explicit  to  support 
his  application  to  discharge  his  bail  bond.  The  rule  in  England, 
as  established  by  the  case  of  LarcJdn  v.  WiUan,  4  M.  &  W., 
?51,is  that  if  the  party  was  only  going  to  \ea,ye  England  (or  a, 
short  time,  the  case  did  not  come  within  the  statute,  but  if 
going  for  such  a  length  of  time  as  that,  he  was  not  likely  to 
be  forthcoming  when  the  plaintiff,  by  the  ordinary  courses  of 
law  proceedings,  would  be  entitled  to  a  judgment,  and  have 
his  body  in  execution,  he  had  a  right  to  prevent  his  departure. 
It  is  not  necessary  to  apply  that  rule  to  this  case,  as  I  think 
the  affidavits  of  the  defendant  are  defective,  in  not  being 
sufficiently  certain  as  to  when  his  return  to  the  Province  was 
to  take  place.  The  circumstance  of  the  defendant  going  to 
Paris,  as  the  representative  of  Nova  Scotia,  gave  him  no 
privilege  from  arrest.  We  ccmsider  the  rule  in  this  case  must 
be  discharged  with  costs. 

There  was  a  second  appeal  between  the  same  parties  argued 
at  the  same  time  with  that  now  decided,  but  the  appeal  from 
the  decision  of  the  Judge  was  on  the  part  of  the  plaintiff.  At 
the  argument  a  strong  intimation  was  given  by  the  Court  to 
the  plaintiff's  counsel  against  his  rule,  and  upon  examining  the 
affidavits  in  the  case,  we  think  the  rule  should  be  discharged 
with  costs. 
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In  an  action  of  ejectment  defendants  relied  for  their  title  upon  an  alleffed  porol  tnosfer  of 
the  property  to  the  husband  of  E.  D.,  one  of  the  defendantB,  and  a  conflnnation  of  that  tnntfer, 
alao  by  parol,  to  the  said  E.  D.,  at  the  death  of  her  hoaband,  about  thtrty-flve  yean  before 
action  broojcht.  But  the  evidence  on  the  part  of  the  plaintiff  went  to  show  that  the  husband 
of  E.  D.  entered  into  poflBession  of  the  property  as  servant  to  plaintiff,  that  it  mm  the  ens- 
torn  of  plaintiff  to  provide  houses  for  some  of  his  servants,  and  that  at  various  times  sulMe* 
quent  plaintiff  had  exercised  acts  of  ownership  thereon. 

Held,  that  the  jury  having  found  for  the  pl^nliff,  their  verdiet  could  not  be  dlstuibed. 

The  Judge  in  his  chai^  directed  tlie  jury  to  find  for  plaintiff,  and  also  requested  them  to 
find  whether  plaintiff  had  verbaliy  transferred  the  property,  ss  stated  by  defendants. 

Held,  that  no  objection  could  be  taken  to  his  charge. 

DoDD,  J.,  now,  (January  4th,  1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  action  of  ejectment  for  a  house  and  land,  tried 
before  Mr.  Justice  Wilkina,  at  Halifax,  in  Api'U  last,  when  a 
verdict  was  found  for  the  plaintiff.  A  rule  nisi  was  applied 
for  to  set  aside  the  verdict,  but  refused,  when  the  rule  was 
taken  out  under  the  statute.  The  grounds  in  the  rule  were 
first,  the  mis-direction  of  the  Judge ;  and,  secondly,  that  the 
verdict  was  against  law  and  evidence.  The  cause  was  argued 
during  the  present  term.  The  plaintiff  proved  possession  of 
the  property  in  question,  under  a. sheriff's  deed,  dated  30th 
April,  1819.  The  defence  was  a  parol  transfer  of  the  property 
by  the  plaintiff,  to  the  husband  of  Ellen  Dolierty,  one  of  the 
defendants  in  the  cause,  and  a  confirmation  of  that  transfer, 
also  by  parol,  to  herself  at  the  death  ^of  her  husband,  in  the 
year  1832  or  1833.  The  widow,  in'  her  evidence  says,  that 
before  entering  on  the  premises,  her  husband  had  been  doing 
contract  work  for  the  plaintiff,  for  which  he  refused  to  pay 
the  full  amount  agreed  upon,  alleging  that  defendant  had 
made  too  much  by  his  contract,  and  that  in  consequence  of 
such  refusal  her  husband  had  to  pay  the  men  employed  by 
him  to  assist  in  the  work  ;  she  then  says,  without  fixing  the 
time,  that  the  plaintiff  told  her  to  get  the  key  and  take  pos- 
session of  the  cottage,  and  that  \i  was  to  be  hers  and  her  heirs' 
forever.  This,  she  says,  was  to  compensate  her  husband  in 
regard  to  the  contract,  and  that,  from  that  day  until  plaintiff's 
son  came  to  her,  which  appears  to  have  been  about  three  years 
ago,  no  person  ever  claimed  the  property  from  her ;  that  Shortly 
after  her  husband's  death,  plaintiff  came  and  said  he  wanted 
to  repair  the  house,  but  that,  at  her  husband's  funeral,  he 
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had  said  to  her,  it  is  your  house  forever,  and  that  he  often 
talked  to  her  in  the  same  way ;  that  it  was  36  years  since 
plaintiff  gave  her  the  key.  She  further  states  that  plaintiff 
gave  her  the  house  and  five  acres  of  land.  Upon  her  cross- 
examination  she  said  it  was  a  year  or  two  after  her  husband's 
death  that  plaintiff  said  he  wanted  to  repair  his  cottage. 

Such  is  the  substance  of  the  widow's  evidence,  and  it  will 
be  seen  how  difficult  it  is  to  reconcile,  for  if  the  property  had 
been  given  to  her  and  her  husband,  why  should  plaintiff,  a 
year  or  two  after  her  husband's  death,  go  to  her  and  say  he 
wanted  to  repair  his  cottage.    Edward  Dohcrty,  a  son  of  the 
widow,  corroborates  his  mother  in  some  respects,  as  to  the 
conversation  between  her  and  the  plaintiff  at  his  father's 
funeral.    At  the  trial  he  stated  he  was  then  about  forty,  and 
if  his  mother  is  correct  as  to  his  father  s  death  in  1832  or  1833, 
he  must  have  then  been  a  boy  of  six  or  seven,  and  not  likely 
to  remember  very  accurately  a  conversation  taking  place  at 
that  time.    He  said  he  heard  plaintiff  say  to  his  mother,  who 
was  mourning,  that  her  husband  had  left  her  the  house  and  a 
^trip  of  land,  and  to  make  herself  comfortable,  and  not  to  fret. 
This  is  not  quite  the  same  version  given  by  his  mother  as  to 
the  conversation.    He  admits  he  had  never  heard  his  mother 
cUim  the  property  for  ten  or  fifteen  years,  but  he  also  said  he 
never  knew  that  plaintiff  was  the  owner  of  the  place.    Mar- 
garet and  her  sister  Mai^y,  children  of  the  widow,  were  also 
examined  as  witnesses,  and  they  also  refer  to  the  conversation 
at  the  funeral  between  plaintiff  and  their  mother.    Margaret 
said  she  heard  plaintiff  say  the  house  and  land  belonged  to 
her  father  and  mother ;  while  Mary  said  plaintiff  said  to  her 
mother,  "  I  don't  see  how  you  can  be  left  poor  when  you  have 
house  and  land."    At  that  time  she  says  she  was  about  ten, 
and  her  sister  Mary  two  years  younger.     Margaret  said  she 
could  not  carry  her  recollections  further  back  than  two  years, 
and  if  that  is  tnie,  then  what  she  says  about  the  conversation 
at  the  funeral  must  be  a  mere  fabrication,  as  her  father  died 
thirty-two  or  thirty-three  years  before  the  trial.     The  widow 
and  her  children  were  the  only  witnesses  for  the  defence,  and 
the  substance  of  the  evidence  I  have  referred  to,  and  if  it 
stood  uncontradicted,  I  would  be  slow  to  admit  it  was  sufficient 
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to  deprive  the  plaintiff  of  his  real  estate,  having  shown  the 
legal  title  to  be  in  himself. 

Let  us  now  turn  to  the  evidence  for  the  plaintiff.  First,  in 
his  own  deposition,  in  which  he  states  that  William  Doherty 
was  his  servant  for  upwards  of  twenty  years  before  he  died ;  that 
he  got  a  yearly  salary,  and  a  house  rent  free.  As  this  witness 
was  not  present  at  the  trial,  there  was  no  opportunity  of 
examining  him  respecting  what  the  widow  said  as  to  giving 
the  property  first  to  her  husband  and  afterwards  to  herself. 
Ann  Stremp  stated  she  was  put  into  the  house  in  question  by 
one  Moody t  who  then  lived  with  the  plaintiff,  and  that  she 
remained  in  it  until  warned  off  by  plaintiff,  who  wanted  to 
put  his  man  into  it.  She  does  not  say  when  this  was,  but  it 
is  evident  it  must  have  been  before  Doherty^a  time.  Edward 
DiUon  says  he  knew  the  late  Doherty,  who  was  a  servant  to 
plaintiff,  and  that  he  was  told  by  him  he  had  £36  a  year  and 
the  house  he  lived  in.  He,  the  witness,  had  also  been  a  ser- 
vant to  plaintiff  at  £35  a  year  and  a  house.  Michael  Lee  said 
he  was  plaintiff's  gardener  28  years  ago,  and  had  £27  a  yc^r 
and  a  house  and  garden.  Hewston  lived  in  the  house  with 
him,  and  when  he  went  away,  Doherty  came  into  Hewatan's 
part  of  the  house  and  occupied  one  part  of  it,  while  the 
witness  occupied  the  other.  Here  there  is  an  account  of  the 
first  occupation  of  the  house  by  Doherty,  and  we  may  fairly 
conclude  it  was  a  permissive  occupation,  and  not  one  as  of 
right.  Thomas  Tho'm'pBon,di\&o  a  servant  to  plaintiff  at  one  time, 
receivecj  £30  a  year  with  house  and  milk ;  the  first  house  he 
occupied  was  the  south  end  of  Doherty's  house,  put  in  by 
Irons,  plaintiff's  foreman.  Doherty  then  occupied  the  north 
end,  and  said  his  wages  were  £35  a  year,  house  and  milk. 
Plaintiff  sometimes  hauled  rocks  and  other  things  on  the  land. 
Margaret  Irons  said  she  lived  on  the  pi-emises  when  Doherty 
worked  under  her  husband ;  that  he,  Doherty,  then  had  a 
yearly  salary  and  a  house  to  live  in  ;  was  in  the  place  about 
seventeen  years,  and  was  there  when  Doherty  first  came. 
These  last  three  or  four  witnesses  prove  what  the  custom  of 
the  plaintiff  was,  that  besides  the  wages  he  gave  some  of  his 
servants,  he  allowed  them  houses  rent  free,  and  this  Doherty 
acknowledged  to  two  of  those  witnesses  as  his  case.  Then 
follow  three  witnesses  who  prove  they  did  work  in  the  house 
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for  the  plaintiff,  who  paid  them  for  it,  one  in  1840,  a  second 
in  1847,  and  a  third  twelve  or  fifteen  years  ago.  Here,  then, 
we  have  a  stream  of  evidence,  commencing  with  Doherty  going 
into  half  the  house,  with  the  permission  of  the  plaintiff,  and 
from  that  time  until  about  twelve  years  ago,  he,  the  plaintiff, 
exercising  acts  of  ownership  and  control,  clearly  showing  that 
he  had  not  passed  away  his  title,  but  considered  himself  the 
owner  of  the  property.  Then  comes  the  evidence  of  Brenton 
Collins,  the  son  of  plaintiff,  which  is  important,  although  c<m- 
tradicted  in  some  particulars  by  the  witness  for  the  defence. 
He  says,  about  three  years  ago  he  went  to  the  old  lady,  (mean> 
ing  the  widow),  to  ask  her  for  a  recognition  of  title,  when  she 
said  the  property  was  ours,  and  that  neither  she  nor  any  of  her 
family  would  do  anything  to  keep  it  from  us,  that  she  did  not 
like  to  sign  any  paper,  but  hoped  he  would  not  think  hard  of  her; 
that  he  went  a  third  time  to  her,  when  for  the  first  time  she 
refused  to  sign  the  paper.  Upon  one  occasion  when  he  went 
to  her,  she  reminded  him  of  his  father  having  sent  him  to 
warn  her  off,  but  that  at  the  intercession  of  his  mother  she 
was  allowed  to  remain.  This  is  substantially  the  whole  case, 
and  the  jury  having  found  for  the  plaintiff,  I  do  not  see  how 
the  verdict  can  be  interfered  with. 

The  objection  to  the  charge  of  the  Judge  appears  to  me  to 
1)6  without  foundation.  He  told  the  jury  his  own  opinion, 
and  that  they  should  find  for  plaintiff;  but  he  also  requested 
them  to  find  whether  plaintiff  had  verbally  transferred  the 
property  to  Mr.  or  Mrs.  Doherty,  or  both,  as  stated  by  the 
latter;  and  when  the  jury  gave  the  general  verdict  for  plain- 
tiff, he  put  the  question  to  them,  and  the  foreman  replied,  "  we 
are  of  opinion  he  did  not."  How  the  jury  could  have  found 
any  other  verdict  under  the  weight  of  evidence  adduced  on 
the  part  of  the  plaintiff,  I  cannot  undei-stand.  Even  had  they 
done  so,  I  do  not  believe  the  Court  would  have  sustained  it. 

I  have  not  found  it  necessary  to  refer  to  the  law  upon  the 
question  of  adverse  possession,  as  the  facts  of  the  case  are  too 
clear  to  admit  of  the  slightest  presumption  in  favor  of  such  a 
possession  in  either  of  the  defendants.  We  are,  therefore,  of 
opinion  the  rule  for  a  new  trial  should  be  discharged  with 
costs. 
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McPHAIL  V.  McKINNON  ct  al. 

Ah  execution  was  iesued  by  two  meipbtraies  on  %  jodyment  after  the  aauNint  faed  for  had 
been  paid  to  the  Judgment  creditor,  and  subsequent  to  the  death  of  the  creditor. 

Held,  that  notwithBtanding  these  facte,  the  constables  to  whom  the  execution  was  directed 
were  Justified  In  IcTjinjC  uid  selling  thereunder. 

A  mere  notice  from  anybody  of  an  alleged  defect  tn  an  execution  Is  not  sufficient  to  arnsst 
a  sale  by  the  constable. 

Young,  C.  J.,  now,  ("January  4th,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  is  an  action  against  two  constables  for  levying  on  a 
horse  of  the  plaintiff's,  and  selling  it  under  a  magistrate's 
execution^  The  judgment  was  duly  recovered  by  Sarn/wd 
Beaton^  the  Clerk  of  Licenses  at  Port  Hood,  for  a  breach  of 
the  License  Law,  and  the  execution  was  issued  in  the  usual 
form,  and  delivered  to  the  defendants  as  constables  of  the 
county  of  Inverness,  They  justify  under  it  in  two  pleas, 
which  are  substantially  the  same,  alleging  that  they  levied 
upon,  and  sold  the  horse  in  due  course  of  law,  and  paid  into 
the  Court,  that  is,  into  the  hands  of  the  Justices,  the  proceeds 
of  the  sale,  after  deducting  just  and  legal  expenses.  To  these 
pleas  the  plaintiff  replies  that  after  the  recovery  of  the  judg- 
ment, and  before  the  issuing  and  levying  of  the  execution,  the 
defendant  therein — that  is  the  now  plaintiff — paid  the  execu- 
tion plaintiff,  and  satisfied  the  said  judgment ;  and  then  the 
replication  goes  on  in  rather  a  singular  fashion,  and  by  an  alle- 
gation rather  indirect,  and  more  by  a  side  wind  than  by  positive 
averment,  "  nor  was  the  said  alleged  execution  issued  by  the 
said  Justices,  or  levied  by  the  said  defendants  in  the  life-time 
of  the  said  Samivel  Beaton" — of  all  which  the  said  defendants 
before  the  sale  of  the  said  horse  had  notice.  It  seems  a 
strange  thing  that  two  magistrates,  after  the  death  of  the 
Clerk  of  the  Licenses,  which  they  could  scarcely  have  been 
ignorant  of,  and  after  payment  of  the  judgment,  should  have 
issued  this  execution.  No  notice  to  them  is  averred,  and  it  is 
probable  that  the  facts  of  the  case  do  not  all  appear  upon  the 
record.  We  must  take  them,  however,  as  admitted,  the 
defendants  having  demurred  to  both  replications,  and  the 
extent  of  their  liability  under  this  admission  being  thus 
brought  before  us  for  our  judgment. 
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The  execution,  of  course,  was  irregular,  and  something 
worse,  if  issued  knowingly,  after  payment  of  the  debt  and  the 
death  of  the  plaintiff.  But  the  writ  was  good  upon  the  face 
of  it,  and  it  was  within  the  jurisdiction  of  the  magistrates, 
which  distinguishes  the  case  from  that  of  Shergold  v.  Holloway, 
2  Strange,  1002,  where  the  Justice,  having  power  only  to  issue 
a  summons,  granted  a  wairant,  and  the  officer  was  held  liable, 
"  there  being  no  pretence  for  such  a  jurisdiction."  By  the  27th 
section  of  chapter  128,  Revised  i^tatutes,  (3rd  Series),  the 
constable  to  whom  a  Justice's  execution  shall  be  delivered,  shall 
proceed  forthwith  to  levy  for  the  sum  due,  and  shall  take 
sufficient  goods  of  the  party,  and,  by  the  28th  section,  if  the 
amount  remain  unpaid,  he  shall  sell  the  goods  at  auction,  to  the 
highest  bidder.  Now,  it  would  never  do,  if  there  be  some 
latent  irregularity,  either  in  the  judgment  or  the  execution, 
of  which  the  officer  knows  nothing,  to  subject  him  to  an 
action.  Our  opinion  was  strongly  expressed,  on  this  point,  in 
the  case  of  McGregw'  v.  Patterson,  Oldright's  Reports,  211  ; 
and  the  cases  there  cited  are  affirmed  by  many  others,  to  be 
found  in  the  note  to  15  East,  615,  and  in  Chitty's  Archbold, 
(10th  edit.)  602. 

We  hold,  then,   that  however  faulty   this   execution,  it 
afforded  a  complete  justification  for  the  levy.     But  the  plain- 
tiff alleges  in  his  replications,  and  the  defendants  admit  by 
their  demurrer,  that  they  had  notice  of  the  objections  to  the 
writ  before  the  sale,  and  the  point  of  the  case  is  whether, 
after  such  notice,  they  were  justified  in  selling.    This  is  a 
point  of  some  difficulty,  and  we  have  viewed  it  on  all  sides. 
That  a  constable  receiving  such  notice,  and  having  reason  to 
believe  that  it  is  true,  should  suspend  the  sale,  will  be  readily 
admitted.     But   suppose   the  notice  comes  under  suspicious 
circumstances,  just  before  the  holding  of  the  sale,  and  that 
the  constable  does  not  believe  it,  and  has  no  evidence  tendered 
of  the  facts,  is  he  to  pause,  and  render  the  levy  it  may  be 
ineffective  to  the  creditor  ?     Here  the  plaintiff  avers  nothing 
but  the  simple  fact  of  notice  before  the  sale,  how  long  before, 
how  and  by  whom  given,  and  under  what  circumstances,  is 
not  stated.     This  is  very  different  from  the  regular  and  formal 
notice  of  a  docquet  having  been  struck  against  a  bankrupt, 
transferring  the  property,  in  the  case  cited  from,  1  B.<k  Ad.,  370. 
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We  are  asked  to  decide  that  a  mere  notice  from  anybody, 
of  ai^ alleged  defect  in  an  execution,  shall  arrest  the  sale  by  a 
constable, — a  privilege  too  large,  and  too  liable  to  abuse,  as  we 
think,  to  be  sustained. 

We  hold  the  demurrers,. therefore,  to  be  good;  and  we  do 
so  with  the  less  reluctance,  &s  the  plaintiff  is  not  without 
remedy,  and  instead  of  bringing  this  action,  might  have  taken 
the  simple  course  of  applying  to  the  Justices  for  the  proceeds 
of  the  sale  in  their  hands. 
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A  van  of  replevin  havlag  been  iaiued  trithout  the  notice  required  to  be  indorvcd  tltereon 
by  the  Practioe  Act. 

Held,  that  it  wm  irregular,  but  might  be  amended  on  payment  of  coeta. 

Young,  C.  J.,  now,  (January  4th,  1868,)  delivered  the 
judgment  of  the  Court: — 

The  writ  of  replevin  in  this  case  was  issued  and  served 
without  the  notice  required  by  our  Practice  Act,  Revised 
Statutes,  (3rd  Series),  chapter  134,  section  31,  Appendix  A, 
No.  9.  This  section  and  form  are  peculiar  to  our  act,  differing 
from  those  in  the  English  Common  Law  Procedure  Act  ot 
1852,  sections  6,  8,  and  25.  Our  act  requires  that  every  writ 
by  which  an  action  is  commenced,  except  in  ejectment,  shall  be 
indorsed  with  the  notice;  and  this  is  obviously  essential, 
because  there  is  no  other  notice,  demand,  or/ule  to  plead,  and 
a  defendant  would  be  deceived  by  the  writ  requiring  him  to 
appear  within  ten  days  after  service,  the  additional  four  days 
being  gi^en  by  section  30.  This  writ,  therefore,  is  irregular, 
but  the  plaintiff  may  amend  it  if  he  thinks  fit,  on  payment  of 
costs. 
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THE  ATHOLE  LODGE  OF  FREEMASONS,  HALIFAX, 

V.  WILLIAMSON  et  al. 

DErK9n>A5TB  having  pleaded  that  although  plaintiffs  fonnerly  possessed  a  corporatd 
extftenoe  and  character^  thej*  had  lost  that  character  and  existence  before  .the  oommenoemeDt  of 
the  BCtion,  plaintiffs  obtained  a  rule  niti  to  set  wide  these  pleas  as  being  unverified  pleas  in 
aboUtfunt,  and  improperly  pleaded,  bat  the  Judge  at  Chambers  discharged  the  rule.  From 
Uus  onler  the  plaintiffs  af^iealed. 

£/«/«/,  that  the  pleas  wQre  not  in  aixttern^it,  but  in  substance  and  effect  pleas  in  bar. 

IWendanta*  application  for  security  for  costs  refused,  the  grounds  aDeged  in  their  affidavit 
beiog  positively  denied  by  plaintiffs'  affidavit. 

WiLKiNS,  J.,  now,  (January  4th,  1868,)  delivered  the 
judgment  of  the  Court: — 

This  is  an  appeal  from  the  order  of  a  Judge,  at  Chambers^ 
dischar<ring  a  rule  nisi  obtained  by  the  plaintiffs*  attorney,  to 
set  a>side  certain  pleas  of  the  defendants,  being,  as  the  plain- 
tiflfs'  attorney  alleged,  unverified  pleas  in  ahaiement  and 
T)lea<led  with  pleas  in  bar,  without  leave  of  the  Court  or  a 
Judge.  Two  other  grounds  are  stated  in  the  rale  nisi,  viz., 
that  defendants  by  pleading  in  bar  waived  their  right  to  plead 
in  abatement,  and  that  only  one  plea  in  abatement  could  be 
pleaded.  The  same  grounds  are  stated  in  the  written  state- 
ment, filed  by  the  plaintiffs*  attorney,  of  his  reasons  for 
appealing.  The  pleas  thus  objected  to,  which  profess  to 
answer  the  plaintiffs'  action  for  the  conversion  of  personal 
chattels,  the  property  of  the  plaintiffs,  are,  in  substance  to  the 
effect  that^  although  the  plaintiffs  had  a  corporate  existence 
and  character,  by  virtue  of  an  act  of  the  Legislature,  passed  in 
the  year  1863,  they  had  lost  that  character  and  existence 
before  the  commencement  of  the  action,  by  a  due  surrender  of 
their  charter  as  a  Lodge  of  Freemasons  to  the  Grand  Lodge  of 
Scotland,  whence  that  charter  was  derived,  and  by  a  due 
acceptance  of  that  surrender  by  the  Grand  Master,  on  behalf 
of  such  Grand  Lodge.  To  the  sixth  plea,  substantially  the 
same  with  the  above,  and  which  is  stated  to  be  pleaded  on 
equitable  grounds,  is  superadded  an  allegation  that  the  defend- 
ants, the  officers  of  the  Lodge  held  all  property  and  funds 
which  belonged  to  the  Lodge,  in  trust  for  the  individual  mem- 
bers who  composed  the  Lodge  at  the  time  of  the  said  surrender 
of  its  charter. 

At  the  argument  of  the  rule  before  us,  it  was  contended  by 
the  plaintiffs'  counsel  that  these  pleas  were  strictly  pleas  in 
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abatement,  and  subject  to  all  conditions  and  modes  of  practice 
and  pleading  which  govern  such,  and  authorities  from 
the  old  books  were  cited,  in  order  to  shew  that  the  pleas 
ranged  them^ielves  in  the  class  of  pleas  in  abatement  to  the 
plaintiffs'  person,  and  were  to  be  viewed,  like  the  case  of  a 
defensive  allegation,  to  the  effect,  "  that  the  plaintiff  was  never 
in  rerum  natural'  which  would  appear  to  be  strictly  plead- 
able in  abatement.  The  defendants'  counsel,  on  the  other 
hand,  insisted  that,  as  from  the  very  nature  of  the  matter  of 
these  pleas,  the  defendants  did  not,  and  could  not,  give  plain- 
tiffs, by  shaping  them  as  in  abatement,  a  Letter  writ,  and,  as 
if  supported  by  law  and  evidence,  they  show  that  the  plaintiffs 
had  no  right  of  action  at  all,  they  are  in  substance  and  effect 
pleas  in  bar,  and  must,  or  at  least  may,  be  regarded  as  such. 
Had  a  cavse  precisely  in  point  been  cited,  we  should  have  felt 
ourselves  bound  by  it,  but  we  do  not  think  that  mere  analo- 
gical reasoning  from  cases  somewhat  like  it  ought  to  be 
considered  sufficient  to  constrain  us  necessarily  to  view  these 
defensive  allegations,  otherwise  than  as  enquiries  in  chief  to 
the  plaintiffs*  alleged  right  of  action.  Whatever  difficulties 
the  defendants  may  have  to  encounter  hereafter,  on  a  trial  of 
this  cause,  if  it  reach  the  stage  of  a  trial,  in  making  out  the 
facts,  and  the  law  necessary  to  give  efficiency  to  the  pleas  in 
question,  we  think  that  we  may,  and  might  in  considering 
this  appeal,  view  them  as  setting  forth  sufficient  matter  of 
defence  in  bar,  to  the  plaintiffs'  allegations.  We  have  found 
an  American  case,  The  Boston  Olass  Manufactory  v.  Longdon^ 
a  trustee,  24  Pick,  49,  which  is  not  unimportant  in  connexion 
with  the  views  just  expressed,  but  is  suggestive  to  the  parties 
in  this  cause  as  to  the  legal  principles  that  will  govern  the 
final  decision  of  it.  The  observations  of  the  learned  Jlfossa- 
chiisetta  Judge  in  that  case  will  probably  make  these  defend- 
ants pause  ere  they  persist  in  their  alleged  defence.  W«  think 
the  appeal  must  be  dismissed  with  costs. 

As  regards  the  defendants'  application  for  security  for 
.costs,  it  is  only  necessary  to  observe  that  we  cannot  make  the 
required  order  in  that  respect,  because  the  sole  grounds  stated 
in  the  affidavit  of  Henry  A.  Taylor,  in  support  of  the  applica- 
tion, are  distinctly  and  pasitively  denied  in  and  by  the  affidavit 
of  George  Noser. 
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THOS.  J.  WALLACE  v.  THE  HON.  WILLIAM  YOUNG. 

PLAi^cTirr,  a  barrister  of  the  Supreme  Court,  having  coroinftted  a  contempt  of  Ck>urt,  wae» 
by  the  act  of  the  whole  Court,  suspended  from  practice.  Plaintiff  thereupon  brought  an  action 
aj^Ainst  the  Chief  Justice,  alleging  in  his  declaration  that  the  acts  therein  complained  of  were 
acia  alone  of  the  defendant,  in  which  the  rest  of  the  Court  #ere  not  implicated.  Defendant 
pleaded  that  plalntifTs  suspension  was  the  act  of  the  whole  Court,  but  plaintiff  contended  at 
tbe  aigument  on  the  rule  to  show  cause  whj*  certain  of  defendant's  pleas  should  not  be 
WMsxled,  that  his  complaint  was  limited  to  a  charge  against  the  defendant  for  having  maliciously 
uid  without  probable  cause  instituted  the  prooeedings  which  led  to  his  suspension.  Defendant 
h^v  tDX  denied  that  he  individxially  originated  the  proceedings. 

Beld,  that  as  this  denial  brought  the  rest  of  the  Court  directly  into  the  contention,  none 
M  the  Judges  then  sitting  on  the  bench  could  Judicially  act  in  or  take  any  oogniaanoe  of  the 
c4Uie,  even  with  the  consent  of  the  parties  thereto. 

Johnstone,  E.  J.,  now,  (January  4th,  1868,)  delivered 
the  judgment  of  the  Court : — 

In  this  action  the  plaintiff  obtained  a  rule  to  show  cause 
why  certain  of  the  defendant's  pleas  should  not  be  amended. 
Apprehending  that  the  issues  raised  in  the  action  brought  in 
question  judgments  pronounced  by  this  Court,  in  which  the 
Judges  now  on  the  bench  concurred,  and  for  which  we  feel  as 
much  responsible  as  His  Lordship  the  Chief  Justice,  we 
directed  the  plaintiff  and  the  counsel  of  the  defendant  to 
speak  to  our  competency  to  take  any  part  in  the  adjudication 
of  this  cause,  before  we  heard  them  on  the  merits  of  the  rule. 

The  plaintiff  was  heard  on  his  own  part,  and  Mr,  Ritchie 
on  the  part  of  the  Chief  Justice,  and  they  both  pressed  upon 
us  the  failure  of  justice  that  must  be  the  consequence,  if  the 
cause  should  be  indefinitely  tied  up  for  want  of  a  tribunal 
Ijefore  which  to  try  it,  a  consequence  which  the  counsel  of  the 
C'hief  Justice  deprecated  equally  with  the  plaintiff.  We  fully 
appreciated  this  consideration,  and  under  a  sense  of  our  duty 
to  hear  all  causes  presented  to  us  in  this  Court,  unless  pre- 
vented by  some  paramount  reason.  We  ordered  the  argument, 
and  have  since  maturely  weighed  the  reasons  that  were  urged 
on  both  sides  to  induce  us  to  undertake  the  adjudication  of 
the  cause.  It  is  this  consideration  which  has  induced  me,  in 
this  opinion,  to  treat  the  subject  more  at  large  than  is  required 
by  any  difficulty  in  the  question  itself. 

The  plaintiff  in  his  argument  affirmed  that,  with  the 
exception,  perhaps,  of  the  fifth  count,  the  alleged  grievances 
complained  of  in  his  declaration,  were  acts  alone  of  the 
defendant,  in  which  the  rest  of  the  Court  were  not  implicated. 


174    WALLACE  v.  THE  HON.  WILLIAM  YOUNG. 

In  view  of  this  statement  we  have  given  the  declaration  and 
pleas  a  thorough  examination.  From  this  review  of  the 
pleadings,  it  appears  that  the  first  and  second  counts  relate  to 
the  plaintiffs  suspension  from  practice.  The  defendant  has 
pleaded,  and  we  know  the  fact,  that  this  suspension  was  the 
act  of  the  whole  Court  But  the  plaintiff  has  argued  that  his 
complaint  is  limited  to  a  charge  a^inst  the  defendant  for 
having,  as  he  alleges,  maliciously^  and  without  probable  cause, 
instituted  the  proceedings  which  led  to  that  sentence  by  the 
Court.  The  defendant  denies  having  individually  originated 
those  proceedings,  and  this  denial  brings  the  rest  of  the  Court 
directly  into  the  contention,  for  we  know  that  the  calling 
upon  the  plaintiff  to  answer  for  the  contempt  charged  against 
him,  was  the  act,  not  of  the  Chief  Justice  alone,  but  of  the 
Judges  generally,  who  with  him  at  the  time  sat  on  this  bench 
for  the  administration  of  justice.  How  incompatible  with  the 
principles  of  JB ri^i^A  jurisprudence  it  would  be  for  one  of  those 
Judges  to  put  that  issue  on  which  he  is  so  directly  and  indi- 
vidually concerned,  to  a  jury,  it  seems  needless  to  argue. 

But  independently  of  this  point  it  would  be  impossible 
to  adjudicate  on  plaintiff^s  charges,  in  his  first  and  second 
counts,  without  bringing  into  essential  prominence  the  sen- 
tence of  the  Court  under  which  he  was  suspended  from 
practice.  Such  of  necessity  would  be  the  case,  if  the  first 
count  is  to  be  construed  as  making  that  sentence  a  part  of 
the  plaintiff's  grievance,  a  construction  that  seems  necessary 
for  giving  legal  application  to  the  Court 

Such,  also,  would  be  the  case,  should  the  complaint  receive 
the  restricted  construction  contended  for  by  the  plaintiff,  and 
be  limited  to  the  charge  of  malicious  prosecution  in  the  initia- 
tion of  the  proceedings,  for  it  would  be  necessary  for  the 
plaintiff  to  trace  the  proceedings  to  their  termination  before 
the  Privy  Council,  and  in  doing  so,  the  sentence  of  this  Court 
must  come  into  evidence.  And  it  would  be  the  duty  of  the 
Judge  trying  the  cause,  to  comment  upon  that  sentence,  and 
upon  its  effect  upon  the  charge  of  malice  and  want  of  probable 
cause,  and  he  would  be  required  further  to  consider  the  effect 
on  that  charge ;  also  of  the  opinion  of  the  Privy  Council,  who 
concurred  with  the  Judges  of  this  Court  in  the  view  of  the 
impropriety  of  the  plaintiff's  conduct,  and  of  his  contempt^  on 
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vhich  this  Court  had  acted  in  sentencing  him  to  suspension 
from  practice,  but  reversing  their  judgment  because  their 
Lordships  decided  that  the  punishment  should  have  been  by 
fine  and  imprisonment,  and  not  by  suspension  from  practice, 
on  which  point  the  case  of  Reynolds  v.  Kennedy y  1  Wilson, 
232,  has  immediate  bearing.  Thus  in  the  narrowest  aspect  in 
which  the  action  can  be  viewed,  our  own  judgment  and  its 
legal  bearing  would,  on  the  trial,  be  brought  under  the  consid- 
eration of  the  presiding  Judge. 

In  whatever  light,  therefore,  the  complaint  of  the  plaintiff 
in  the  first  and  second  counts  of  his  declaration  is  looked  at, 
it  is  obvious  that  no  Judge  who  formed  part  of  the  Court  by 
which  the  sentence  of  suspension  from  practice  was  given,  and 
which  is  the  real  gravamen  alleged  in  the  counts,  would  try 
the  issues  raised  on  them  without  being  involved  in  the 
necessity  of  dealing  with  questions  on  which  not  only  his 
mind  would  be  subject  to  bias,  but  on  which  he  had  himself 
adjudicated,  and  in  the  review  and  decision  of  which  in  this 
cause  he  had  personal  conceiii. 

The  fourth  and  sixth  counts  charge  the  defendant  with 
falsely  and  maliciously  writing  and  publishing  certain  words 
set  out  in  these  counts. 

The  sixth,  eighth  and  tenth  pleas  justify  these  words  as 
having  been  written  and  pronounced  by  the  Chief  Justice  in 
giving  the  judgment  of  the  Court  on  passing  the  order  of  29th 
July,  1865,  sentencing  the  plaintitf  to  suspension  of  practice 
for  contempt  of  Court. 

The  fifth  count  complains  of  other  words  which  are  charged 
in  a  certain  paper  to  have  been  falsely  and  maliciously 
written,  published  and  filed  by  the  defendant,  with  intent  to 
prejudice  the  plaintifi"s  appeal  to  the  Privy  Council^  in  a 
cause  of  John  McSioeeney  against  the  plaintiff. 

The  seventh  plea  meets  this  complaint,  and  alleges  that 
the  Supreme  Court,  in  the  cause  mentioned  in  the  fifth  count, 
having  given  judgment  from  which  the  plaintiff  had  appealed, 
it  had  become  necessary  to  file  the  I'easons  of  such  judgment, 
that  they  might  be  certified  to  the  Privy  Council,  and  that 
these  reasons  were,  with  the  knowledge  and  approval  of  the 
odier  Judges,  set  forth  in  writing,  and  filed  in  the  paper  men- 
tioned in  the  fifth  count,  and  were  the  same  reasons  given  by 
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the  Judges  before  whom  the  case  was  argued,  for  their  judg- 
ment. 

•The  mode  in  which  judicial  decisions,  and  the  real  nature 
of  the  acts  complained  of,  are  concealed  in  these  counts  under 
the  term  "papers,"  may  protect  against  demurrer,  or  arrest  of 
judgment,  but  cannot  prevent  the  facts  from  being  brought 
to  light  by  the  pleas,  or  screen  from  our  knowledge  their 
true  character.  And  it  is  manifest  that  these  three  counts 
attempt  to  impose  the  individual  responsibility  on  the  Chief 
Justice  for  acts  done  by  him  judicially,  and  as  the  organ  of 
the  Court,  for  which  the  Judges  associated  with  him  in  those 
judicial  acts  are  equally  responsible,  and  who,  being  so,  are 
unavoidably  concerned  in  the  investigation  into  those  acts  on 
the  plain  tifif's  complaint,  and  in  the  decision  to  be  arrived  at 
on  such  investigation. 

What  remains  of  the  declaration  are  the  following:-^ 
A  charge  in  the  fourth  count,  of  publication  in  a  Halifax 
newspaper,  of  the  paper  complained  of  in  that  count.  This 
charge  in  one  place  is  denied,  and  in.  another  is  justified  as 
the  legitimate  publication  of  the  judgment  of  the  Court. 

The  third  count,  which  charges  the  defendant  with  wrong- 
fully preventing  an  affidavit  of  the  plaintiff,  which  ought  to 
have  been  sent  to  the  Pnvy  Council,  from  being  so  sent  by 
the  prothonotary.     This  charge  is  denied. 

And  the  seventh  count,  which  charges  the  defendant  with 
wrongfully  filing  papers  in  a  cause  after  an  appeal  had  been 
taken  to  the  Privy  Cauncil,  thereby  altering  the  record  and 
the  evidence.     And  this  is  also  denied. 

There  is  also  another  plea,  the  first,  which  sets  out  the 
defendant's  appointment  to  the  office  of  Chief  Justice  of  this 
Court,  and  alleges  that  all  the  acts  complained  of  in  the 
declaration  were  done  in  the  exercise  of  his  judicial  function, 
and  within  the  scope  of  his  authority,  and  not  maliciously 
and  without  probable  cause. 

It  is  impossible  for  us  to  draw  from  the  pleadings  in  this 
cause,  and  our  own  knowledge  of  the  facts,  any  other  conclu- 
sion than  this,  that  the  material  subjects  of  the  plaintiflTs 
complaint,  relative  to  judicial  acts  on  which  the  Judges  sitting 
with  the  Chief  Justice  on  the  bench,  on  the  several  occasions 
when  those  acts  were  performed,  participated,  and  in  the 
responsibilities  attaching  to  which  they  justly  share. 
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No  one  of  us  now  sitting  on  the  bench  is  excepted  from 
some  such  participation  and  responsibility,  and,  therefore,  none 
of  us  can  judicially  act  in  this  cause  without  violating  a 
principle  of  natural  justice,  most  zealously  enforced  in  British 
jurisprudence,  by  which  no  Judge  shall  sit  in  his  own  cause 
or  in  a  cause  in  which  his  relation  to  the  parties,  or  to  the 
facts  of  the  case,  or  the  result  of  the  adjudication  has  a  neces- 
sary tendency  to  create  a  strong  bias  on  his  mind.  This 
principle  protects  the  interests  of  suitors,  but  it  also  looks 
much  beyond  them.  It  regards  the  interest  which  the  public 
liave  that  the  administration  of  justice  should  not  only  be 
pure,  but  unsuspected. 

We  act  on  it  continually.  There  is  no  Judge  who  has  been 
much  engaged  in  practice  at  the  time  of  his  elevation  to  the 
bench,  but  meets  with  cases  from  the  adjudication  of  which  he 
retires,  in  consequence  of  having  been  professionally  engaged  in 
them  at  the  bar,  although  he  has  no  pecuniary  interest  whatever 
in  their  decision,  and  his  former  connection  with  them  may  have 
been  of  a  trivial  nature,  and  not  calculated  to  create  any  bias 
on  his  mind.  On  the  list  of  causes  for  argument  at  the  pre- 
sent term  there  are  a  considerable  number  in  the  consideration 
of  which,  for  this  reason,  I  take  no  part.  The  rule  applies 
more  strongly  to  the  present  case  than  to  those  cases. 

I  have  said  that  we  know  the  real  nature  of  the  acts 
brought  into  consideration  by  the  pleadings.  But  they  were 
familiar  also  to  the  bar,  and  generally  known  in  the  com- 
munity. On  a  trial,  any  obscurity  that  is  thrown  over  them 
in  the  declaration  would  be  removed,  and  should  one  of  the 
Judges  preside,  it  would  be  patent  to  all  that  he  was  adjudi- 
cating on  his  own  acts,  and  the  impression  could  hardly  fail 
to  be  unfavorable  to  the  character  of  the  Court,  and  the 
administration  of  justice ;  and  this  would  especially  be  the 
casfe  should  the  Judge  feel  himself  required  to  present  the  law 
adversely  ti>  the  plaintiff.  Nor  would  the  fact  that  the  parties 
had  consented  obviate  such  impression. 

There  is  another  consideration  to  which  I  must  advert. 
The  plaintiff,  at  the  argument,  reminded  us  of  his  right  to 
appeal  to  the  Privy  Council,  Should  their  Lordships,  on 
appeal,  be  of  opinion  that  there  had  been  a  mistrial,  in  conse- 
quence of  the  Judge  who  tried  the  cause  having  been 
12 
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interested,  which  could  not  be  cured  by  the  consent  of  the 
parties,  great  expense  and  injury  would  be  inflicted  on  the 
appellee.  Although  the  law  on  this  subject  is  well  under- 
stood, it  may  not  be  inexpedient  to  cite  the  observations  of 
Mr.  Ckitty  in  his  Oerieral  Practice,  3  VoL,  p.  9.  That  learned 
and  respectable  writer  says ;  "  The  greatest  delicacy  is  con- 
stantly observed  on  the  part  of  the  Judges,  so  that  they  never 
act  where  there  could  be  the  possibility  of  doubt  whether 
they  would  be  free  from  bias.  Anciently  a  Judge  could  not 
try  a  civil  or  criminal  case  in  the  county  in  which  he  had 
been  bom  or  inhabited,  but  that  impediment  and  exclusion 
being  found  exceedingly  inconvenient,  and  an  indulgence  of 
unnecessary  jealousy,  was  expressly  altered  by  statutes,  3  EL 
Com.,  271 ;  ^fiZ.  Com.,  59,  60 ;  12  Geo.  II.,  c.27;  4$  Geo.  Ill, 
c.  94.  A  recent  decision  in  the  Privy  Coumcil,  that  a  Judge 
could  not  sit  in  that  character  in  a  cause  in  which  his  deceased 
wife's  nephew  was  interested,  because  the  feelings  of  such 
collateral  relationship  are  not  to  be  considered  as  determining 
with  the  death  of  the  wife,  evinces  that  the  slightest  degree 
of  relationship  would  induce  a  Judge  to  decline  interfering, 
Becquet  v.  Lempriere,  1  Elnapp,  376,  a  case,  however,  which 
proceeded  on  an  ordinance  in.  And  the  Common  Law  establishes 
that  the  dighteat  degree  of  pecuniary  interest  would  be  con- 
sidered an  insuperable  objection. 

For  the  reasoas  I  have  explained,  we  are  constrained  to 
decline  hearing  any  argument  on  the  rule  nisi  for  amending 
certain  pleas  of  the  defendant,  or  from  taking  any  cognizance 
of  this  cause,  and  Judge  Bliss,  who  has  been  consulted,  con- 
curs in  this  conclusion.  We  regret  that  there  should  be  any 
obstruction  to  the  administration  of  the  law  in  this  Court,  or 
that  a  suitor  should  be  placed  in  the  situation  of  the  plaintiff, 
although  it  is  difficult  to  understand  that  he  should  not  have 
foreseen,  at  the  commencement  of  his  suit,  the  obstacle  that 
stands  in  his  way,  or  that  the  defendant  should  have  the 
inconvenience  of  having  a  suit  of  this  kind  staading  against 
him  indefinitely.  But  it  is  not  in  our  power  to  afford  relief. 
The  case  is  one  in  which  we  feel  it  would  not  be  proper  or 
safe  to  proceed  upon  the  consent  of  the  parties,  if  ever  it 
would  be  so.  And  it  is  one  which,  we  believe,  affords  no 
room  for  the  exercise  of  discretion  or  choice  on  our  part. 
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Wans  ooe  of  the  plalotifh  described  himeelf  In  the  writ  m  **  Gharlee  A.  De Wolfe,"  and  in 
«n  tOdftTit  made  in  t(ie  cause  was  entitled  **  Cbaries  Aubrey  DeWolf  .** 

BtlA,  that  it  eoold  not  be  read. 

Where  an  order  has  been  nuMle  by  a  Judge  at  Chambers  to  change  the  renue  in  a  cause  on 
aa  aflUarit  riiowfng  special  grounds  for  it,  the  Ck>urt  will  not  interfere  to  set  it  aside,  or  britur 
bad^  the  TSQoe,  anleaa  tt  is  manifest  that  the  Jadge  who  made  the  order  has  acted  on  a  mis> 
ooneqicfoo  d  thn  facts,  or  that  it  is  otherwise  erroneous. 

DeCendants  applied  to  have  the  venue  dianged  from  Htdi/ax  to  WindaoTf  stating  in  their 
■IBdaTili  that  the  cause  of  action  arooe  in  the  oounty  of  HatvU^  that  It  would  be  mudi  more 
eoorenieni,  and  less  ezpenslTe,  to  try  the  cause  at  ITtmtoir,  and  that  it  would  be  more  con- 
rentent  for  the  plaintiff  to  attend  the  trial  at  Windaor  than  at  Halifax.  These  statements 
feeing  unanswered  by  plaintiff. 

ffeld,  that  the  «kidge  exercised  a  sound  discretion  in  granting  the  order  to  diange  the 
tcnue. 

DesBarres,  J.,  now,  (January  4th,  1868,)  delivered  the 
judgment  of  the  Court : — 

In  thiA  cause  an  order  ahaclute  was  made  by  a  Judge  at 
Chambers,  to  change  the  venue  from  the  county  of  Halifax  to 
the  county  of  Bant^  upon  an  affidavit  of  William  FauUcner^ 
one  of  the  defendants ;  the  Judge  having  refused  to  receive 
an  affidavit  made  by  Charles  Aubrey  DeWdfe,  who  repre- 
sented himself  to  be  one  of  the  plaintiffs  in  the  cause,  upon 
the  ground  of  its  not  being  properly  entitled.  From  this 
order  the  plaintiff  appealed  to  this  Court  upon  the  grounds 
mentioned  by  his  counsel  at,  the  argument,  who  drew  our 
attention  to  those  only  upon  which  he  expressed  his  intention 
to  rely.  These,  if  I  rightly  understand  him,  were  the  fol- 
lowing, viz..  First,  that  the  Judge  ought  not  to  liave  rejected 
the  affidavit  of  Gharles  Avhrey  De Wolfe;  Second,  that  the 
affidavit  of  WiUiam,  FauUcner  does  not  state  how  many  wit- 
nesses residing  in  the  county  of  Hants  he  intends  to  subpoena; 
Third,  that  the  affidavit  does  not  state  that  the  cause  of  action 
arose  in  the  county  of  Hants ;  Fourth,  that  the  affidavit  is 
insufficient  because  it  does  not  state  positively  that  it  will  be 
more  convenient  to  try  the  cause  in  the  county  of  Hants,  and, 
fifth  and  lastly,  that  the  affidavit  of  WiUiam  Faulkner^  on 
which  alone  the  order  to  change  the  venue  was  granted,  does 
not  sufficiently  set  forth  the  defence. 

The  objection  taken  by  the  defendants'  counsel  to  the 
affidavit  of  Charles  Axibrey  DeWolf e  was,  as  I  have  already 
observed,  that  it  was  not  properly  entitled  in  the  cause,  the 
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plaintiffs  having  in  their  writ  described  themselves  as  "  Henry 
F.  DeWolfe  and  Charles  A.  DeWolfe"  against  the  four  defend- 
ants. This  objection  would  probably  at  first  strike  most 
minds,  as  it  did  that  of  the  Judge  at  Chambers,  as  of  a 
character  too  technical  to  be  seriously  entertained,  but  it  is 
nevertheless  an  objection  held  in  several  cases  to  be  fatal  In 
Sims  V.  Proeser,  15  M.  &  W.,  151,  which  is  directly  in  point, 
the  writ  of  summons  described  the  cause  as  "  Henry  Svms  v. 
Frederick  C.  Prosser''  but  it  appearing  that  the  affidavits 
were  entitled  "  Henry  Sims  v.  Frederick  Cotdston  Prosser,** 
tlie  Court  held  that  they  were  not  properly  entitled,  and  that 
they  could  not  be  read.  Again  in  RegiTia  v.  Ths  Sheriff  of 
Surrey,  8  Dowl.  P.  C.  510,  where  an  action  had  been  brought 
against  a  defendant  by  the  initial  of  his  christian  name  "  W.,'' 
and  proceeded  to  execution  so  entitled,  it  was  held  that  an 
affidavit  in  support  of  the  application  against  the  sheriff*,  for 
not  returning  the  fi.  fa,  which  described  the  defendant  by  his 
christian  name  of  "  William,"  could  not  be  read.  Shrimpton 
v.  Carter,  3  Dowl.,  P.  C,  648,  is  to  the  same  effect.  In  the  face 
of  these  authorities  I  do  not  see  how  the  Judge  could  well  be 
expected  to  allow  the  affidavit  of  Mr.  DeWolfe  to  be  read. 
Having  disposed  of  the  first  objection,  I  will  now  direct  my 
attention  to  the  affidavit  of  Wm.  Faulkner,  in  order  to  see 
whether  the  facts  disclosed  in  it  were  sufficient  to  warrant 
the  Judge  in  making  the  order  to  change  the  venue,  which  is 
now  sought  to  be  set  aside ;  before  doing  so  I  may  remark  that 
where  an  order  has  been  made  by  a  Judge  at  Chambers  to 
change  the  venue  on  an  affidavit  showing  special  grounds  for 
it,  the  Court  will  not  interfere  to  set  it  aside  or  bring  back 
the  venue,  unless  it  is  manifest  that  the  Judge  who  made  the 
order  has  acted  on  a  misconception  of  the  facts,  or  that  it  is 
otherwise  erroneous.  Vide  Schuster  v.  Wheelwright,  8  C.  B., 
N.  S.,  383.  I  mention  this,  not  because  it  is  now  intended  to 
act  on  this  principle,  for  were  it  to  be  acted  upon,  I,  at  all 
events,  would  feel  it  wrong  to  do  so,  since  I  happen  to  be  the 
Judge  who  granted  the  order,  but  I  mention  it  as  a  point  of 
practice  which,  though  not  at  all  adverted  to  in  the  argument, 
ought  still  to  be  known. 

The  facts  set  forth   in  Faulkner's  affidavit,    and    upon 
which  the  order  must  either  stand  or  fall,  are  to  this  effect 
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In  the  first  place  he  states  that  the  plaintifib'  claim  is 
for  disbursements  supplied  to  the  brigantine  ** Autumn** 
lately  owned  by  the  defendants,  and  that  the  claim  of 
the  plaintiffs  against  the  said  vessel  has  been  settled  by  the 
defendants,  her  late  owners ;  that  he  resides  at  Noel,  in  the 
county  of  Hants,  and  that  Edward  Nid  and  Allan  Densmore, 
two  of  the  defendants,  also  reside  at  Noel;  that  he  is  informed, 
and  believes,  that  John  Nid  lives  in  the  state  of  Illinois,  in 
the  United  States  of  America ;  that  his  (Faulkner^s)  place  of 
residence  is  distant  from  Halifax  at  least  sixty  miles,  and 
from  Windsor  thirty-seven  mi]&s ;  that  he  believes  that  the 
claim  for  which  this  action  is  brought  is  for  goods  sold  and 
delivered  to  the  defendant,  John  Niel,  and  for  which  he  is 
alone  responsible;  that  the  late  owners  of  the  brigantine 
AiUumn  have  nothing  whatever  to  do  with  the  goods  so 
delivered  to  John  Niel^  and  that  he  has  never  in  any  way 
made  himself  respoasible  to  the  plaintiffs  for  the  same ;  that 
these  goods  were  delivered  to  John  Nid  at  Noel,  by  the 
captain  of  the  schooner  *'  Planet*'  who  lives  in  the  township  of 
Tniro;  that  if  this  cause  goes  to  trial  it  will  be  necessary  for 
him  to  show  that  he  is  not  responsible  for  the  price  of  these 
goods,  and  that  John  Niel  is  alone  liable ;  that  in  order  to  do 
this  he  will  have  to  subpoena  a  large  number  of  witnesses  who 
reside  at  Nod;  that  he  knows  of  no  one  in  the  county  of 
Halifax  whom  it  would  be  necessary  for  him  to  subpoena  to 
attend  the  trial  who  could  give  evidence  for  him ;  that  it 
would  be  much  more  convenient,  and  incur  far  less  expense  to 
try  the  cause  at  Windsor ;  that  he  believes  the  plaintiffs  can 
produce  no  evidence  in  the  county  of  Halifax  to  substantiate 
their  claim;  that  the  plaintiffs  reside  in  New  York,  in  the 
United  States  of  America,  and  he  believes  it  would  be  as 
convenient  for  them  to  attend  the  trial  at  Windsor  as  at 
Halifax. 

It  was  objected  on  the  part  of  the  plaintiff  that  it  was  not 

enough  for  the  defendant,  Faulkner,  to  swear  that  all  his 
witnesses  resided  at  Nod,  in  the  County  of  Hants,  that  he 
ought  to  have  gone  further  and  stated  how  many  of  them  he 
intended  to  call.  '  The  case  of  Ladbury  v.  Richards,  7  Moore, 
(C.  P.  &  Ex.)  82,  has  some  bearing  on  that  point.  That  was  an 
application  to  change  the  venue  from  London  to  Worcester,  on 
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an  affidavit  stating  that  all  plaintiff's  and  del endanfis  witnesses 

resided  at  Worcester.    The  Court  held  that  the  affidavit  was 

insufficient,  and  that  the  ground  of  defence  should  have  been 

fully  disclosed.  In  the  present  case,  it  is  true,  FaTdkner  does  not 

state  in  his  affidavit  how  many  witnesses  he  intends  to  call,  but 

he  does  state  the  nature  of  his  defence,  and  that  all  his  witnesses 

reside  at  Nod,  in  the  County  of  Hants,  and  further  that  it 

would  be  much  more  convenient  and  incur  far  less  expense 

to  try  this  cause  at    Windsor,  all   which  statements  being 

uncontradicted,  must  be  assumed  to  be  true.    In  l%omkill  v. 

OasUer,  7  Scott,  272,  there  was  a  rule  calling  upon  the  plaintiff 

to  shew  cause  why  the  venue  should  not  be  changed  from 

London  to  Yorkshire  npon  the  affidavit  of  the  defendant,  who 

stated  that  the  action  was  brought  to  recover  an  alleged 

balance  due  from  him  for  money  received  as  steward  of  the 

plaintiff.    That  in  order  to  establish  a  set-off  which  he  had 

pleaded  it  would  be  necessary  to  unravel  accounts  of  many 

years'  standing.    That  he  had  sixty  witnesses  to  subpoena,  all 

of  whom  had  resided  in  Yorkshire,  and  that  a  trial  in  London 

would  occasion  an  additional  expense  of  more  than  £2000, 

which  he  was  wholly  unable  to  pay.     Tindall,  Chief  Justice, 

held  that  the  plaintiff's  right  in  a  transitory  action  to  lay  the 

venue  where  he  pleases  is  undoubted,  and  that  before  the 

Court  deprived  him  of  it,  they  must  be  satisfied  that  justice 

could  not  otherwise  be  done  between  the  parties,   and  he 

remarked  that  the  preponderance  of  convenience  must  be  very 

great.    The  inile  was  discharged  on  the  ground  that  the 

affidavit  ought  to  have  disclosed  something  more  specific  as  to 

the  grounds  of  the  alleged  set  off,  and  because  the  Court  were 

not  satisfied  with  the  generality  of  the  defendant's  statement. 

This  case  favors,  more  than  any  other  that  I  have  met  with, 

the  positions  taken  here  on  the  part  of  the  plaintiff,  but  it 

shews,  after  all,  that,  in  the  very  nature  of  things,  a  Judge 

when  sitting  alone  at  Chambers  as  well  as  the  Court,  must  in 

all  similar  cases  necessarily  exercise  a  discretion  and  the  best 

of  his  judgment,  in  order  to  do  that  which  may  appear  to  be 

most  for  the  convenience  of,  and  best  calculated  to  do  justice 

between,  the  parties,  and  to  save  expense.*   Now  it  appears 

from  Faxdkner's  affidavit  that  the  cause  of  action  arose  in  the 

County  of  Hants,  for  he  says  that  the  goods,  the  subject  of  the 
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present  action,  were  sold  and  delivered  to  John  Niel,  one  of  the 
defendants,  at  Noel,  in  that  County.  He  also  states  that  it 
would  be  much  more  convenient  and  much  less  expensive  to 
try  the  cause  at  Wiiidsor,  and  he  further  states  that  he  believes 
it  would  be  more  convenient  for  the  plaintiff  to  attend  the 
tml  at  Windsor  than  at  Halifax.  These  important  statements 
remain  unanswered,  and  as  the  Court  are  unable  to  perceive 
that  the  Judge,  in  granting  the  order  to  change  the  venue 
under  all  the  circumstances  disclosed  in  Faulkner's  affidavit, 
exercised  an  unsound  discretion,  they  affirm  this  order  and 
dismiss  the  appeal  with  costs. 


ROCKWELL  V,  ROSS. 

A  rwkmct  wm  broufffat  in  for  pUlntiff  late  in  the  afternoon  of  the  last  day  of  the  term. 
Meodant  took  oat  a  rule  under  the  SUtute  to  set  it  aside,  putting  in  baU  to  the  amount  fixed 
by  the  Judge.  Plaintiff,  objecting  to  the  bail,  served  defendant  with  a  notice  requiring  the 
beil  to  jostifjr  that  same  evening.  This  not  being  attended  to,  the  Judge,  on  the  day  follow- 
iai^,  sDowed  plaintiff  to  enter  up  judgment.  Under  these  drcumstanoes,  the  Court  granted 
Mendant  the  rule  for  setting  the  verdict  aside. 

In  taking  out  rules  to  set  aside  verdlcM,  the  Inll  may  be  filed  without  notice,  but 
nort  justify  when  they  enter  into  the  recognizance,— the  justification  may  be  oral  before 
the  Judge  or  Frothonotary,  and  when  made  should  be  noted  in  the  reoognisanoe.  The 
jastifieation  may  be  dispensed  with  by  the  opposite  party,  and  the  substitution  of  one  ball  for 
two  msy  be  In  like  mannM*  assented  to,  and  no  notice  of  such  bail  ha\'lngbeen  given  shall  be 
raiuiied. 

SufBdent  ball  means  substantial  bail,  either  accepted  by  the  opposite  party  or  prepared  to 
Justify. 

In  sflMavHs  K  Is  necessary  that  the  place  where  they  are  sworn  to,  but  not  the  Count: » 
ihoaU  be  stated  in  the  jurat. 

Young,  0.  J.,  now,  (January  4th,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  action  arose  out  of  a  deposit  for  a  horse  race  paid 
over  by  the  defendant  seven  years*  ago.  It  was  brought  in  a 
summary  form,  and  having  been  ordered  for  a  jury,  was  tried 
before  my  brother  Wilkins,  at  Kentuille,  last  October.  A 
verdict  was  brought  in  for  the  plaintiff,  in  conformity  with  his 
opmion,  late  in  the  afternoon  of  Saturday,  the  last  day  of 
term,  when  the  defendant's  counsel  moved  for  a  rule  to  set  it 
aside,  which  the  Judge  refused,  but  named  the  sum  of  £30  for 
bail,  (which  was  too  little,  as  it  turned  out,)  in  case  a  rule 
should  be  taken  under  the  statute ;  cap.  134,  see,  197. 
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Two  bail  were  accordingly  put  in,  and  a  rule  filed.  There 
are  some  contradictions  in  the  numerous  affidavits  and  papers 
used  at  the  argument,  but  the  leading  facts  are,~that  the 
plaintiff's  counsel  having  verbal  notice  of  the  bail,  objected  to 
them,  and  shortly  after  served  the  defendant's  counsel  with  a 
written  notice  of  his  exception,  requiring  the  bail  to  justify 
that  same  evening.  This  the  defendant's  counsel,  being  on 
the  point  of  leaving  KentviUe,  could  not  or  did  not  attend  tO; 
and  on  Monday  morning  the  Judge,  finding  an  exception  on 
the  bail  piece,  and  no  justification  of  the  bail,  taxed  the  plain- 
tiff's costs,  (some  items  of  which  are  objectionable)  and  signed 
judgment. 

The  execution  was  taken  out,  and  the  defendant  arrested 
the  same  day  when,  as  he  alleged,  he  was  about  to  return  to 
his  home,  and  I  discharged  him  from  custody,  under  the 
Eevised  Statviea,  (3rd  Series),  cap.  153,  sees.  4  and  6.  The 
regularity  of  these  proceedings  has  been  attacked  on  both  sides, 
and  involves  some  points  of  practice  which  it  is  well  to  have 
definitely  settled. 

I  had  occasion  in  a  former  judgment  this  term  to  refer  to  the 
197th  section  of  our  Practice  Actj  which  is  peculiar  to  our 
Court,  and  has  nothing  at  all  resembling  it  in  England,  or  as 
far  as  I  know  in  any  of  the  colonies.  Its  effect  is  to  suspend 
the  judgment  upon  a  verdict  having  the  approval  of  the  pre- 
siding Judge,  and  as  this  extends  to  every  verdict  on  circuit, 
as  well  as  in  Halifax,  and  might  be  attended  with  the  most 
fatal  conseqences  to  a  suitor  presumably  in  the  right,  the 
Legislature  has  required  that  the  party  seeking  for  a  new 
trial  shall,  on  or  before  the  last  day  of  the  term,  or  the  sittings 
after  term,  in  which  the  case  has  been  tried,  file  sufficient  bail 
in  such  reasonable  amount  as  the  Judge  shall  direct  to  respond 
the  judgment  to  be  finally  given  in  the  cause. 

It  will  at  once  be  seen  that  this  has  no  analogy  to  special 
bail  in  the  Queen's  Bench,  nor  to  the  bail  bond,  which  has 
superseded  special  bail  in  our  own  statute.  It  bears  only  a 
slight  analogy  to  bail  in  error,  and  resembles  more,  or  rather 
is  identical  with  the  bail  on  a  writ  of  certiorari,  who  are 
bound  also  by  cfuip.  148  to  respond  to  the  judgment. 

There  is  another  peculiarity  in  this  practice  which  we 
must  keep  always  in  view.     It  frequently  happens  that  ver- 
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diets  are  taken  on  circuit  at  the  very  close  of  the  term,  when 
there  is  barely  time  to  comply  with  the  essentials  of  the 
statute,  to  say  nothing  of  a  compliance  with  forms.  In  this 
very  case  the  verdict  was  rendered  at  or  near  the  last  hour  of 
the  term.  To  impose  upon  either  party  under  these  circum- 
stances, after  the  Judge  refusing  to  grant  a  rule,  the  written 
notices  and  written  exceptions,  the  written  affidavits  of  justi- 
fication, and  other  formalities,  which  have  value  in  an  English 
coart,  would  be  to  abrogate  in  many  cases  the  remedy  given 
by  the  Act,  which  this  Court  has  no  disposition,  and  no  right 
to  do.  It  has  been  in  foi'ce  since  the  year  1853,  and  no  ques- 
tion has  ever  arisen  upon  it.  The  obvious  requirements  and 
intent  of  the  Act  have  led  the  practitioners  to  a  practical 
compliance  with  them.  The  party  is  to  file  sufficient  bail, 
who  must  be  two  persons  at  least,  in  analogy  to  the  English 
role,  and  to  the  first  section  of  cfiap.  148.  They  must  be 
persons  of  property,  for  sufficient  bail  does  not  mean  any  bail 
the  opposite  party  may  think  fit  to  produce.  This  would  be 
absurd,  in  the  face,  it  may  be,  of  a  large  verdict,  on  whose 
recovery  the  credit  of  a  suitor,  his  commercial  existence  in 
fact,  may  depend.  Sufficient  bail  means  substantial  bail, 
either  accepted  by  the  opposite  party  or  prepared  to  justify. 
Without  such  bail  a  rule  filed  under  the  statute  is  a  nullity* 
Whether,  after  the  bail  have  justified,  the  party  shall  have 
aright  to  a  further  examination  or  inquiry  into  their  sufficiency, 
in  analogy  to  sec.  184  of  our  Act,  is  a  point  which  does  not  at 
present  arise ;  but  cases  may  occur  in  which  it  may  be  of  the 
greatest  importance.  Suppose  a  large  verdict  were  recovered, 
and  bail  should  venture  to  justify  who  can  be  clearly  shown 
io  be  insufficient,  here  is  a  wrong  that  would  demand  a 
remedy,  and  this  Court  would  probably  find  one.  But  where 
the  bail  are  not  accepted,  and  do  not  justify,  they  are  as  no 
bail,  and  the  party  having  the  verdict  is  entitled  to  his  judg- 
ment. Taking  the  section,  then,  as  our  guide,  and  keeping 
within  it,  we  hold  that  such  bail  may  be  filed  without  notice, 
hU  must  justify  when  they  enter  into  tlte  recognizance, — that 
the  justification  may  be  oral  before  the  Judge  or  Prothonotary, 
and  when  made  should  be  noted  on  the  recognizance, — that 
the  justification  may  be  dispensed  with  by  the  opposite  party, 
and  the  substitution  of  one  bail  for  two  may  be  in  like  man- 
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ner  assented  to, — ^and  that  no  notice  of  such  bail  having  been 
given  shall  be  required.  These  simple  rules,  in  analogy  to  the 
taxation  of  costs  on  circuit,  without  notice,  will  make  the 
remedy  under  section  197  at  once  easy  and  effectual.  If  they 
are  not  observed  with  the  other  requisites  of  the  section, 
judgment  will  be  signed. 

It  will  be  seen,  then,  that,  in  our  opinion,  the  course  pur- 
sued by  the  defendant  was  wrong,  but  as  we  are  unwilling, 
under  the  special  circumstances,  to  shut  him  out  from  an 
inquiry  into  the  verdict,  and  as  the  bail  on  the  rule  nisi  for  a 
new  trial  have  in  fact  jasiijied,  we  will  grant  the  rule  for 
setting  the  judgment  aside,  on  the  defendant,  or  his  attorney, 
undertaking  that  no  action  shall  be  brought  for  the  arrest, — 
a  condition  which  the  English  practice  and  our  own  equally 
justify,  where  the  judgment  is  not  in  violation  of  good  faith, 
or  of  a  known  and  established  rule.  The  discharge  of  the 
defendant  from  custody  was  justified,  we  think,  by  the  cir- 
cumstances as  they  appeared  at  the  time,  and  the  costs 
ihcident  to  these  proceedings  we  reserve  for  further  consid- 
eration. 

Another  point  was  made  in  this  case,  and  in  one  or  two 
others  during  the  term,  which  it  is  as  well  to  settle.  It  was 
objected  to  one  of  the  affidavits  that  it  was  sworn  before  a 
commissioner  at  Halifax,  without  mentioning  in  the  jurat  the 
County  of  Halifax.  The  rule  is  laid  down  in  Chitty*s  Arch- 
hold,  Q.  B.  Prac,  10th  ed.,  1550,  that  the  place  and  county 
where  the  affidavit  is  sworn,  if  sworn  before  a  commissioner 
or  abroad,  must  also  be  stated  in  the  jurat.  The  place  may 
be  stated,  he  adds,  by  reference  to  a  place  mentioned  in  the 
body  of  the  affidavit.  On  an  inspection  of  the  cases  cited,  it 
will  be  found  that  they  are  not  altogether  consistent  with 
each  other.  In  Symmer  v.  Wason,  1  B.  &  P.,  105,  the  Court 
upheld  an  affidavit  to  hold  to  bail,  where  the  place  at  which 
it  was  sworn  was  omitted.  Most  of  the  other  cases  require 
the  place  to  be  mentioned ;  Rex  v.  Gockshaw,  2  N,  Js  M,,  379 ; 
K  V.  West  Riding  of  Yorkshire,  S  M.  A  S.,  493,  &c  In  Boyd 
V.  Straker,  7  Price,  662,  the  county  was  omitted,  the  place 
only  being  mentioned  in  the  jurat,  and  the  objection  was  held 
fatal.  In  Grant  v.  Fry,  8  DowL,  234,  the  jurat  states  the 
affidavit  to  have  been  sworn  at  Cheltenham  aforesaid,  the 
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deponent  being  described  in  the  commencement  as  of 
Chdtenham  in  the  county  of  Oloucester,  and  it  was  held 
sufficient  In  an  earlier  case,  The  King  v.  Bum,  7  Ad.  &  El., 
190,  where  the  jury  did  not  state  the  county,  Patterson,  J., 
distingubhes  this  from  a  case  of  total  omission,  and  Lord 
Denman,  and  LittUdale,  J.,  did  not  decide  the  point.  In  thi^s 
state  of  the  authorities  we  uphold  the  usual  practice  here, 
requiring  the  place  to  be  mentioned  in  the  jurat,  but  not  the 
county.  To  introduce  at  this  day  any  other  rule  would  lead 
to  endless  confusion. 


CRANE,  ADMINISTRATOR  OF  DeWOLF,  u  JACOBS. 

PLAorrrrr  brouidit  an  action  against  defendant,  deelarlngr  in  form  and  substance  upon  a 
jjudfrneot  obtained  by  plalntifTs  intestate,  and  duly  recorded  about  twenty-tliree  years  previous. 
Defendant  entered  an  api)eanuioe  to  the  writ,  and  subsequent  thereto  plaintiff  obtained  an 
onler  for  leave  to  amend  bis  declaration  by  adding  to  the  second  count  the  words  "  and  alio 
ff  exeerUion  thereof,**  Defendant  then  applied  to  set  aside  for  irreguUrity  the  writ  and 
pruoeedlngs,  on  the  grounds,  ftntf  that  the  judgment  sought  to  be  recovered,  being  more 
than  twenty  years  old,  an  order  or  rule  authorising  the  issue  of  the  writ  should  have  been 
obtained  before  it  was  issued ;  uemxd,  that  the  writ  was  not  in  the  form  prescribed  by  law ; 
Ulrd,  that  the  whole  proceedings  were  not  in  accordance  with  the  provisions  of  tlie  Revised 
Statutet  relating  thereto. 

Held,  that  although  the  writ  was  not  either  in  its  direction  or  its  form  framed  in  accordance 
with  the  statutory  provisions,  yet  regarding  the  spirit  of  the  Act,  and  the  circumstanees  of  the 
ease,  the  defendant  was  as  fuUy  apprised  of  tlie  plaiatliTs  purpose  as  he  would  have  been  if  the 
f  »nn  prescribed  had  been  exactly  adopted,  and  the  rule  to  set  aside  the  proceedings  was  therefore 
dochaiged. 

WiLKiNS,  J.,  now,  (January  4th,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  case  comes  before  us  on  an  order  nisi,  obtained  by 
the  defendant's  counsel,  on  the  14th  of  December  last,  to  set 
aside  for  irregularity  the  writ  and  proceedings  in  this  case,  on 
the  following  grounds,  viz. :  First,  that  the  judgment  sought 
to  be  recovered,  being  more  than  twenty  years  old,  an  order 
or  rule  authorizing  issue  of  the  writ  shoiild  have  been  obtained 
before  it  was  issued ;  secondly,  that  the  writ  is  not  in  the 
form  prescribed  by  law ;  thirdly,  that  the  whole  proceedings 
are  not  in  accordance  with  the  provisions  of  chapter  134  of 
the  3rd  series  of  the  Revised  StcUutea  in  reference  to  Scire 
Faciaa,  or  Writ  of  Revivor. 
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The  facts  preceding  tbe  order  nisi,  so  far  as  it  is  necessary 
to  refer  to  them,  are  as  follows: — The  plaintiff,  on  the  24th 
of  December,  1866,  issued  a  writ  containing  a  declaration 
addressed  and  directed  to  the  defendant  described  as  *'of 
Upper  Keswick  in  the  Province  of  New  Brunsicick,  a 
British  subject."  Whereon  the  defendant  is  commanded, 
within  60  days  after  service,  to  enter  an  appearance  in  the 
Supreme  Court,  at  Halifax^  at  the  suit  of  the  plaintiff,  as 
administrator,  &c.,  who  says  in  substance  that  the  defendant 
was  indebted  to  the  intestate,  DeWolf,  in  his  life-time,  and  is 
indebted  to  the  plaintiff  as  administrator,  &;c.,  since  the  death 
of  DeWolf,  in  the  amount  of  a  judgment,  (set  out  in  the  writ) 
in  Trinity  Term,  1843,  in  the  Supreme  Coui-t  at  Halifax.  A 
second  count  sets  out  the  same  judgment,  reciting  a  bond 
which  was  *the  foundation  of  it  The  plaintiff  demands 
$1621.04,  the  penalty  of  the  bond,  for  which  judgment  was 
entered,  and  avers  the  recording  of  the  judgment  on  the  12th 
of  July,  1843,  at  Halifax,  in  order  to  bind  the  interest  of  the 
defendant  in  certain  land,  which  was  subject  to  a  certain  life 
interest  that  had  recently  terminated  by  the  death  of  the 
tenant  for  life,  the  plaintiff  also  averring  his  desire  to 
enforce  his  lien  of  the  judgment  on  such  real  estate.  Thus 
the  plaintiff  declared  in  form  and  substance  on  a  judgment. 

The  defendant  having  been  served  with  the  above- 
mentioned  writ,  in  Neiv  Bi^unawick,  caused  an  appearance 
to  be  entered  for  him,  in  this  Court,  by  /.  If.  Ritchie,  his 
attorney,  on  the  13th  February,  1867.  On  the  23rd  of  August, 
1867,  the  plaintiff  obtained  an  order  from  the  Chief  Justice 
for  leave  to  amend  his  said  declaration  by  adding,  at  the 
conclusion  of  the  second  count,  the  words  '*  and  asks  for 
eocecution  thereof"  The  rule  also  ordered  that  service  of  it  on 
the  defendant's  attorney  should  be  a  sufficient  service  of  the 
amended  declaration.  Thus  the  second  count,  which  was  at 
first  "  on  a  judgment "  became  substantially,  by  the  authority 
of  the  Court,  a  count  "  to  revive,"  and  as  such,  by  the  autho- 
rity, was  served  on  the  defendant,  who  therefore,  before  this 
order  nisi  obtained  had  full  notice  thereof. 

From  the  affidavit  of  J.  N.  Ritchie,  of  the  12th  December, 
1867,  on  which  the  order  now  under  consideration  was 
obtained,  we  gather  the  following  additional  facts,  viz.,  that. 


\ 
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on  the  first  day  of  this  present  term,  this  Court  discharged, 
without  costs,  an  order  previously  obtained  by  Mr,  Ritchie  to 
set  aside  the  writ  in  question,  and  to  set  it  aside  on  the  very 
ground  that  the  writ  was  in  part  converted  into  a  scire  facias, 
or  writ  of  revivor, "  whilst  in  another  part  it  was  on  a  judgment.'* 
The  affidavit  also  discloses  that  simultaneously  with  the 
service  on  Mr,  Ritchie  of  the  discharging  order  last  referred 
to,  the  plaintiff's  attorney  served  him  (and  about  the  7th  of 
December  last)  with  a  notice  "that  the  plaintiff  had  aban- 
doned the  first  count  in  his  writ ;"  that  plaintiffs  said  writ 
was  issued  without  any  rule  or  ordqr  therefor  previously 
obtained,  and  without  any  affidavit ;  and,  finally,  that  since 
the  said  amendment,  the  defendant's  attorney  had  not  pleaded 
anew,  or  taken  any  step  in  the  case,  except  applying  for  and 
obtaining  the  order  that  was  so  discharged.  It  occurs  to  us, 
but  it  is  not  necessary  to  decide  the  point  not  taken  at  the 
argument,  that  the  obtaining  the  last-mentioned  order,  after 
the  second  count  was  so  converted,  involved  a  waiver  of  all 
objections  to  the  form  of  the  writ,  or  the  mode  in  which  it 
was  issued,  which,  if  available  at  all  should  have  preceded  the 
taking  out  the  rule  nisi,  on  the  ground  of  the  inconsistency 
of  the  two  counts  after  the  amendment  of  the  second  count. 

Looking  at  our  legislative  provisions  in  the  matter  of 
scire  facias,  and  comparing  sections  133  and  134  of  our 
Practice  Act  with  the  English  Staivie,  15  &  16  Vic,  c  76, 
sees.  129  and  130,  we  perceive  that  the  latter  has  been  the 
model  of  the  former,  the  provisions  in  the  sections  referi*ed  to 
being  almost  identical  We  perceive,  also,  and  the  fact  is 
very  suggestive  to  the  subject  under  our  consideration,  that, 
whilst  the  English  Act  embodies  the  provisions  of  Reg,  Oen, 
of  the  K.  B.  C.  B,,  and  Exchq,  E.  T.,  relative  to  the  revival  of 
judgments  of  more  than  ten  and  fifteen  years  old,  and  whilst 
the  enactment  of  that  rule  stood  prominently  before  the  eyes 
of  oar  legislators  when  legislating  on  this  particular  subject, 
our  legislature,  copying  word  for  word  the  provisions  of  the 
English  sections  above  mentioned,  has  thought  proper  not  to 
adopt  into  our  statute  book  the  provisions  of  section  134, 
which  expressed  the  rule  above  referred  to.  From  this  cir- 
cumstance we  cannot  but  infer  that  it  was  the  intention  of 
our  legislature  to  impose  no  limit  of  time  on  the  exercise  of 
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the  right  conferred  by  section  134,  relatively  to  obtaining 
executions  of  a  judgment  in  the  mode  prescribed  by  that  sec- 
tion.     If  this  shall  be  found   inconvenient  in  practice  a. 
legislative  remedy  must  be  provided. 

When  we  compare  these  proceedings  with  sections  133, 
134  and  135,  of  our  Prddice  Act,  and  the  prescribed  forms 
therein  referred  to,  we  perceive  that  this  writ  is  not  framed, 
either  as  to  its  direction  or  its  form,  in  accordance  with  those 
provisions,  and  no  rule  or  order  for  constructive  service  on 
defendant,  out  of  the  Province,  was  made  as  prescribed  by 
section  135  of  chapter  134.  But  at  the  same  time,  when  we 
regard  the  spirit  of  the  Act,  and  especially  the  provisions  of 
the  amendment  sections,  and  then  consider  the  form  of  the 
one  only  count,  as  amended,  now  remaining  in  this  writ,  we 
feel  that,  if  the  defendant  had  been  in  fact  peraonally  served 
with  the  writ  containing  that  count,  he  would  have  been  as 
fully  apprized  of  this  plaintifTs  purpose  of  obtaining  execution 
of  the  judgment  in  question,  as  he  would  have  been,  if  the 
form  prescribed  had  been  exactly  adopted,  and  observance  of 
the  regulations  of  sees.  134  and  135  was  only  necessary  in 
order  to  giving  him  such  notice.  He  has  not,  indeed,  had 
personal  service  of  that  count,  with  the  words  superadded  by 
way  of  amendment,  but  the  service  of  the  writ  informed  him 
that  the  plaintiff  summoned  him  and  required  him  to  appear 
in  this  Court,  to  answer  the  plaintiff's  claim  on  the  particular 
judgment,  and  having  been  served  and  appeared  to  the  writ 
in  its  original  form,  he  is  now  before  the  Court,  and  knows 
that  the  plaintiff  is  seeking  to  enforce  his  judgment  by  an 
execution.  The  very  purpose  then,  which  the  legislature 
sought  to  effect  by  the  provisions  in  question  and  the  pre- 
scribed form,  via.,  the  bringing  the  party  before  the  Court, 
and  giving  him  substantial  notice  of  the  purpose  for  which  he 
is  brought  there,  has  been  accomplished. 

We  think,  then,  that  we  shall  not  violate  the  spirit  of  our 
statute  in  the  matter  in  question,  nor  subject  the  defendant  to 
any  injury,  or  inconvenience  if  we  discharge  the  rule.  The 
costs  will  abide  the  final  event  of  the  cause. 
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pLAnrmr  initftated  an  action  under  section  2S,  cap.  147|  Rev.  Stat.f  (Srd  Series,)  before 
tffo  Jmtlcct  of  the  Peace  against  defendant  for  an  assault,  and  the  Justices,  on  hearinjrtbe 
erideiice,  dlsanissed  his  complaint,  either  deeming  the  offence  not  proved,  or  so  trifling  as  not 
to  merit  poniahment.  Plaintiff  thereupon  appealed  to  the  Supreme  CSourt,  and  the  Judge 
preriding  at  Annapolis  dismissed  his  appeal,  but  gave  him  a  rule  nisi  to  bring  the  esse  for 
sigoment  before  the  whole  Court. 

Held,  that  in  a  caee  of  this  nature  plaintiff  was  not  entitled  to  appeal  from  the  decision  of 
the  Justices  of  the  Peace. 

Cowtnictioii  of  Section  8  of  Chapter  1  Revised  Statutes,  (9rd  Series). 

DesBarres,  J.,  now,  (21st  January,  18G8),  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  instituted  by  the  plaintiff  under  section 
23  of  chapter  147  of  the  Revised  StatiUes,  (3rd  Series),  before 
two  Justices  of  the  Peace,  against  the  defendant  for  an  assault, 
in  which,  on  hearing  the  evidence,  the  Justices  dismissed  the 
plainiiflTs  complaint.  From  this  judgment  the  plaintiff 
appealed  to  the  Court  under  section  8,  chapter  1,  and  the  learned 
Judge  who  presided  at  the  Court,  held  at  Annapolis  in  June 
term  last,  after  hearing  counsel  on  both  sides,  also  dismissed  the 
appeal  and  declined  to  retry  the  case,  considering  that  under 
section  8  of  chapter  1  an  appeal  from  the  judgment  of  the 
Justices  was  only  intended  to  be  allowed  in  matters  of  a 
criminal  nature,  where  a  party  was  convicted  for  a  penalty, 
and  not  in  a  case  like  this,  where,  under  section  25  of  chapter 
147,  the  Justices  had  dismissed  the  complaint,  either  because 
the  offence  was  not  proved,  or  because  it  was  so  trifling  as  not 
to  merit  punishment.  The  learned  Judge,  however,  being 
willing  that  the  appellant 'should  have  an  opportunity  of 
bringing  the  matter  under  the  consideration  of  the  whole 
Court,  granted  him  a  rule  nisi  to  reverse  his  decision,  and  the 
case  having  been  argued  before  us,  now  remains  to  be  disposed 
of.  I  may  here  remark  that  the  granting  of  a  rule  to  bring 
up  so  small  a  matter  as  this,  (for  we  must  presume  from  the 
decision  of  the  Justices  that  it  must  have  been  a  very  small 
matter),  is  a  privilege  seldom  accorded  to  any  suitor,  but  as  the 
case  involves  a  question  in  respect  of  which  a  doubt  may  have 
existed,  and  the  appellant  desired  to  have  the  opinion  of  the 
whole  Court  upon  it,  I  think  the  learned  Judge  was  right  in 
allowing  it  to  come  here. 
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There  appears  to  be  no  difficulty  in  the  case.  The  second 
paragraph  of  section  8,  chapter  1,  says :  *'  All  appeals  to  the 
Supreme  Court  shall  be  allowed  by  Justices  of  the  Peacef rora 
every  judgment  given  by  them  in  all  cases  tried  before  them, 
in  the  same  manner  and  on  the  same  terms  as  are  provided  in 
civil  suits,  except  where  otherwise  specially  provided."  Now, 
considering  that  scctio^  in  connection  with  sections  25  and  28 
of  chapter  147, 1  am  strongly  inclined  to  think  that  in  giving 
jurisdiction  to  two  Justices  of  the  Peace  to  hear  and  determine  in 
a  summary  way  all  complaints  for  common  assaults  and 
batteries,  and  upon  conviction  to  fine  the  offender  to  the  extent 
of  S8,  the  Legislature  only  intended  to  give  an  appeal  where 
there  was  some  reasonable  ground  of  complaint,  and  not  in  a 
case  where  the  complaint,  under  section  25,  was  dismissed 
as  being  of  a  character  too  trifling  to  be  entertained,  and  in 
oixler,  as  it  would  seem,  to  discourage  complaints  of  that  nature, 
it  gives  the  Justices  the  power  of  dismissing  them  without 
costs  on  either  side.  Section  28  provides  that  where  a  party 
shall  have  obtained  the  certificate  which  the  Justices,  under 
section  25,  are  required  to  give  in  dismiasing  the  complaint, 
he  shall  thereby  be  acquitted  of  all  criminal  proceedings  for 
the  same  offence,  shewing  that  the  decision  of  the  Justices  was 
in  that  case  intended  to  be  final.  That  such  must  have  been 
been  the  intention  of  the  Legislature  I  have  no  doubt,  for  I 
cannot  believe  that  it  ever  could  have  been  contemplated  that 
the  time  of  this  Court  should  be  occupied  in  trying  a  case 
w^hich  the  Justices  of  the  Peace  had  pronounced  to  be  too 
insignificant  to  occupy  their  attention  ;  a  case,  too,  to  which 
the  production,  on  the  part  of  the  defendant,  of  the  certificate 
of  the  Justices  would  have  been  a  complete  answer.  Li 
expressing  this  view,  however,  I  do  not  wish  it  to  be  inferred 
that  this  Court  is  at  all  disposed  to  restrict  or  limit  the 
legitimate  right  of  appeal  in  all  cases  really  requiring  its 
interposition.  I  merely  mean  to  say  that  this  does  not  appear 
to  me  to  be  a  case  of  that  description,  and  that  the  appellant 
must  therefore  be  content  to  abide  by  the  decision  of  the 
tribunal  in  which  it  was  commenced,  a  tribunal  clothed  with 
the  power,  for  obvious  reasons,  of  finally  disposing  of  similar 
cases.  We  therefore  think  that  the  plaintiff,  under  the  case 
presented  to  us,  was  not  entitled  to  appeal  to  this  Court  from 
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the  decision  of  the  Justices  of  the  Peace,  but  as  this  is  the  first 
time  that  any  question  has  arisen  as  to  the  plaintiff's  right  to 
appeal  in  a  case  like  this,  we  think  it  right  that  each  party 
shall  pay  his  own  costs. 

WiLKiNS  J. — The  question  involved  in  this  case  is  not 
without  difficulty  from  the  largeness  of  the  words  used  by  the 
Legislature  in  the  section  which  first  demands  our  consideration. 
Section  8  of  chapter  1  of  the  Revised  StatuteSy  (3rd  Series), 
which  section  consists  of  four  paragraphs,  provides,  among 
other  things,  ''  that  appeals  to  the  Supreme  Court  shall  be 
allowed  by  Justices  of  the  Peace  from  every  judgment  given 
bj  them  in  all  cases  tried  before  them,  in  the  same  manner 
and  on  the  same  terms  as  is  in  civil  suits,  except  where  otherwise 
specially  provided*'  It  is  obvious,  of  course,  from  the  standard 
thus  referred  to,  that  the  provision  relates  to  judgments  in 
matters  not  of  a  civil  nature. 

The  whole  first  paragraph  of  the  section  refers  in  terms  to 
penalties  or  forfeitures,  shewing  first,  how  in  cases  where  no 
particular  mode  is  prescribed  they  shall  be  recovered ;  secondly, 
in  whose  name  they  shall  be  sued  for ;  thirdly,  the  mode  of 
stating  the  offence ;  fourthly,  the  application  of  the  penalty. 
The  second  paragiaph  of  the  section  begins  by  providing  that 
the  imposition  of  the  penalty  shall  not  relieve  any  person  from 
liability  to  answer  for  special  damages  to  a  party  injured. 
And  then  in  the  same  paragraph,  and  in  immediate  connection 
with  the  imposition  of  a  penalty y  follows  the  above  mentioned 
provision  for  appeals.  Thus  the  context  seems  to  shew  that 
it  is  only  in  the  case  of  the  imposition  of  a  penalty,  and  in 
favor  of  a  convicted  subject  of  that  penalty,  that  an  appeal 
was  intended  to  be  given.  I  at  one  time  thought  that  that 
privilege  might  be  designed  to  extend  to  the  case  of  an 
acquittal  where  the  plaintiff  had  a  pecuniary  interest  in  the 
penalty  or  forfeiture.  But  on  more  carefully  considering  the 
context  of  the  provision  in  question,  I  think  it  is  confined  to 
the  case  of  convictions.  It  may  possibly,  however,  bear  the 
larger  construction  adverted  to.  Whether  that  be  so,  or  not, 
a  construction  that  would  give  a  plaintiff  non-interested  in 
the  penalty  or  forfeiture  the  right  to  appeal  from  an  acquittal. 
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of  the  defendant,  would,  in  my  judgment,  be  very  unreasonable^ 
and  therefore,  cannot  be  the  true  constmction.  In  the  case  of 
a  prosecution  before  two  Justices,  instituted  by  a  person  who 
is  no  further  interested  than  as  one  subject  desiring  that 
another  subject  suspected  of  a  crime  shall  be  tried  therefor 
and  convicted  if  proved  guilty,  which  prosecution  results  in  an 
acquittal  of  the  accused,  to  suppose,  in  such  case,  a  legislative 
intention  to  give  the  prosecutor,  without  any  distinction  or 
qualification,  and  without  reference  to  the  nature  of  the  penal 
prosecution,  and  without  enquiring  whether  the  acquittal  has 
proceeded  from  a  mistake  of  law  or  not,  a  right  to  appeal  from 
the  judgment  of  acquittal  and  a  right  to  subject  the  acquitted 
person,  already  tried  before  judges  personally  competent  and 
just,  to  that  which  is  in  effect  a  second  trial,  is  to  suppose  the 
Legislature  to  have  designed  to  violate  a  fundamental  principle 
of  criminal  jurisprudence.  In  reference,  however,  to  the 
language  with  whidb  we  are  dealing,  effect  may  be  given  to 
every  word  of  it  by  interpreting  it  to  import,  *'  that  in  cases  of 
trials  before  two  Justices  of  the  Peace  for  penalties  or 
forfeitures,  all  convicted  persons  shall  be  allowed  an  appeal  to 
the  Supreme  Court,  except  where  epeciaUy  jn^ovided." 

Thus  much  respecting  the  general  meaning  and  application 
of  the  section  in  question.  I  proceed  to  consider  it  in  connection 
with  sections  23  and  following  of  chapter  147.  We  best 
illustrate  the  sections  by  applying  to  them  the  facts  of  this 
case  as  reported.  Mr.  Chesley,  under  section  23,  which  excludes 
him  from  any  interest  in  the  prescribed  forfeiture,  chose  his 
own  tribunal,  aud  instituted  a  complaint  befoi*e  two  Justices, 
against  Mr.  Graeeie,  for  a  common  assault.  The  Justices, 
"upon  the  hearing,'*  under  section  25,  either  "deeming  the 
offence  not  proved,"  or  "  so  trifling  as  not  to  merit  punishment " 
dismissed  the  complaint,  and,  as  appears  by  the  proceedings  of 
the  Justices  submitted,  by  consent,  to  the  Court,  without  costs 
on  either  side.  Whether  there  was  a  failure  to  prove  the 
offence,  or  whether  it  was  deemed  too  trifling  for  puniahmtent, 
does  not  appear,  but  the  acquittal  necessarily  proceeded,  on 
one  or  other  of  these  grounds,  and  therefore  by  the  express 
provision  of  section  25,  the  acquitted  party  was,  and  on  demand 
will  be,  entitled  to  a  certificate,  if  required.  Such  was  not, 
indeed,  produced  before  the  Judge  at  Annapclis,  (perhaps 
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bec&ose  the  case  was  arrested  in  limine),  but,  as  the  Justices 
are  compellable  to  give  it,  and  as  the  Judge  reports  that  the 
complaint  was  dismieeedyihe  Court  must  consider  the  certificate 
as  now  before  it.  The  Act,  as  will  be  shewn,  onlj  speaks  of  it  as 
evidence  of  that  fact,  which  was  conceded  at  the  argument, 
VIZ.,  that  the  defendant  was  acquitted.  The  certificate  spoken 
of  in  the  statute  is  a  certificate  of  acquittal.  Section  25  requires 
the  Justices,  in  terms,  to  give  the  party  acquitted  a  certificate, 
accordingly.  Then  follows  section  28,  which  is,  indeed,  merely 
declaratory  of  a  benign  principle  of  the  common  law.  It 
«naci9,  "  If  any  person  shall  have  obtained  a  certificate  as 
above,  (i.  e.,  shall  produce  evidence  of  his  acquittal,  and  here 
ilr,  Chedey  admits  that  Mr.  Crrassie  w&s  acquitted,  and  on 
that  very  ground  he  appealed),  or  having  been  convicted,  shall 
have  paid  the  whole  amount  adjudged,  or  shall  have  suffered 
the  punishment  awarded  for  non-payment  thereof,  he  shall 
thereby  be  acquitted  of  all  criminal,  (not  prosecutions  but) 
**  proceedings  for  the  same  offence."  Emphatic  is  the  word 
acquitted  thus  used  I  The  Legislature  says :  "  the  party  whose 
acquittal  is  so  certified  shall  thenceforth  forever  go  quit  of 
all  future  proceedings  in  respect  of  the  same  criminal  matter." 

Tlius,  I  apprehend,  the  Legislature  has  in  this  case,  other- 
mse  provided,  than  to  give  to  a  prosecutor,  as  against  an 
accused,  tried  and  acquitted,  before  a  competent  tribunal,  and 
one  chosen  by  the  prosecutor  himself,  and  one  to  the  honest 
and  enlightened  exercise  of  whose  functions  in  the  particular 
case,  no  ground  of  even  suspicion  is  alleged, — the  right  to 
appeal  to  a  higher  tribunal  from  such  judgment  of  acquittal, 
iurely,  if  the  Legislature  had  not  designed  to  declare  the 
acquittal  fijial,  and  withowt  appeal,  it  would  not  have  used 
the  strong  language  adopted,  but  would  have  said,  "  the  party 
80  acquitted  shall  not  be  tried  again  for  the  same  offence." 

It  is  important,  also,  that  Mt\  Chesley's  right  to  a  civil 
action  for  damages  remains,  and  would  have  been  reserved  by 
chapter  1,  even  if  there  had  been  a  conviction.  Above  all, 
moreover,  it  is  essential  to  consider  that  the  Legislature  has, 
by  section  25  of  chapter  147,  expressly  given  to  these  two 
Justices,  in  forming  their  judgment,  a  discretion  appertaining 
to  their  individual  minds,  which,  in  the  very  nature  of  things, 
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this  Court,  if  appealed  to,  could  not  exercise.  To  the  justices 
is  given  the  power  of  deciding,  as  a  pure  matter  of  mental 
deliberation,  whether  the  offence,  even  if  proved,  was  or  was 
not  so  trifling  as  not  to  merit  punishment  Now,  if  the  pro- 
secutor has  of  right  an  appeal,  where  the  defendant  is  acquitted 
because  the  offence  is  not  deemed  by  the  justices  to  be  proved, 
he  has  that  right  also  where  an  acquittal  proceeds  on  the 
ground  of  the  considered  trifling  character  of  the  offence. 
Imagine,  then,  the  prosecutor  appealing  in  the  case  last 
referred  to,  and  the  appellate  court  called  on  to  adjudicate  on 
the  case.  It  might,  of  course,  on  the  assumption  of  the 
legality  of  the  appeal,  re-try  the  cause.  But  wherefore? 
Wherefore  but  to  ascertain  "whether  the  offence  was  com- 
mitted." But  the  exercise  of  that  function  by  the  appellate 
court  is  superfluous,  because  the  very  judgment  appealed  from 
bears  on  its  face  proof  established  of  the  defendant's  guilt 
Nothing,  therefore,  would  remain  for  the  higher  court,  but 
the  impossible  function  of  entering  into  the  breasts  of  the 
justices  below,  and  inquiring  there  if  the  offence  proved  was 
rightly  decided  by  them  to  be  too  trifling  to  merit  punishment 
Well,  then,  may  we  conclude  that  the  Legislature,  which 
devolved  on  the  justices  that  particular  discretion  referred  to, 
intended  their  judgment,  based  on  the  exercise  of  it,  to  be 
final  and  conclusive. 

This  case  must  not  be  dismissed  without  noticin^ir  that  the 
offence  charged  is  not  the  creature  of  a  statute,  but  existed  at 
common  law,  and  that,  although  the  Legislature  has  given 
two  justices  jurisdiction  in  relation  to  it,  under  a  certain  limit 
as  regards  the  amount  of  the  fine  to  be  imposed,  and  though, 
for  the  convenience  of  proceeding  it  has  assimilated  the  form 
of  prosecution  and  the  mode  of  trial  to  civil  cases,  all  the 
common  law  incidents  to  an  acquittal,  except  so  far  as  they 
may  be  effected  by  the  statute,  remain.  It  is,  moreover,  a 
rule  that  in  construing  a  statute  it  must  be  held  not  to  dero- 
gate from  the  common  law  any  further  than  an  absolutely 
necessary  inference  of  an  intention  to  do  so  appears  from  the 
language  used.  On  the  point  of  whether,  in  any  criminal 
case,  there  can  be  a  new  trial  in  case  of  an  acquittal,  see  a 
very  learned  American  note  in  1  Arch.  Cr.  Law,  page  177, 
n.  3 ;  also  Rex  v.  Bennett^  1  Str.,  101.    In  deciding  that  ques- 
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tion,  it  has  been  judicially  held  that  the  circumstance  of 
liability  for  costs  involved,  being  hut  an  incident,  does  not 
form  a  legitimate  element  of  inquiry. 

I  think  the  rule  should  be  discharged,  but  in  view  of  all 
the  circumstances,  and  of  the  difficulties  attending  a  construc- 
tion of  the  words  in  question  of  chapter  1,  without  costs. 


OVERSEERS  OF  THE  POOR  FOR  ST.  PATRICK,  IN 
THE  COUNTY  OF  VICTORIA,  u  HENRY  A.  FOYLE. 

AiriAL  frnm  «i  order  of  illlatlon.  It  appeared  that  the  defendant  had  been  preTionsIy 
cnmricted  of  the  aame  offence  before  two  Majfistratee  ;  that  they  had  then  made  an  order  of 
flutioB  upon  and  afrainet  hfan,  and  that  he  had  entered  into  a  bond  to  abide  tliat  order.  This 
onter,  hawvnr,  aeemed  to  be  each  aa  the  proTLdons  of  the  Statute  <Ud  not  warrant.  A  eeoond 
Older  WW  consequently  obtained,  from  which  defendant  appealed.  Hie  Jury,  althoug^h 
taMtnicted  by  the  Judge  not  to  confirm  this  second  order  by  their  verdict,  found  against  the 
ieieadant. 

Held,  that  their  verdict  mnst  be  set  aside. 

WiLKiNS,  J.,  now,  (January  21st,  1868,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  appeal  from  an  order  of  filiation  tried  before 
Justice  Doddy  at  Baddeck,  It  appears  from  the  report  that 
the  paternity  was  clearly  proved,  but  that  the  defendant  had 
been  previously  convicted  of  the  same  offence  before  two 
justices,  who  had  made  an  order  of  filiation  upon  and  against 
the  defendant,  from  which  there  had  been  no  appeal.  The 
jury,  although  instructed  by  the  learned  Judge  not  to  confirm 
the  second  order  by  their  verdict,  nevertheless  found  against 
the  defendant    To  set  aside  that  verdict  a  rule  was  granted. 

At  this  argument  it  was  contended,  that  the  former  order 
was  void  for  irregularity  in  the  proceedings,  and  the  subse- 
quent order  therefore  valid.  After  the  birth  of  the  child,  it 
appears  that  on  application  of  a  substantial  householder  of  the 
township,  as  required  by  section  3  of  chapter  91  of  the  Revised 
Statuiea,  (3rd  Series),  Mclvor  and  Taylor,  two  justices  of  the 
county,  had  issued  a  warrant,  reciting  that  Mary  Collins  had,  by 
her  examination  in  writing,  taken  on  oath  before  William  Jones, 
Esquire,  stated  that  on  the  25th  day  of  JvZy  then  last  past, 
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she  was  delivered  of  a  male  bastard  child,  in  the  township  of 
St  Patrick ;  that  the  defendant  was  the  father  of  such  child, 
and  that  the  child  was  then  living  and  chargeable,  &c     The 
warrant  proceeded  to  command  the  constable  to  bring  the 
defendant  and  the  said  Mary  Collins  respectively  before  the 
said  two  justices,  on  the  28th  day  of  September  instant.     It  is 
in  due  form,  and  dated  26th  of  September,  1867,  and  is  under 
the  hands  and  seals  of  Mclvor  and  Taylor,  the  two  justices 
who  issued  it.     On  the  said  28th  day  of  September  the 
defendant  and  the  said  Mary  Collins  both  appeared  before 
the  said  two  justices,  who  made  in  the  matter  an  order  of 
filiation  under   their  hands  and   seals,  dated  on  the   last- 
mentioned  day.     At  the  argument  it  was  made  to  appear  that 
previous  to  the  birth  of  the  child  the  mother,  in  accordance 
with  the  6th  section  of  the  statute,  had  made  oath  in  wilting 
before  Mr,  Jones,  one  of  the  justices  of  the  county,  disclosing 
the  defendant  to  be  the  father  of  the  child  likelv  to  be  born  a 
bastard,  and  to  be  chargeable  to  the  township,  and  that  she, 
after  the  birth,  had  made  oath  before  the  same  justice  that 
she  had  been  delivered,  that  the  child  was  likely  to  become 
chargeable,  and  that  the  defendant  was  the  father  of  it.    It 
appeared  also  that  that  although  the  order  of  Mclvor  and 
Taylor  is  anterior  in  date  to  that  of  Jones  and  Morrison^ 
which  was  the  subject  of  the  appeal,  the  warrant  on  which 
the  order  last  referred  to  was  founded,  bears  date  the  day 
before  that  of  the  warrant  issued  in  the  other  preceding.    It 
also  appears  that  the  defendant,  when  brought  before  Jones 
and  iforri^on  protested  against  their  proceeding  in  the  matter, 
i^nd  distinctly  apprized  them  of  the  fact  of  the  previous  pro- 
ceedings and  the  then  existing  order  of  filiation  made  by 
Mclvor  and  laylor,  and  that  he  had  entered  into  a  bond  to 
abide  that  order.    This  last-mentioned  order,  on  inspection, 
appears  to  be  such  as  the  provisions  of  the  statute  do  not 
warrant,  an  objection  not  brought  to  the  notice  of  Mr.  Justice 
DodA  at  the  trial.    After  ordering  £1  to  be  paid  for  the  lying 
in  and  maintenance  up  to  the  date  of  the  order,  it  proceeds 
to  require  the  defendant  to  pay  (not  a  fixed  weekly  sum,  but) 
£5  in  two  equal  instalments,  at  three  months  and  twelve 
months,  towards  the  maintenance  of  the  child,  ordering,  how- 
ever, the  mother  to  pay  Is.  6d  weekly,  so  long  as  the  child 
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should  remain  chargeable.  We  tiiink  the  learned  Judge,  in 
the  light  of  the  only  facts  that  were  before  him  and  brought 
to  his  notice,  properly  instructed  the  jury,  and  their  verdict 
against  the  defendant,  found  in  opposition  to  the  directions 
cannot  be  upheld.  But,  at  the  same  time,  as  overseers  may, 
possibly,  in  the  event  of  the  first  order  and  the  proceedings 
connected  with  it  being  brought  before  this  Court  by  a  writ 
of  certiorari,  which  would  not  be  refused  if  it  were  satisfac- 
torily explained  why  an  appeal  from  that  order  was  not 
made  within  the  statutable  period, — ^succeed  in  obtaining  au 
order  of  the  Court  to  quash  the  order  in  question,  and  so  set 
up  the  second  order,  which  on  the  face  of  it  seems  conformable 
to  the  statute,  we  make  this  rule  absolute,  but  (under  the 
circumstances)  without  costs. 


BAKER  V.  READ,  ADMINISTRATOR,  fee,  OF  HIS 

FATHER. 

A  rvmiLT  moral  obligation  does  not  ooostltuie  snfltelent  eonildoration  for  a  promlnory 


The  note  in  enit  bad  been  glren  \fj  defendant's  father  to  pbdntiff  oat  of  affection  and  regard 
tor  platntifl*B  mother.  Defendant  pleaded  that  the  note  was  obtained  by  fraud ;  that  at  the 
time  it  was  made  his  father  was  in  a  state  <rf  mental  imbecility,  and  that  there  was  no  good  or 
ifahiable  oooaidenUioB.  On  the  trial  the  defence  of  want  of  consideration  was  not  urged,  and 
the  Jury  fouid  for  plaintiff  on  the  other  two  issues. 

Held,  thai  then  must  be  a  new  trial  confining  the  hiqalxy  thereat  to  the  question  of 


Young,  C.  J.,  now,  (January  23rd,  1868,)  delivered  the 
judgment  of  the  Court : — 

Thin  was  an  action  by  the  payee  of  a  promissory  note  for 
£25,  made  by  the  father  of  the  defendant  some  time  before 
his  death,  to  which  the  defendant  pleaded,  among  other 
things,  that  the  note  was  obtained  from  the  intestate  by 
fraud ;  that  at  the  time  it  was  made  the  intestate  was  of 
unsound  mind  and  in  a  state  of  mental  imbecility,  and  that 
no  good  or  valuable  consideration  was  ever  received  by  him 
for  said  note.  The  case  was  tried  before  me  at  the  last 
October  term  in  Amherst,  and  a  large  body  of  evidence  was 
produced  on  the  main   questions  of  fraud  and  imbecility. 
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On  both  these  issues  the  jury  found  for  the  plaintiff,  and 
their  finding  thereon  is  conclusive.  The  note,  therefore,  is 
to  be  taken  as  having  been  given  by  the  intestate  in  good 
faith,  and  when  he  knew  what  he  was  doing.  The  facts  as  to 
the  consideration  were  undisputed,  and  withdrawing  that 
issue  from  the  jury  as  a  pure  question  of  law,  I  granted  a  rule 
on  that  ground  alone  which  was  argued  before  us  this  term. 

Two  young  women  were  raised  by  the  intestate,  a  respect- 
able farmer  in  the  neighbourhood  of  Amherst,  relatioas  of  his 
wife,  and  for  whom  he  had  an  affection.  One  of  them,  the 
mother  of  the  plaintiff,  lived  with  the  intestate  for  twenty 
years,  and  after  she  became  of  age  was  married  out  of  his 
house  twenty-nine  years  ago,  and,  in  the  phrase  of  the 
country,  was  fitted  out  by  him  in  an  eight-by-ten, — ^that  is  in 
a  little  cottage,  with  plenishings  to  the  value  of  about  £50. 
The  other  had  received  or  been  secured  in  the  sum  of  £100, 
and  the  intestate  was  desirous  of  putting  them  on  an  equal 
footing.  He  frequently  said  that  the  first,  the  mother  of  the 
plaintiff,  had  never  got  her  share  for  her  labor, — that  he  owed 
her  the  difference  of  £50,  and  with  her  consent  would  give  it 
to  her  son.  He  proposed  at  one  time  to  convey  to  the  son 
five  acre43  of  marsh  worth  £10  an  acre ;  but  the  plaintiff 
having  learned  a  trade,  the  intestate  and  his  wife  proposed  to 
give  the  £50  in  money,  which  the  mother  assented  to.  Finally, 
two  notes  were  given,  one  for  £25,  which  was  secured  by  a 
bill  of  sale  and  is  not  in  dispute,  and  the  other  the  note 
declared  on.  The  defendant  was  an  only  son  left  with  a 
handsome  property,  and  it  is  to  be  regretted,  I  think,  that  he 
has  raised  this  question.  His  father,  it  is  true,  after  he  gave 
the  note  became  dissatisfied  with  the  plaintifi  or  some  of  his 
of  his  family,  and  told  the  defendant  not  to  pay  it.  He  con- 
tinued, however,  on  terms  of  affection  with  the  mother,  and 
the  settlement  made  with  her  by  this  note  was  so  equitable 
and  just  that  we  would  readily  sustain  it  if  we  could. 

The  note  declared  on  was  secured  by  a  second  bill  of  sale, 
executed  by  the  intestate  in  favor  of  his  son,  but  destroyed  in 
his  life-time,  and  which  was  insisted  on  at  the  argument  as 
strengthening  the  plaintiffs  claim.  We  are  of  opinion,  how- 
ever, that  it  will  not  avail  in  this  action.  It  may  possibly 
have  created  a  trust  binding  on  the  defendant,  but  will  not 


JANUARY,.  1868.  201 

sustain  an  action  against  him  in  bis  character  of  adminis- 
trator. 

This  action  cannot  be  sustained  against  him  in  that 
capacity  unless  an  action  would  have  lain  against  the  intes- 
tate in  bis  life-time.  What  was  the  consideration,  then,  of 
this  note.  I  speak  of  a  legal  consideration,  recognized  and 
enforceable  by  a  court  of  law.  Services  rendered  in  the 
household  of  the  intestate  nearly  thirty  years  ago,  where  there 
was  no  contract,  no  expectation  or  claim  of  wages,  no  express 
promise,  no  understanding  even,  only  a  confidence,  not  mis- 
placed, in  the  intestate's  generosity  or  good  feeling.  He  said 
that  he  owed  the  plaintiff's  mother, — ^he  acknowledged  her 
daim,  and  the  transference  of  it  to  her  son, — and  if  moral 
considerations  would  do  his  case  is  perfect.  But  whatever 
some  of  the  older  cases  mav  have  held,  the  modem  and  more 
binding  decisions  require  that  a  promise  binding  in  a  court  of 
law  should  rest  on  a  firmer  basis.  A  subsequent  express  pro- 
mise, says  TindaZ,  C.  J".,  Kaye  v.  DxUton,  7  M.  &  G.,  807,  will  not 
convert  that  into  a  debt  which  of  itself  was  not  a  legal  debt. 
This  doctrine  may  seem  in  some  cases,  as  in  the  present,  to  work 
an  injustice.  But  suppose  it  were  an  insolvent  estate,  and  that 
notes  of  this  class  given  without  legal  consideration,  though  in 
good  feeling,  to  relatives  or  friends,  were  to  rank  equally  with 
legal  debts,  and  reduce  the  dividend  of  real  creditors,  the 
injustice  in  that  case  would  be  on  the  other  side. 

The  law  on  this  head  may  be  considered  as  well  settled, 
and  it  is  repeated  in  nearly  the  same  terms  in  the  English 
and  American  text  books ;  in  Addison  on  Contracts,  5th  ed., 
5-14,  where  he  says  that  neither  "love  and  affection,"  "nor 
friendship,"  nor  any  mere  moral  duty  or  obligation,  nor  any 
any  voluntary  courtesy,  constitute  a  sufficient  cause  or  consid- 
eration for  the  fulfilment  by  coercion  of  law  of  an  undertaking 
or  promise  not  under  seal,  and  cites  among  others  the  old  c&se 
of  Harford  v.  Gardner,  2  Leon.,  30,  and  Lampleigh  v.  Braith- 
waiie.  Hob.,  105,  (which  last  Mr.  Smith  has  included  in  his 
Leading  Cases,  vol.  I.,  p.  70.)  This  doctrine  is  not  substan- 
tially varied  in  Parsons  on  Contracts,  360,  and  in  his 
Mercantile  Law,  99.  The  'two  leading  English  cases  are 
Wennall  v.  Ad/ney,  or  rather  the  .learned  note  appended  to  it 
inS  B.i;  P.,  249,  and  Eastwood  v.  Kenyon,  11  Ad.  &  Ell.,  438. 
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Among  the  American  cases,  Milla  v.  Wyman,  3  Pick.,  207,  is 
most  worthy  of  note.    The  case  of  Coot  v.  Long^  1  Car.  &  M., 
610,  where  Waithman,  J.,  speaks  of  family  affection  as  forming 
part  of  the  consideration,  when  properly  examined,  is  not 
inconsistent  with  the<»3  authorities.     It  is  still  the  law,  then, 
as  laid  down  in  3  B,  it  B.,  Supra,  that  "  an  express  promise 
(including  a  promise  by   note   when   in  the  hands  of  the 
original  payee)  can  only  revive  a  precedent  good  considera- 
tion, which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  suspended  by 
some  positive  rule  of  law,  but  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  founded  never  could 
have  been  enforced  at  law,  though  not  barred  by  any  l^al 
maxim  or  statute  provision."     The  instances  that  may  be 
adduced  are  those  of  voidable  contracts,  as  those  of  infants 
ratified  by  an  express  promise  after  ago,  (which  promise  must 
now,  under  our  statute.  Revised  Statutes,  (3rd  Series),  chap.  154, 
sec.  6,  be  in  writing,)  and  distinguished  from  void  contracts,  as 
those  of  married  women  not  capable  of  ratification  by  them 
when  widows, — debts  of  bankrupts  revived  by  subsequent 
promise  after  certificate, — debts  barred   by  the  Sta;t\Ue  of 
Limitations,  and  similar  cases.    In  these  instances  an  express 
promise  (which  in  the  case  of  the  latter  statute  must  also  be  in 
writing)  operates  to  revive  the  liability  and  take  away  the 
exemption.    It  is  obvious  that  the  present  case  does  not  fall 
within  these  instances,  and  there  having  been  no  pre-existing 
obligation,  in  the  legal  sense  of  term,  there  is  no  sufficient 
basis  for  an  effective  promise. 

The  promise  of  the  defendant  to  pay  this  note,  as  alleged 
by  the  father  of  the  plaintiff  but  denied  by  the  defendant,  even  if 
made,  would  be  of  no  avail  because  still  there  was  no  consid- 
eration for  it,  and  the  intestate,  besides,  was  living  at  the 
time  it  was  said  to  have  been  given.  We  think,  therefore, 
that  the  rule  for  a  new  trial  must  be  made  absolute.  The 
form  of  the  rule,  however,  we  will  not  at  present  determine, 
as  we  will  confine  the  inquiry  on  the  new  trial,  if  on  looking 
into  it  we  find  we  have  the  power,  to  the  question  of  consid- 
eration and  the  issues  that  may  arise  therefrom.  As  this 
question,  however,  was  not  raised  at  the  trial,  we  think  there 
should  be  no  costs  of  the  argument. 
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Johnstone,  E.  J. — I  concur  with  His  Lordship  the  Chief 
Justice  that  a  purely  moral  obligation  will  not  support  a  pro- 
mise. But  to  avert  misapprehension,  it  may  be  proper  to 
make  some  observations  on  the  application  of  that  principle 
to  the  facts  of  this  case.  Unquestionably  the  relation  that 
subsisted  between  the  intestate  and  the  plaintiffs  mother  is 
presumed  to  have  been  one  of  friendly  protection  and  mainte- 
nance on  the  one  hand,  and  grateful  service  on  the  other ;  and 
therefore  one  that  excludes  legal  obligation  on  either  side. 
But  such  services  as  the  plaintiffs  mother  performed  for  the 
intestate  Toay  be  the  ground  of  legal  obligation,  and  this  is  a 
fact  to  be  ascertained  from  the  acts  and  declarations  of  the 
parties,  and  to  be  determined  by  a  jury.  An  instance  may  be 
found  in  Pateraon  v.  Paterson,  13  Johns,  379 ;  cited  by  the 
plaintiff's  counsel ;  and  three  Judges  of  this  Court  in  Equity, 
in  Foster  v.  Fowler,  sustained  deeds  made  on  such  a  consid- 
eration, and  against  a  creditor. 

K  the  services  were  at  this  time  gratuitous,  no  subsequent 
pronoiise  will  change  their  character ;  nor  ought  expressions  or 
acts,  the  result  of  generosity  or  aifectionate  recognition  to  be 
converted  into  evidence  of  an  original  legal  liability.  Such, 
it  seems  to  me,  was  the  nature  of  the  acts  and  declarations 
relied  on  by  the  plaintiff  at  the  trial ;  yet  I  cannot  say  that 
there  was  no  room  whatever  for  an  opposite  conclusion  in  the 
evidence,  or  nothing  on  which  a  jury  might  be  called  to 
deliberate  as  to  the  actual  nature  of  the  service. 

Besides  this  question  the  plaintiff  has  to  contend  with  the 
objection  that  the  services  were  performed,  not  by  himself  but 
by  his  mother.  This  could  only  be  met,  supposing  the  legal 
liability  to  exist,  by  an  agreement  between  her  and  the  intes- 
tate for  the  release  of  her  claim  in  consideration  of  his  paying 
her  son,  and  for  this  purpose  the  evidence  must  be  specific  and 
the  declaration  special. 

On  the  trial  the  defendant  does  not  appear  to  have  urged 
the  defence  of  want  of  consideration,  and  the  jury  found 
against  him  on  the  only  issues  presented  to  them,  viz.,  fraud 
and  imbecility.  The  plaintiff  has,  therefore,  hardly  had  the 
opportunity  of  meeting  the  defence  of  want  of  consideration, 
as  he  might  have  done  by  amendment,  or  asking  to  have  the 
question  submitted  to  the  jury. 
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The  objection  that  the  plea  is  defective  for  not  setting  out 
the  grounds  on  which  want  of  consideration  is  alleged,  came 
too  late.  The  cases  cited  by  Mr.  McDonald  for  the  plaintiff 
show  that  the  objection,  if  taken  in  time,  would  prevail  under 
the  rules  in  England,  but  I  think  a  contrary  decision  has 
been  g^ven  here.  A  new  trial  must  be  directed  in  any  view 
of  the  judgment.  But  I  think,  under  the  circumstances 
alluded  to,  the  costs  of  the  argument  should  not  be  imposed 
on  the  plaintiff,  and  he  will  be  entitled  hereafter  to  the  costs 
of  the  trial  of  the  issues  found  in  his  favour. 


WHITE  V.  YARMOUTH  GAS  LIGHT  COMPANY. 

Wbkki  there  is  eridenoe  on  which  the  Jury  have  paswd,  and  no  prlndple  Is  Inrolyed,  the 
Court  is  not  disposed  to  grant  a  new  trial  in  matters  of  minor  Importanoe. 

Plaintiff  was  a  shtfeholder  in  defendant  Company.  A  call  of  93  per  share  was  made,  which 
plaintiff  refused  to  pay,  contesting  the  legality.  Subsequently  he  sold  Us  shares,  but  the 
Company's  officers  would  not  make  the  transfer  until  the  call  was  paid.  Plaintifl  thereupon 
brought  an  action  against  the  Company.    The  Jury  found  for  the  defendants. 

Heldj  tiiat  their  verdict  could  not  be  disturbed. 

Young,  C.  J.,  now,  (January  23rd,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  Company  was  organized  in  the  year  1863,  under  the 
Joint  Stock  Company  Act  of  1862,  and  chapter  87  of  the 
Revised  Statutes.  It  was  declared  at  its  formation  that  the 
capital  stock  should  be  S35,000,  which  might  be  increased 
from  time  to  time,  and  it  was  divided  into  shares  of  $20  each. 
The  whole  of  the  capital  stock  having  been  expended,  the 
company  resolved  at  their  annual  meeting  in  1864  to  extend 
the  pipes  and  meet  certain  liabilities  for  the  purchase  of  coal, 
&C.,  by  levying  S3  a  share  on  the  shareholders,  the  legality  of 
which  was  contested  by  the  plaintiff,  who  had  subscribed  for 
two  shares  and  refused  to  pay  the  $6  thereon.  In  1867  he 
sold  his  two  shares  at  auction  for  $17  each,  and  made  a 
transfer  to  the  purchaser  in  the  prescribed  form.  The  certifi- 
cate of  each  share  declares  that  it  is  transferable  by  assign- 
ment recorded  in  the  books  of  the  company  and  by  a  surrender 
of  the  certificate;  and  this  action  was  brought  against  the 
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company  for  an  alleged  refusal  by  their  officer  to  record  the 
assignment,  thereby  defeating  the  sale.  In  1864*  the  shares 
were  worth  $11, — they  are  now  worth  $23,  and  rising  in 
value.  The  damages  to  the  plaintiff,  therefore,  as  Mr.  Justice 
DesBarres  remarked  to  the  jury  on  the  trial,  were  very  small, 
if  any.  The  jury  found  a  verdict  for  the  defendant,  and  it  is 
certainly  not  our  inclination  to  disturb  it  if  it  can  be  sustained. 

There  was  some  misapprehension,  or  at  least  some  contra- 
riety of  .evidence  as  to  the  alleged  refusal.  The  three 
witnesses  on  the  point  are  reliable  and  respectable  men,  and 
each  of  them  no  doubt  spoke  according  to  his  impressions. 
The  purchaser  said,  "  I  went  to  the  secretary  to  get  the  two 
shares  transferred ;  he  informed  me  there  was  $3  a  share  due 
on  them,  and  until  that  was  paid  he  could  not  transfer  them ; 
I  paid  on  my  own  shares  the  $3  call."  On  a  second  applica- 
tion he  made  the  same  refusal.  The  auctioneer  said,  *'  As  the 
servant  of  the  plaintifi  I  called  on  the  secretary  to  transfer 
the  plaintifi^s  two  shares  to  the  purchaser,  and  he  refused  to 
do  so  until  $3  per  share  should  be  paid  for  a  call  or  assessment 
thereon."  The  secretary,  who  was  also  called  by  the  plaintiff, 
said,  in  reference  to  the  applications  made  to  him  by  the 
purchaser  and  auctioneer,  "  I  did  not  refuse  to  transfer  the 
plaintiff's  shares  in  the  company ;  I  merely  told  them  that  the 
shares  were  liable  to  a  tax  or  assessment  of  $3  each.  I  could 
not  make  the  transfer  without  the  direction  of  the  president." 

This  last  averment  by  the  plaintiff's  own  witness  was  left 
at  the  trial  unexplained  and  uncontradicted.  The  demand  of 
a  transfer,  therefore,  does  not  seem  to  have  been  made  in  the 
proper  quarter,  nor  did  the  plaintiff  himself  apply  to  the 
secretary.  But,  independently  of  this  objection,  where  there  is 
evidence  on  which  the  jury  have  passed  and  no  principle  is 
involved,  we  are  not  disposed  to  grant  a  new  trial  in  so  small 
a  matter,  and  cannot  but  express  our  regret  that  it  was  thought 
necessary  or  advisable  to  bring  it  here.  The  rule  nisi  is 
discharged  with  costs. 
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DspEXDAKTC,  by  their  third  plea  to  plaiotUTi  writ  «nd  decUnttloD,  aald,  "thU  beffoit 
the  isBulni^  of  the  writ,  and  elnoe  the  debt  alleged  in  the  same  became  due,  plaintiff  caused  a 
writ  to  be  iflsaed  against  defendanto  for  his  claim,  and  had  already  recoverea  jodj^ment  tbere^ 
tor."  Plaintiff  demurred  to  thia  plea»  on  three  groonds  :  because  it  did  not  allo^a  thai  the 
judgment  therein  mentioned  to  have  been  reoovered  was  for  the  same  cause  of  action ;  because 
tt  did  not  allege  that  the  Judgment  was  still  in  force ;  and  because  it  did  not  allege  In  what 
oourt  or  country  the  Judgment  was  recovered. 

Held,  that  the  demurrer  miist  prevail. 

Senible,  that  according  to  the  JPraetiee  AH,  plaintiff  should  have  applied  to  have  the 
plea  amended,  rather  than  have  demurred,  which  latter  course  should  only  be  adopted  in  evvnt 
of  the  amendment  ordered  by  the  Judge  not  being  made  within  the  time  pre9cril>ed. 

DesBabres,  J.,  now,  (January  28rd,  1868,)  delivered  the 
judgment  of  the  Court : — 

The  plaintiff  has  in  his  writ  declared  against  the  defend* 
ants  for  work  and  labor  done>  and  materials  delivered  by  him 
for  defendants,  and  for  goods  sold  and  provided  by  him  to 
the  defendants,  and  also  on  the  money  counts.  To  this  writ 
and  declaration  the  defendants  by  their  first  plea  say  ''  that 
they  were  never  indebted  to  the  plaintiff  as  alleged,"  and  by 
their  third  plea  they  say  "  that  before  the  issuing  of  the  writ 
in  this  cause,  and  since  the  debt  alleged  in  the  same  became 
due,  the  plaintiff  caused  a  writ  to  be  issued  against  said 
defendants  for  his  claim  against  said  defendants,  and  has 
already  recovered  j  udgment  therefor."  The  plaintiff  demurred 
to  these  pleas  for  the  following  reasons,  viz. :  Firsts  that  the 
first  plea  amounts  to  the  general  issue ;  and,  eecondly,  as  to 
the  third  plea  it  does  not  allege  that  the  judgment  therein 
mentioned  as  having  been  by  the  plaintiff  recovered  of  the 
defendants,  was  for  the  same  cause  of  action  as  that  declared 
upon ;  thirdly f  that  the  third  plea  does  not  allege  that  the 
judgment  therein  mentioned  still  remains  in  force ;  and, 
fourtfdy,  that  the  third  plea  does  not  allege  in  what  court,  or 
in  what  state  or  country  the  judgment  therein  mentioned  was 
recovered.  The  demurrer  to  the  first  plea  was  abandoned  at 
the  argument  in  consequence  of  the  Court  having  in  the 
present  term,  in  view  of  the  practice  which  has  for  years 
prevailed  here,  upheld  and  pronounced  a  similar  plea,  in 
another  case,  to  be  good.  Our  attention  has  therefore  been 
solely  directed  to  the  objections  taken  to  the  third  plea,  which 
we  think  must  prevail ;  but  while  we  express  this  opinion,  we 
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nevertheless  think  that  the  simple  and  effectual  remedy  pointed 
out  by  sections  62  and  63  of  the  Practice  Act,  chapter  134, 
Revised  Stattdee,  (Srd  Series),  ought  to  have  been  resorted  to  by 
the  plaintiff,  in  order  to  cause  this  plea,  which  is  clearly  bad  on 
the  face  of  it,  to  be  amended,  instead  of  the  more  expensive 
and  not  more  eflScient  remedy  which  has  been  pursued.    That 
the  course  here  suggested  is  the  best,  and  such  as  ought  in 
practice  to  be  adopted,  we  have  no  doubt,  and  we  think  it 
ought  to   be  followed  in  future,  as  far  as  it  can  be  done. 
Section  62  provides  that  "  if  any  pleading  by  reason  of  dupli- 
city, argumentativeness  or  uncertainty  shall  be  so  framed  as 
to  embarrass  or  mislead  the  opposite  party,  it  shall  be  compe- 
tent to  the  latter  to  apply  to  a  Judge  to  have  such  pleading 
amended,  which   application   shall   be    made    by   summons, 
wherein  the  party  shall  state  the  particular  ground  of  objeC" 
tion,  and  require  that  the  pleading  be  so  amended."    This 
section  very  clearly  points  out  the  mode  by  w^hich  pleadings 
are  to,  or  maybe  amended,  and  its  language  is  unquestionably 
sufficiently  comprehensive  to  authorize  a  Judge  to  amend 
pleadings  in  a  case  like  this.    Section  63  provides  "  that  if 
the  Judge,  upon  the  hearing  of  such  summons,  shall  be  of 
opinion  that   the   objection  is  well  founded,   and   that  the 
pleadings  in  the  matter  objected  to  so  pleaded  as  to  embarrass 
or  mislead  the  opposite  party,  he  may  order  the  party  pleading 
to  amend  in  such  manner  as  he  may  direct  upon  payment  of 
costs,  and  in  the  event  of  such  amendment  not  being  made 
within  a  limited  time,  the  party  complaining  shall  be  at  liberty 
to  demur."  It  does  not  expressly  say  that  a  party  complaining 
of  any  pleading  shall  be  required  or  bound  to  proceed  in  the 
manner  here  pointed  out,  but  the  inference  to  be,  or  that  may 
be  drawn  from  the  words  used  in  this  section,  is  that  the  party 
complaining  of  any  pleading  shall  only  be  at  liberty  to  demur 
in  the  event  of  the  amendment  ordered  by  the  Judge  not 
being  made  within  the  time  prescribed.    As  we  have  no  doubt 
that  the  third  plea  is  bad  for  the  reasons  assigned,  our  judg- 
ment mast  be  for  the  defendant  on  the  first  plea,  and  for  the 
plaintiff  on  the  third,  but  the  defendant  may  have  leave  to 
amend  his  third  plea  on  payment  of  costs. 
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If  oounM  and  dittaooea  are  given  to  reach  an  object,  and  they  will  not  readi  that  object, 
the  mle  ii  to  go  to  the  object  aa  the  moat  oertain,  and  to  alter  the  cooraea  or  diafaancea  aooord' 
ingly. 

In  an  action  of  ejeetmenti  defendant  relied  upon  a  certain  beedi  aa  behig  acomer  boandaiT 
of  hia  lot,  but  neither  the  coune  nor  diataooe  mentioned  in  hia  grant  would  take  him  to  it, 
without  the  alteration  of  one  or  the  other.  It  being  clearly  proved  that  thia  beech  had  always 
been  considered  tlie  comer  boundary  of  defendAnt'a  loi. 

Held,  that  defendant's  line  ahould  be  extended  beyond  th«  length  mentioned  In  hia  grant, 
until  it  atruck  the  beedi  in  question. 

DoDD,  J.,  now,  (May  18th,  1868,)  delivered  the  judgment 
of  the  Court : — 

This  cause  was  tried  at  Port  Hood  in  October,  1863,  when 
a  verdict  was  found  for  the  defendant  A  rule  nisi  was 
obtained  to  set  aside  the  verdict,  that  it  was  against  law  and 
evidence,  and  the  cause  was  argued  in  January,  1867.  The 
action  is  ejectment  to  recover  a  lot  of  land  containing  200 
acres  more  or  less  in  the  4th  range  of  lots  on  the  eastern  side 
of  the  South- West  Branch  of  Mabou  River,  The  defence  by 
the  plea  of  defendant  is  confined  to  part  only  of  the  land 
claimed  by  plaintiff's  writ.  The  plaintiffs  claim,  under  a 
patent  to  themselves,  dated  2nd  March,  1853,  which  they 
contend  includea  the  premises  defended  for.  The  defendant 
claims  under  a  derivative  title  from  a  grant  to  James  Power, 
dated  27th  April,  1824.  The  conveyance  to  himself  from  the 
gi^antee,  is  dated  1 8th  March,  1834.  The  description  of  the  land 
in  the  plaintiffs  grant  is  defective  in  placing  it  in  the  fourth 
range  instead  of  the  third.  There  is  also  a  defect  in  the  com- 
mencing point,  at  the  south-ivestem  angle  of  the  Power 
Ghrant,  instead  of  the  southern  angle,  which  would  take  the 
plaintifl[s  into  a  range  altogether  free  from  the  defendant's 
land,  leaving  them  no  claim  to  the  land  described  in  their 
writ.  The  case  was  argued  as  if  those  errors  in  the  grant  did 
not  exist,  and  that  there  was  sufficient  in  the  grant  with  the 
plan  annexed  to  show  the  lot  was  intended  to  be  in  the  third 
range,  and  the  true  starting  point  the  southern  angle  of  the 
Power  Orant  Upon  this  very  important  point  I  do  not 
consider  it  necessary  to  give  any  opinion,  for  treating  the 
grant  as  if  free  from  defects  and  errors,  yet  I  do  not  think  the 
plaintiffs  have  any  claim  for  a  new  trial    My  judgment  con- 
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sequently  is  founded  upon  the  most  favourable  circumstances 
I  can  give  to  plaintiff's  grant,  in  transposing  the  lot  they 
claim  from  the  fourth  range  to  the  third. 

My  first  inquiry  then  is  as  to  the  situation  of  the  Power 
ffran^, upon  the  ground  of  that  being  the  oldest  grant,and  plain- 
tiff's grant  for  position  dependant  upon  it.  The  Power  Grant  is 
described  as  lot  No.  2,  in  the  third  range  of  lots,  beginning  at  a 
blazed  birch,  3  chains  south  48  degrees  west  from  the  south-west 
comer  boundary  of  lot  No.  1  in  the  same  range  on  the  plan 
annexed  thereto.  This  leaves  the  usual  reservation  of  chains 
between  lot  one  and  defendant's  lot,  and  the  plan  referred  to 
shows  us  that  it  is  not  quite  accurate  in  calling  it  the  south- 
west comer  boundary  of  No.  1,  but  much  more  nearly  the 
western  comer.  Still  there  is  suflScient  in  the  grant  and  plan 
together  to  show  where  the  starting  point  is  to  be.  There 
were  several  surveys  of  these  lots  within  a  few  years  previous 
to  the  trial  of  the  cause,  varying  in  some  respects  as  to  the 
bounds,  but  it  is  not  material  to  investigate  these  differences. 
The  question  turns  mainly,  not  so  much  upon  the  starting 
point  of  the  Power  Grant,  as  upon  the  second  course  and 
distance  from  its  eastern  angle,  which  runs  as  described  by 
the  grant,  south  48**  west  53  chains,  and  tlience  north  51*" 
west  40  chains  more  or  less  to  the  north-eastern  corner  of  a 
lot  marked  No.  3  in  the  second  range  of  lots  granted  to  JoUn 
Cameron.  The  birch  on  the  ground  at  the  starting  point,  as 
claimed  by  the  plaintiffs  as  the  true  starting  point  of  the 
Power  Grant  is  disputed  by  the  defendant,  but  the  weight  of 
evidence  is  in  favour  of  it ;  but  taking  the  spruce,  as  defendant 
claims,  as  the  starting  point,  and  running  to  the  fir  which  he 
calls  the  eastern  angle  of  his  lot.  and  then  running  out  on  his 
southern  and  eastern  line  to  the  westward  53  chains  and  no 
more,  still  it  would  leave  part  of  the  land  defended  for  to  the 
plaintiffs,  that  is  if  at  the  end  of  the  53  chains  the  plaintiff's 
grant  commences.  If  we  take  take  the  next  course  of  the 
defendant's  grant,  from  the  end  of  the  53  chains  from  the  fir, 
which  is  a  parallel  line  to  the  first  line  of  the  grant  running 
to  the  eastward,  it  will  be  found  to  com&  out  on  the  division 
line  between  range  two  and  three  5  chains  to  the  eastward  of 
a  beech  said  to  be  the  north  eastern  comer  of  John  Cameron's 

lot,  which  comer  is  also  the  south-west  comer  of  defendant's 
14 
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lot.    It  becomes,  therefore,  essential  to  the  defendant  to  show 

the  beech  is  at  the  Cameron  corner,  for  his  grant  makes  it 

also  a  comer  boundary  for  him.     Let  us  then  see  what  the 

evidence  is  upon  this  point.    Hector  McNeil  the  only  witness 

at  the  trial  who  was  present  at  the  original  survey  of  the 

Power  lot,  thirty-eight  or  forty  years  before  then,  says  ;  The 

surveyor  was  then  running  the  line  between  the  Morrison  lot 

in  the  second  range  and  the  defendant's  lot ;  after  running 

the  line  between  this  witness,  who  is  the  owner  of  No.  1  in 

the  third  range,  and  RanhtrCe  lot  in  the  second  range,  and 

marking  a  birch  as  a  comer  boundary  between  them,  he  then 

extended  the  line  from  the  birch  between  Morrison  and  the 

defendant,  measuring  as  he  went,  and  when  he  stopped,  said 

he  was  not  far  from  Cameron's  comer ;  then  found  it,  but  did 

not  see  him  mark  a  comer ;  saw  him  drive  a  stake  in  the 

ground  about  forty  feet  from  the  comer;  do  not  recollect 

what  the  corner  tree  was.    Upon  his  cross-examination  he 

says  he  was  on  the  line  with  Hawley  and  defendant  fifteen 

years  ago ;  Austen,  the  surveyor,  was  there,  and  they  were 

looking  for  John  Cameron's  comer,  and  that  he  did  not  point 

out  the  beech  to  them  as  the  Cameron  comer,  but  he  pointed 

out  the  corner  but  did  not  recollect  what  the  tree  was.    In  a 

subsequent  part  of  his  evidence  he  says  it  is  about  twenty-five 

years  since  defendant  went  upon  his  lot ;  there  was  then  a 

survey  by  RowM,  by  which  survey  witn&ss  has  since  claimed 

his  lot ;  not  sure  if  he  then  pointed  out  a  comer  to  defendant. 

The  age  of  this  witness  may  account  for  the  want  of  recollec* 

tion  as  to  what  he  said  and  did  at  these  different  surveys,  bot 

it  is  fully  established  what  he  did  say  by  other  witnesses  that 

were  with  him  at  the  time.    The  witness  John  McPhersonj 

one  of  the  plaintiffs,  who  followed  McNeil  on  the  stand,  after 

referring  to  the  time  his  father  went  upon  the  lot,  said  that  he 

knew  the  beech  and  a  path  near  the  beech  that  defendant 

claimed  to ;  that  he  claimed  a  piece  on  each  side  of  the  path,  and 

planted  oats  there ;  this  was  before  his  father's  death,  who  was 

dead  fourteen  or  fifteen  years;  that  his  father  applied  for  a  grant, 

and  that  plaintiffs  have  now  the  piece  defendant  planted  upon. 

Upon  his  cross-examination  he  said  he  had  known  the  beech  for 

some  years,  was  at  Austen's  survey,  and  was  then  at  the 

beech ;  Hector  McNeU  was  there,  and  said  he  would  swear  the 
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beech  was  GamerorCa  corner;  Austen  was  then  laying  off 
plaintiff's  lot.  This  it  must  be  recollected  is  a  statement  from 
one  of  the  plaintiffs  in  the  cause,  and  not  a  witness  on  the 
same  side  with  him  has  undertaken  to  deny  that  the  beech  is 
not  the  comer  of  the  Cameron  lot,  but  I  admit  by  the  surveys 
of  Hendry  and  McKenzie  they  show  inferentially  that  it  is 
not  so,  by  the  courses  and  distances  named  in  the  grant. 
Allan  Cameron  states  distinctly  that  McNeil  pointed  out  the 
beech  as  the  comer  of  Cameron's  lot,  and  then  made  an 
affidavit  to  that  effect.  This  affidavit  was  improperly  received 
at  the  trial,  but  it  was  not  necessary  to  the  case,  as  it  con- 
tained  no  more  than  what  McNeil  at  the  time  orally  stated  to 
the  witnesses. 

The  defendant  in  his  testimony  says  that  he  had  known 
his  lot  for  27  or  28  years,  that  when  his  father  was  about 
purchasing  it  from  Power  he  went  to  see  the  boundaries ;  that 
Power ^  who  is  now  dead,  pointed  out  the  beech  as  his  comer, 
and  said  it  was  also  the  corner  of  John  Cameron's  lot.  He 
was  afterwards  on  the  ground  with  Rowell  the  surveyor,  and 
the  deceased  McPheraon,  some  years  before  his  death;  he 
then  wanted  to  go  beyond  the  beech  upon  defendant.  RoufeiU 
then  said  he  would  see  who  was  right,  and  commenced  his 
survey,  and  made  a  comer  to  the  southward  and  westward  at 
the  beech,  and  marked  the  tree  which  was  a  birch,  and  then 
MePherson  and  witness  struck  some  blows  upon  it,  and  agreed 
to  it  as  a  boundary.  How  far  this  may  be  considered  as  a 
conventional  boundary  I  will  not  stop  to  enquire,  but  proceed 
in  my  investigation  of  the  evidence,  to  ascertain  if  the  jury 
had  evidence  sufficient  to  justify  the  verdict  under  the  charge 
of  the  Judge. 

This  agreement  to  tile  boundary  by  the  elder  McPherson 
and  the  defendant  at  RowelVe  survey  was  about  the  time  he, 
defendant,  went  to  live  upon  the  lot,  which  was  over  twenty- 
five  years.  He  was  also  present  at  Auelten's  survey,  when 
McNeil  pointed  out  the  beech ;  he  told  us  to  keep  behind  him, 
and  that  he  would  show  us  Cameron! a  comer,  and  then  showed 
US  the  beech.  John  CaMeron,  the  father  of  the  defendant 
and  a  witness,  said  he  never  heard  that  defendant  claimed  by 
any  other  comer  than  the  beech.  Upon  his  cross-examination 
he  admits  that  he  heard  Rowdl  say,  after  going  to  the  other 
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end  of  the  line  at  his  survey,  that  which  he  did  was  wrong. 
Angus  Cameron  has  known  John  Cameron! a  lot  for  over 
thirt}'  years,  and  had  often  seen  the  beech,  the  comer  of  his 
lot,  and  that  of  the  Power  lot.  It  is  over  thirty  years  since 
Power  came  on  the  lot  and  he  claimed  by  the  beech ;  it  is  also 
the  comer  of  four  lots.  There  is  a  line  running  from  it  that 
divides  Morrison's  lot  from  John  Cameron's  lot ;  those  lots 
are  in  the  second  range.  John  Cameron^  a  brother  of  defend- 
ant, resides  upon  the  Cameron  lot,  and.  claims  by  the  beech 
comer.  John  Cameron  tlie  Znd  says  he  has  known  the 
Cameron  lot  for  nearly  thirty  years.  Keating  was  then  on 
plaintiffs  lot,  and  then  there  was  not  any  dispute  about  the 
beech  being  the  comer.  Power  also  then  claimed  to  the 
beech.  1  have  been  thus  particular  in  referring  to  the 
evidence  as  respects  the  beech  being  the  comer  boundary  of 
the  Cameron  lot,  for  it  was  expressly  left  to  the  jury  that  if 
they  believed  that  the  beech  was  the  eastern  corner  of  the 
Cameron  lot,  then  their  verdict  should  be  for  the  defendant, 
and  they  found  accordingly,  that  it  was ;  and  it  Ls  difficult  to 
see,  with  such  an  amount  of  evidence  in  favor  of  it,  how  they 
could  have  found   otherwise. 

The  beech  will  give  to  the  defendant  about  eleven  chains 
more  on  his  eastern  line  than  his  grant  mentions,  provided 
the  birch  is  the  starting  point  of  his  grant,  and  between  four 
and  five  chains  if  the  spruce  is  the  starting  point.  The  beech 
by  the  verdict  is  found  to  be  the  corner  of  the  Cameron  lot, 
to  which  the  defendant's  grant  bounds  him.  The  question  is 
how  he  is  to  get  there,  for  neither  the  course  nor  distance 
given  in  his  grant  will  take  him  there,  without  the  alteration 
of  one  or  the  other.  The  general  rule  to  find  the  intent 
where  there  is  any  ambiguity  in  the  grant,  is  to  give  most 
effect  to  those  things  about  which  men  are  least  liable  to 
mistake ;  Davis  v.  Rainsford,  17  Mass.,  210.  On  this  prin- 
ciple the  things  usually  called  for  in  a  grant,  that  is,  the* 
things  by  which  the  land  granted  is  described,  have  been  thus 
marshalled :  First,  the  highest  regard  had  tp  natural  boun- 
daries; Secondly,  to  lines  actually  lun  and  comers  actually 
marked  at  the  time  of  the  grant ;  Thirdly,  if  the  lines  and 
courses  of  an  adjoining  tract  are  called  for,  the  lines  will  be 
extended  to  them,  if  they  are  sufficiently  established ;  Fourthly , 
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to  coarses  and  distances,  giving  preference  to  the  one  or  the 
other  according  to  circumstances ;  Oreerdeaf  on  Evidence^  p. 
441,  n.  2,  and  the  case  there  referred  to. 

When  the  plaintiffs  obtained  their  grant  the  beech  was  then 
known  as  the  corner  boundary  of  the  Cavieron  lot,  and  it  was 
also  known  and  established  when  the  survey  was  made  by 
Giles,  the  surveyor,  upon  which  we  may  presume  the  Power 
grant  passed,  as  the  survey  was  made  for  Shey,  the  original 
proprietor  of  the  lot,  in  his  testimony  he  says,  I  was  present 
40  years  ago  when  OUea  made  the  survey  for  me,  and  made 
a  comer  near  the  beech,  but  if  a  beech  or  birch  I  cannot  say. 
He  ran  one  of  the  lines  and  drove  a  stake,  and  told  us  to  look 
out  for  Cwmeron^s  corner,  which  we  found  a  few  feet  from  the 
stake;  the  line  we  ran  was  the  dividing  line  between  Morrison's 
lot  and  mine.  Hector  McNeil  was  present  at  the  survey.  I 
have  already  referred  to  McNeil's  evidence,  and  the  statements 
made  by  him  as  to  the  beech  when  the  survey  was  made  by 
Austen  for  the  plaintif!?,  which  appears  to  have  been  four 
or  five  years  before  they  obtained  their  grant,  and  it  is 
probable  the  survey  was  the  foundation  of  their  grant,  as 
Austen  was  then  a  government  surveyor.  John  McPherson, 
one  of  the  plaintiffs,  who  was  at  that  survey,  says  they  were 
at  the  beech  with  the  surveyor,  and  then  Hector  McNeil  said 
he  would  swear  the  beech  was  Cameron's  corner,  it  is  impos- 
sible under  this  evidence  not  to  conclude  the  Power  grant 
was  founded  oxi  the  fact  that  the  beech  was  the  comer  as 
originally  made  by  the  surveyor  in  his  survey  for  Shey,  before 
the  grant  passed.  The  beech  is  a  natural  boundary,  and  we 
must,  after  the  finding  of  the  jury,  and  that  there  was 
evidence  to  justify  that  finding,  treat  it  in  our  judgment  as 
the  comer  boundary  of  the  Cameron  lot,  and  which  the 
defendant's  gr&nt  makes  it,  also  a  comer  for  him.  Then, 
adopting  the  principle  that  the  highest  regard  is  to  be  had  to 
natural  boundaries,  we  must  find  some  means,  if  the  comer  of 
the  grant  at  the  extent  of  53  chains  from  the  eastern  corner 
of  the  lot  will  not  strike  the  beech,  either  to  alter  the  course 
or  extend  the  line  from  the  53  chains  until  the  course  in  the 
grant  will  go  to  the  beech ;  it  is  evident,  as  I  have  already 
said  the  courses  and  distances  referred  to  will  not  do  so,  and 
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the  principle  I  have  referred  to  from  GreewZca/ justifies  a 
departure  from  one  or  the  other,  according  to  circumstances. 
Kenty  in  his  Comm.,  4th  vol.,  p.  466,  says ; "  In  the  descrip- 
tion of  the  land  conveyed,  the  rule  is  that  known  and  fixed 
monuments  control  courses  and  distances,  and  where  natural, 
and  ascertained  objects  are  wanting,  and  the  courses  and 
distances  cannot  be  reconciled,  the  one  or  the  other  may  be 
preferred  according  to  circumstances.  We  find  the  same 
enunciated  by  Selden,  J.,  in  Baldwin  v.  Brown,  2  Smith's 
N.  Y.  Appeal  Reps.  He  there  says  it  is  undoubtedly  a  gene- 
ral rule  that  where  lands  conveyed  are  described  by  coui'ses 
and  distances,  and  also  by  reference  to  natural  objects,  or  fixed 
and  permanent  monuments,  if  there  is  a  discrepancy  between 
the  two,  the  former  description  must  yield  to  the  latter.  That 
there  is  a  discrepancy  between  the  courses  and  distances  in 
t  le  grant  to  Power  and  the  fixed  boundary  is  evident,  and 
a2Cording  to  Sdden,  J.,  the  latter  must  prevail  over  the 
former.  To  enable  us  to  do  so,  according  to  all  the  circum- 
stances of  this  case,  and  as  nearly  as  can  be  with  the  intention 
of  the  crown,  as  may  fairly  be  inferred  from  the  other  parte 
of  the  grants  let  us  see  the  effect  of  changing  the  course  at 
the  end  of  the  53  chains  so  as  to  strike  the  beech.  In  that 
case  the  shape  of  the  lot  would  be  completely  changed  to  the 
southward  and  westward,  and  alter  completely  its  configura- 
tion. But  not  only  would  the  defendant's  lot  be  changed  in 
this  respect,  but  it  would  alter  most  materially  the  shape  of 
the  plaintiffs'  lot,  as  the  course  of  their  grant,  starting  at  the 
southern  point  of  defendant's  lot,  would  have  to  be  changed, 
or  otherwise  it  would  cross  defendant's  diverging  line  into  his 
lands.  With  other  circumstances  to  enable  us  to  read  the 
grants  as  to  the  intention  of  the  crown,  we  may  look  to  the 
plans  annexed  to  the  grants,  and  in  doing  so  it  will  be  found 
that  the  north-eastern  and  sooth-westem  lines  of  both  grants 
are  parallel,  and  in  that  respect  corresponding  with  the  courses 
in  the  grants,  I  therefore  think  the  circumstances  of  this  case 
would  better  conform  to  the  intention  of  the  grants  by 
extending  the  defendant's  line  sufficiently  to  the  westward 
beyond  the  the  53  chains  to  enable  the  course  of  the  grant, 
that  is  N.  51^  W.  to  strike  the  beech,  and  in  that  manner 
both  grants  would  retain  their  shape  upon  the  plans,  or  what 
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would  be  the  same  thihg,  adopt  the  original  survey  by  Oiles, 
who  made  the  beech  the  comer  of  the  Power  grant,  it  then 
being  the  comer  also  of  the  Cameron  lot ;  when  running  the 
division  line  between  the  Power  lot  and  the  Morrison  lot,  as 
the  foundation  for  the  grant  of  the  former,  and  from  the 
beech  take  the  reverse  course  of  the  grant  to  the  south-east 
line  of  it,  and  then  extend  that  line  to  the  eastern  angle  of 
the  lot.  This  will  give  the  defendant  the  lands  in  dispute,  to 
which  I  am  of  opinion  he  is  entitled  to.  There  is  no  evidence 
that  the  south-east  line  of  the  grant  was  measured  by  Oilea, 
but  from  the  beech  to  the  commencing  point  of  the  grant 
which  was  measured,  it  is  called  53  chains  more  or  less,  from 
which  we  may  infer,  looking  to  the  grants  and  plans  of  the 
two  lots,  that  distance  was  not  considered  of  so  much  import- 
ance as  ascertaining  where  the  corner  of  the  Cameron  lot  was, 
which  was  to  be  the  boundary  of  the  Power  lot.  The  autho- 
rities are  clear  upon  the  point  as  to  extending  courses  and 
distances  to  reach  an  object  given  in  the  grant*  Spence,  C.  J., 
in  Jackson  ▼.  Loomis,  18  Johns,  86,  says ;  "  If  courses  and  dis- 
tances are  given  to  reach  an  object,  and  if  they  will  not  reach 
it,  you  must  go  to  the  object  as  the  most  certain ;"  and  this 
opinion  of  the  C.  J,  in  only  in  accordance  with  the  general 
principles  I  have  already  referred  to.  1,  therefore,  see  no 
difficulty  in  extending  the  line  in  this  case  beyond  the  53 
chains,  so  as  to  make  the  course  of  the  grant  strike  the  beech,  its 
well-established  comer  boundary.  We  have  also  this  important 
fact  in  favor  of  supporting  the  verdict  for  the  defendant,  that 
when  the  survey  for  the  plaintiff's  grant  took  place  by  Austen, 
they  were  then  aware  that  the  beech  was  claimed  by  the 
defendant  as  his  comer,  and  that  the  survey  for  them  pro* 
ceeded  on  that  intendment. 

We  think,  therefore,  that  the  rule  for  a  new  trial  should 
be  discharged  with  costs. 
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AcTfON  on  a  promiflsory  note.  Defence,  no  oonslderation.  W.  &  McC.  obtained  &  jodgment 
ft^nst  S.,  and  under  tbeln  and  a  previous  execution  the  Sheriff,  in  Februarj,  1859,  levied  on 
the  Rooda  of  8.,  and  aold  them  at  a  great  ■acrifloe.  Alter  latiafyinfir  the  prior  execotion  there 
remained  in  the  Sheriff's  hands  a  balance  of  £00,  which  he  did  not  pay  over  to  W.  &.  MoC.,  and 
it  appeared  that  they  never  took  any  steps  to  compel  him  to  do  so.  S.  on  several  oocadons 
attempted  to  get  an  account  from  the  Sheriff,  but  bdled.  8.  subsequently  made  several  pay- 
ments on  account  of  the  Judgment  debt.  In  September,  1884,  8.  was  arrested  at  the  instance 
of  W.  k  McC.,  and  to  avoid  going  to  gaol  paid  a  sum  in  cash  and  gav^  two  noteS)  one  of  which 
*  was  the  one  suod  upon.  The  defence  set  up  was  that  the  notes  were  without  consideration,  as 
f  S.  were  credited  with  the  balance  in  the  Sheriff's  hands,  the  judgment  debt  would  be  more 
than  paid. 

Held,  that  as  through  the  negligence  of  the  Judgment  creditora  the  remedy  against  the 
Sheriff  had  been  lost,  they  and  not  the  debtor  must  suffer  the  loss,  and  that  tbereforB  the  note 
was  without  consideration. 

DesBarres,  J.,  now,  (May  15, 1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  on  a  promissory  note  made  by  the 
defendants,  Samuel  F,  N.  Sdlon  and  John  H.  Dunlap,  to 
Messrs.  Wetmore  A  McCvUock,  merchants  in  this  city,  and  by 
them  indorsed  to  the  plaintiff.  The  note  was  admitted,  and 
the  defence  set  up  was  that  there  was  no  consideration  given 
by  the  payees  for  the  note,  and  no  consideration  given  for  it 
by  the  plaintiff  at  the  time  it  was  endoraed  to  him.  In  order 
to  substantiate  that  defence  Sdlon,  one  <)f  the  defendants,  was 
called  as  a  witness,  and  stated  that  having  become  indebted  to 
Wetmore  <k  McCuUoch,  a  judgment  was  entered  up  against 
him  at  their  suit  in  1858  for  £154,  debt  and  costs,  upon  which 
an  execution  was  issued  and  levied  on  his  property  by  Mr, 
Scott,  the  sheriff  of  the  county  of  Queens,  who,  under  that  and 
a  prior  execution  issued  against  him  for  £90  at  the  suit  of 
another  creditor,  sold  all  his  goods  and  stock  in  trade,  esti- 
mated to  be  worth  £700,  at  public  auction,  realizing  therefrom, 
though  the  goods  were  sold  at  a  great  sacrifice,  enough  to 
satisfy  the  first  execution  and  a  considerable  sum  besides, 
which  ought  to  have  gone,  but  was  never  placed  to  the  credit 
of  the  second  execution ;  that  he  frequently  applied  to  the 
sheriff  to  get  an  account  or  statement  of  the  sale  of  his  pro- 
perty, but  never  received  any  such  account,  or  the  slightest 
information  from  him  on  the  subject,  and  that  on  being  after- 
wards called  upon  he  made  several  payments  on  account  of 
Wetmore  Jk  McCvllocKe  judgment,  amounting  together  to 
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£73  3s.  3d. ;  that,  after  making  such  payments,  he  was  arrested 
in  Halifax  by  the  deputy  sheriff  under  another  exection  issued 
on  the  same  judgment  for  £132  28.  6cZ.,  which  he  at  first 
refused  to  pay,  insisting  that  if  credited  with  the  proceeds  of 
goods  sold  by  the  sheriff  of  Queens  county  belonging  to  him, 
the  judgment  wouJd  be  fully  paid  and  satisfied,  but  that 
Wetmore  <&  McCullock  refused  to  give  him  any  credit  for  the 
goods  sold  by  the  sheriff  and  insisted  on  his  paying  the  full 
sum  of  £132  2«.  6rf.,  which  they  represented  to  be  still  due  on 
their  judgment ;  that  in  order  to  avoid  going  to  gaol  he  paid 
Wetmore  &  McCulloch  £70  in  cash,  and  gave  them  two  notes 
signed  ty  himself  and  Dunlap  as  his  security,  one  for  £30 
now  sued  for,  and  another  for  £32,  the  whole  of  the  payments 
made,  together  with  the  notes,  being,  as  it  appears,  largely  in 
exce5is  of  the  original  amount  of  the  judgment.     On  his  cross- 
examination  he  said  that  he  did  not  agree  at  the  time  the 
notes  were  given  to  hold  the  sheriff  of  Queen* 8  county  respon- 
sible to  him  for  the  proceeds  of  the  goods  sold  by  him,  but 
admitted  that  he  did  agree  to  do  his  best  to  get  the  sheriff  to 
account  to  him  for  his  goods,  and  referred  to  a  written  under- 
taking, which   was  put  in  as   evidence,  given  to  him   by 
Weirfiore  <k  McCvMoch  at  the  time  the  notes  were  made, 
binding  themselves  at  any  time  within  three  months  to  correct 
any  error  in  the  settlement,  and  to  deduct  from  the  amount  of 
the  notes  any  amount  that  might  be  proved  to  have  been 
overpaid  to  them.     The  witness  said  that  this  paper  was  given 
to  enable  him  to  get  a  statement  from  the  sheriff,  and  that  he 
might  in  getting  such  statement  receive  credit  from  Wetmore 
A  McCulloch  for  whatever  sum  that  the  sheriff  might  account 
for,  adding  that  a  sum  of  £5  was  one  of  the  payments  referred 
to  therein  as  an  error.     It  was  proved  by  Mr,  Creighton  that 
Sellon,  anxious  to  obtain  from  the  sheriff  a  statement  of  his 
goods  seized  and  sdld  under  Wetmore  dk  McCvllochJs  execution, 
with  the  view  of  getting  credit  for  the  proceeds,  consulted 
him  on  the  subject  in  October,  1864,  and  employed  him  to  get 
such  statement  from  the  sheriff;  that  having  applied  to  him 
and  failed  to  get  any  statement,  he  obtained  an  affidavit  from 
BeUxm  setting  forth  the  facts,  which  he  handed  to  Mr,  Norman 
Ritchie,  the  attorney  of  Wetrnm^e  A  McCtdloch,  understanding 
from  Mr.  Ritchie  that  he  was  proceeding  in  the  matter  against 
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the  sheriff,  and  taking  it  for  granted  that  he  would  proceed 
against  him  on  this  affidavit  for  his  clients  Wetmore  it 
McCtdlochf  and  not  for  Sellon,  from  whom  he  said  he  had  ao 
authority  to  employ  Mr.  Ritchie,  Mr.  Ritchie,  however, 
acting  under  the  impression  that  Mr.  CreighUm  had  employed 
him  him  on  behalf  of  Sdlon,  applied  to  the  CJourt  for,  and  on 
the  6th  December,  1864,  obtained  a  rule  nisi,  founded  on  the 
affidavit  of  Sdlon,  requiring  Mr,  Scott,  the  sheriff  of  Queens 
county,  to  answer  under  oath  the  matters  stated  in  that 
affidavit,  and  also  to  produce  an  account  showing  all  goods 
and  moneys  received  by  him  from  the  defendant  SeUon  at  the 
suit  of  Wetmore  <fc  McCvXlock. 

A  rule  abdolute  was  granted  by  the  Court,  31st  Deeeniber, 

1864,  whereby  the  sheriff  was  ordered  to  pay  the  defendant 
Sellon  the  amount  received  on  the  sale  of  the  goods  taken 
under  execution  at  the  suit  of  Wetmore  Jk  McCuUoch,  or  the 
actual  price  of  the  goods,  with  interest  and  costs  attending  the 
application ;  and  it  was  further  ordered  to  refer  it  to  a  Master 
of  this  Court  to  ascertain  and  report  the  amount  to  be  paid 
by  the  sheriff  to  the  defendant  on  account  of  the  sale.  The 
Master  to  whom  this  reference  was  made,  by  a  report  made 
on  examination  of  witnesses  under  oath,  dated  13th  February, 

1865,  reported  that  an  execution  at  the  suit  of  TTc^more  £ 
McCuUoch  for  £154  68.,  debt  and  costs,  was  placed  in  the 
hands  of  the  sheriff  of  the  county  of  Queens,  which,  together 
with  a  previous  execution  that  he  held  in  his  hands,  against 
SeUon,  at  the  suit  of  William  H.  Slocomb,  for  £84  19«.  Gd., 
were  levied  on  the  defendant's  stock  in  trade  in  the  month  of 
February,  1859 ;  that  this  stock  was  valued  at  the  time  of  the 
levy  of  the  execution  at  between  £500  and  £600,  and  that  it 
appeared  from  the  evidence  of  Jfr.iSfmi^A,  taken  before  him,  that 
Mr.  Scott,  after  the  sale  of  defendant's  goods,  admitted  to  him 
that  there  would  be  about  £60  to  go  the  credit  of  Sellon  on 
the  second  execution  issued  at  the  suit  of  Wetm^ore  Jk  McCid- 
loch*  The  Master's  report  was  confirmed  by  an  order  made  by 
a  Judge  at  Chambers  on  the  28th  March,  1865,  by  which  Mr. 
Scott,  late  sheriff*  of  the  county  of  Queens,  was  ordered  to  pay 
to  the  defendant  Sellon  the  sum  of  $240,  with  interest  thereon 
from  the  1st  March,  1859,  together  with  the  coats  of  the  pro- 
ceedings. 
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To  meet  the  defence  set  up  in  this  ease,  and  which  the 
foregoing  evidence  was  adduced  and  intended  to  establish, 
several  witnesses  were  called  on  the  part  of  the  plaintiffs,  the 
first  of  whom  was  Mr,  Norman  Ritchie,  who  stated  that  he 
became  the  attorney  of  Wetmore  &  McCuUoch  in  June  or 
July,  1862,  to  collect  their  judgment  against  Sellon,  and  met 
Sdljon  at  Wetrrwre  &  McCulloch'a  store  on  the  10th  September, 
1864,  when  he  was  arrested  under  Wetmore  &  McCvMocKs 
execution;  that  Sdlon  wanted  the  matter  settled,  and  com- 
plained very  much  of  the  conduct  of  the  sheriff  of  Liverpool, 
aajdng  that  he  had  sold  his  property  and  not  accounted  for  it ; 
that  they  looked  over  the  credits  when  Sellon  said  he  had 
paid  £5  to  Mr.  Smith  that  was  not  credited.  A  diffi- 
culty then  arose  whether  this  £5  was  not  included  in  a  sum 
of  £10  which  was  credited  on  the  execution.  Plaintiff  said 
if  he  could  show  that  the  £5  was  not  included  in  the  £10  he 
should  have  credit  for  it,  and  that  the  memorandum  or  under- 
taking given  to  Sellon  by  Wetm^ore  &  McCulloch  referred  to 
the  payment  to  Mr.  SmMh  only,  and  had  no  reference  to  the 
amount  received  by  the  sheriff  on  the  sale  of  the  goods ;  that  , 
after  the  £70  in  money  was  paid,  and  the  notes  given,  he  con- 
sidered the  whole  matter  as  settled,  with  the  exception  of  the 
payment  to  Mr.  Smith,  and  Sellon  went  away  expressing  his 
determination  to  proceed  against  the  sheriff  for  not  accounting 
for  the  goods  he  had  sold  belonging  to  him ;  that  in  November, 

1864,  an  affidavit  m^e  by  Sellon  was  handed  to  him  by  his 
partner,  endorsed  by  Mr.  Creighton,  upon  which  he  made  a 
motion,  as  he  understood  at  the  instance  of  Sellon,  through 
Mr.  Creighton,  and  obtained  an  order  nisi  against  the  sheriff, 
which  was  sent  to  Sellon  to  be  served,  and  eventually  an  order 
ab^oliUe,  both  of  which  have  been  already  mentioned,  and 
that  the  first  intimation  he  had  that  he  was  not  acting  for 
Sdlon  was  by  letter  from  Mr.  Creighton,  dated  20th  May, 

1865,  in  which  Mr.  C,  after  mentioning  the  doubtful  solvency 
of  the  late  sheriff  of  QueeTia,  and  that  it  would  be  a  risk  to 
pursue  him  personally,  says ;  "  Mr.  Sellon  expects,  of  course, 
to  get  credit  for  the  amount  of  his  goods  from  the  plaintiff, 
and  he  considers  it  their  business  to  look  after  the  sheriff  or 
his  sureties,  and  not  his."  Mr.  Ritchie,  in  his  cross-examina- 
tion, stated  that  Sellon  did  not  say  at  Wetmore  dk  McCuUoch'a 
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tbat  he  did  not  owe  the  amount  of  the  execution,  but  he  said 
that  the  sheriflF  had  sold  goods  for  which  he  ought  to  be 
credited,  and  he  adds,  "  We  told  Sellon  at  the  settlement  made 
at  Wetmore  <t  McCidloch'a,  that  we  would  have  nothing  to  do 
with  the  sheriff  in  relation  to  the  goods  alleged  to  have  been 
sold  by  him."      Thomas  McCwlloch,  one  of  the  judgment 
creditors,  stated  that  Sellon  did  not  claim  that  the  whole 
amount  of  the  judgment  waa  paid.    He  claimed  money  paid 
to  Mr.  Smith  not  accounted  for,  and  that  he,  the  witness, 
agreed    to    account  for  any  money  that    Mr.  Smith    had 
received,   and   that  the    paper    or   undertaking  was    made 
with  that  view,  and  had   no   reference   to  money  in   the 
Sheriff'9  hands.    Mr.  Coleman,  the  plaintiff,  stated  that  he  was 
present  at  the  settlement ;  that  Wetmore  <fe  McCulloch  pressed 
for  money,  and /Setton  at  last  consented  to  pay  £70,  and  gave 
his  notes  with  security  for  the  balance.    He  admits  that  SeUon 
said  he  had  been  very  badly  treated  by  the  Sheriff,  who  had 
not  accounted  for  his  goods  under  previous  executions,  and 
intimated  that  he  would  take  proceedings  against  the  Sheriff 
as  soon  as  he  got  home.     He  also  stated  that  the  undertaking 
of  Wetmore  <k  McCulloch  to  SeUon  was  drawn  at  his  suggestion 
with  reference  to  money  which  the  latter  s^id  he  had  paid  to 
Mr.  Smith,  and  in  that  particular  he  corroborates  the  testimony 
of  the  two  previous  witnesses,  which  is  at  variance  with  the 
testimony  of  SeUon  on  that  point.     It  is  strange  that  the 
undertaking  which  these  witnesses  say  was  only  intended  to 
apply  to  a  payment  made  to  Mr.  Smith  does  not  at  all  refer  to 
that  payment.    After  reciting  the  payment  by  SeUon  of  £70, 
and  the  giving  of  his  notes  for  £62  in  settlement  of  Wetm^ore 
is  McGidlocKa  claim  against  him,  it  says :  "  If  within  three 
months  from  the  date  hereof  there  is  proved  to  be  an  error  in 
the  settlement  made,  we   hereby  undertake  to  deduct  any 
amount  that  may  be  overpaid  from  the  amount  of  the  said 
notes."    There  is  therefore  nothing  in  the  face  of  the  under- 
taking itself  to  restrict  the  application  to  the  small  sum  of  £5 
paid  to  Mr.  Smith  and  nothing  inconsistent  with  the  statement 
made  by  Sellon  that  it  was  given  to  enable  him  to  get  credit 
for  whatever  sum  the  Sheriff  might  account  for,  which  was 
afterwards  ascertained  to  be  £60,  and  looking  at  the  paper 
itself,  and  which  must  speak  for  itself,  that  seems  to  be  a 
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reasonable  interpretation  to  give  to  it.  It  appears  from  the 
report  that  the  Judge,  in  charging  the  jury,  expressed  his  opinion  * 
that  if  Sellon  had  made  a  true  statement  of  the  circumstances 
under  which  the  note  was  made,  he  was  entitled  to  receive 
credit  at  the  hands  of  Wetmore  <fc  McGvdloch  for  the  amount 
for  which  his  property  had  been  sold  by  the  Sheriff  under 
their  execution,  unless,  indeed,  they  thought  he  had  agreed  to 
relinquish  his  right  to  such  credit  and  hold  the  Sheriff  alone 
responsible,  on  which  latter  point  there  was  conflicting 
testimony,  to  which  he  particularly  drew  their  attention. 
Thai  if  credited  with  the  £C0  as  the  proceeds  of  such  goods,  it 
was  manifest  there  was  no  balance  due  to  Wetmore  Jk  McCulloch 
OD  their  judgment,  and  in  that  case  there  was,  in  point  of  fact, 
no  consideration  for  the  note,  but  if  he  was  not  to  be  credited 
with  that  sum  in  consequence  of  his  having  expressly  agreed 
to  look  to  the  Sheriff  for  it,  then  there  would  be  a  balance  due 
by  hira  to  Wetmore  Jk  McCulloch  equal  to  the  amount  of  the 
note,  constituting  a  good  consideration,  and  entitling  the  plain- 
tiff to  their  verdict  for  the  full  amount  of  the  note.  The  jury, 
nnder  these  instructions,  to  which  no  exception  was  taken, 
with  all  the  evidence  before  them,  found  a  verdict  for  the 
defendant,  and  the  question  is  whether  the  plaintiff  has  shewn 
sufficient  ground^  to  set  it  aside.  It  was  admitted  by  the  plain- 
tiff counsel  at  the  argument,  that  if  the  defendant's  property  had 
really  been  sold  under  Wetmore  <b  McCuUodis  execution,  and 
as  there  could  be  no  doubt  of  that  fact  from  the  evidence,  the 
defendant  S^Uon  ought  to  have  been  credited  in  the  execution 
for  the  amount.  But  it  was  contended  that  either  party  had 
a  right  to  rule  the  sheriff  to  return  the  writ,  and  as  the  Court 
had  actually  granted  a  rule  ordering  the  sheriff  to  pay  over  to 
the  defendant  Sollon  the  amount  received  by  the  sheriff  on 
the  sale  of  his  goods,  Wetmore  Js  McCulloch  could  not  not  now 
proceed  against  the  sheriff  if  they  wished,  and  that  Sellon  had 
therefore  lost  his  remedy  against  them.  If  that  rule  had, 
indeed,  been  made  on  an  application  made  at  the  request,  and 
with  the  sanction  of  the  defendant,  there  would  be  some 
reason  for  this  argument,  but  when  it  is  evident  that  it  was 
an  application  in'  the  name  of  the  defendant  without  his 
authority,  and  through  a  misapprehension  on  the  part  of  Mr. 
Ritchie,  it  is  entitled  to  very  little  weight,  particularly  in  a 
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case  like  this,  where  it  is  apparent  that  the  jadgment  creditors 
have  not  used  the  means  which  they  were  bound  to  use  to 
compel  the  sheriff  to  account  at  the  proper  time  for  the 
proceeds  of  the  goods  sold  at  their  instance. 

It  Ls  true  that  a  defendant  whose  goods  have  been  seized 
under  an  execution  is  entitled  to  call  on  the  Sheriff  to  return 
the  writ  for  the  reason  assigned  by  Oibha,  C.  J.,  in  Edmunds 
V.  Watson,  7  Taunt.,  5  ;  that  it  may  appear  that  the  defendant 
is  discharged,  because,  until  then,  the  defendant  may  be  in 
danger  of  further  proceedings,  but  it  cannot  be  pretended  that 
because  the  defendant  may  for  his  own  protection  rule  the 
Sheriff  to  return  the  writ,  he  has  a  right  to  call  upon  him  to 
pay  over  the  money  levied  The  Sheriff  is  alone  responsible 
to  the  plaintiff  for  the  value  of  the  goods  taken  under  the  writ, 
and  the  defendant  from  that  time  is  discharged  from  the 
judgment  to  that  extent,  and  it  has  been  held  that  if  a  Sheriff 
has  taken  goods  to  the  amount  of  the  debt,  although  he  does 
not  satisfy  the  plaintiff  or  has  not  returned  the  writ,  it  will  be 
a  bar  to  a  scire  facias  on  the  judgment.  S  Ld,  Raym.,  1072 ; 
1  Saik,  323  ;  S  Roll.,  Rep.,  57 ;  «  Saund.,  47  ;  C.  Note,  1. 

Another  ground  urged  for  setting  aside  the  verdict  was 
that  the  weight  of  evidence  shewing  that  the  defendant,  Sellon, 
had  agreed  to  hold  the  Sheriff  alone  answerable  to  him  for  the 
proceeds  of  sale  of  his  goods  was  with  the  plaintiff.  Knowing 
as  he  did  that  the  Sheriff  was  represented  to  be  insolvent  and 
that  all  his  efforts  even  to  get  a  statement  of  the  sale  had 
proved  fruitless,  it  is  hardly  to  be  supposed  that  the  defendant 
would  be  so  regardless  of  his  interests  as  to  enter  into  any  such 
agreement.  He  has  positively  sworn  that  he  did  not,  and  as 
the  jury  have  thought  fit  to  believe  him  it  is  not  for  us  to  say 
he  was  unworthy  of  belief.  They,  it  seems,  did  not  consider 
the  very  natural  expressions  of  the  defendant  that  he  would 
take  proceedings  against  the  Sheriff,  (while  holding  the  under- 
taking of  Wetmore  is  McOuUoch  to  deduct  from  the  notes  any 
amount  that  might  be  shewn  to  be  overpaid),  as  amounting  to 
an  agreement  on  his  part  to  exonerate  them  from  their  liability 
to  answer  to  him  for  the  proceeds  of  his  goods,  and  I  must  say 
that  I  think  they  took  a  rational  view  of  the  subject. 

The  circumstances  of  this  case  may  be  told  in  a  few  words. 
Here  is  a  defendant  whose  whole  stock  in  trade  was  seized  and 
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sold  by  the  Sheriff  seveml  years  ago  at  a  great  sacrifice,  under 
an  execution  at  the  suit  of  Wetmore  <&  McCullochy  under  the 
eye  of  their  attorney,  Mr.  Smith,  who  swears  that  the  Sheriff 
admitted  to  him  after  the  sale  that  he  had  levied  £60  from  the 
defendant's  goods,  which  he  has  never  been  required  and  is 
now  wholly  unable  to  pay  over,  and  yet  the  debtor  is  told  by 
the  creditors,  when  arrested  for  the  same  debt,  that  they  will 
have  nothing  to  do  with  the  Sheriff,  and  that  he,  the  debtor,must 
look  to  the  Sheriff  himself,  at  a  time  when  he  is  out  of  office, 
and  when  neither  he  or  his  sureties,  in  consequence  of  the 
lapse  of  time,  can  be  held  legally  responsible  to  pay.  I  am  of 
opinion  that  the  debtor  was  not  bound  to  look  to  the  Sheriff, 
and  if  through  any  negligence  of  the  creditors,  which  is 
abundantly  clear,  the  remedy  against  the  Sheriff  is  lost,  they, 
and  not  the  debtor,  most  suffer  the  loss.  And  the  plaintiff, 
baring  taken  the  note  with  full  knowledge  of  all  the  circum- 
stances under  which  it  was  made,  ^  5.  <fc  (7.,  573  \  1  B.  &  Ad,, 
528;  and  subject  to  all  the  equities  attached  to  it,  must  there- 
fore have  his  recourse,  if  he  has  any,  against  them,  as  the 
indorsers  of  the  note,  since  he  cannot  recover  against  the 
defendants,  to  whom  the  jury  have  found  there  was  no  con- 
sideration given  for  it.  We  all  think  there  is  no  ground  for 
disturbing  the  verdict  in  this  case,  and  that  the  rule  for  a  new 
trial  most  be  discharged. 
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Thx  pUhitilTfl  uid  defendants  betnjir  interested  In  certain  sold  mining  aroas,  and  havln; 
certain  claims  agalutt  the  Government  arising  in  connection  tberewitli,  it  was  af^reed  between 
all  the  parties  concenied,  to  refer  the  matter  to  arbitration.  The  plaintiffs  alleged  that,  in 
proeecnting  their  claims  before  the  arbitrators,  they  rendered  such  services  to  the  defendants  as 
enabled  them  to  snccessfully  establish  their  right  to  a  share  In  the  award»  and  that,  for  these 
services,  as  well  as  for  a  portion  of  the  legal  expenses  incurred,  the  defendants  promised  to 
reimburse  them.  This  two  of  the  defendants  denied,  and  the  evidenoe  on  this  point  was  veiy 
conflicting.  There  was  no  evidence  that  at  any  one  time,  all  the  defendants  being  present, 
together  made  any  such  promise  to  the  plaintiffs.  The  defendants  not  being  in  any  way 
resi)onsible  as  co-partners. 

Heldf  that  the  verdict  for  plaintiffs  must  be  set  aside. 

DesBarres,  J.,  now,  (May  18, 1868,)  delivered  the  judgment 
of  the  Court : — 

The  plaintiffs  in  this  case  describe  themselves  in  their  writ 
as  former  co-partners  in  certain  gold  claims  in  the  County  of 
Lunenburg,  and  the  defendants  are  described  as  being,  together 
with  one  Jabez  F.  Parlcea,  who  was  not  served  with  the  writ, 
former  co-partnei-s  in  certain  gold  claims  in  the  same  county. 
If  I  rightly  apprehend  the  evidence  adduced  on  the  part  of  the 
plaintiflfs,  which  is  vague  and  confused,  the  circumstances  of  the 
case  may  be  thus  stated : — The  piaintiflS^,  as  well  as  the 
defendants,  purchased  from  the  Government,  for  gold  mining 
purposes,  certain  areas  of  land  owned  by  persons  of  the  name 
of  John  and  Henry  Meisner,  and  disputes  having  arisen 
between  the  purchasers  and  the  Government,  and  between  the 
owners  of  the  land  and  the  Government,  in  reference  thereto, 
it  was  agreed  by  and  between  all  the  parties  concerned  to  refer 
the  disputes  to  arbitration,  and  the  arbitrators  appointed  to 
determine  their  differences  awarded  that  the  Government 
should  pay  certain  sums  of  money  to  the  respective  purchasers, 
and  also  to  the  proprietors  of  the  land,  which  sums  the  Govern- 
ment at  first  refused  but  eventually  consented  to  pay.  In 
prosecuting  their  own  claims  against  the  Government,  the 
plaintiffs  allege  that  they  at  the  same  time  assisted  the 
defendants  in  prosecuting  their  claims  before  the  arbitrators, 
and  that  in  doing  so  they  incurted  expenses  amounting  to  $400, 
one-fourth  of  which  the  defendants.,  at  the  time  of  the  making 
of  the  award,  agreed  to  pay  as  their  share  or  proportion  of  the 
whole.    The  present  action,  it  seems,  was  instituted  with  the 
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view  of  recovering  one-fourth  part  of  the  expenses  thus 
incurred,  and  also  a  further  sum  claimed  by  the  plaintiffs  for 
services  performed  for  the  defendants  subsequent  to  the  making 
of  the  award,  and  the  question  is  whether  there  is  sufficient 
evidence  to  support  the  verdict  found  in  favour  of  the  plaintiffs 
for  a  small  part  of  the  sum  claimed  under  their  bill  of  particulars 
from  the  defendants. 

To  sustain  the  verdict  which  the  jury  have  found  against 
all  the  defendants,  it  is  clear  there  must  either  be  evi- 
dence of  the  existence  of  a  co-partnership  between  them 
such  as  would  make  an  engagement  by  any  one  or  more  of 
them  with  the  plaintiff  binding  on  the  rest,  or  there  must  be 
proof  of  an  agreement,  express  or  implied,  made  by  the  defend- 
ants collectivelj",  or  by  some  or  more  of  them  with  tlie  sanction 
of  the  rest,  to  pay  the  amount  demanded  of  them,  or  the  verdict 
cannot  be  upheld.  Looking  at  the  evidence  adduced  on  the  part 
of  the  plaintiffs  who  were  bound  to  show  a  joint  indebtedness 
of  these  defendants  to  themselves,  I  find  it  impossible  to  concur 
in  the  conclusion  arrived  at  by  the  jury  in  tliis  case,  and  am 
inclined  to  think  they  did  not  thoroughly  consider  or  they 
must  have  misapprehended  the  eflect  of  the  evidence  when  they 
decided  as  they  did.  The  object  in  which  both  parties  were 
engaged  and  had  a  common  interest  was  to  establish  and  obtain 
payment  of  their  respective  claims  against  the  Government  and 
and  in  order  to  do  that  with  greater  prospect  of  success,  they,  it 
appears,  combined  their  energies  and  assisted  each  other  in  vari- 
ous ways,  and  at  length  succeeded  in  obtaining  an  award  in  their 
favour  against  the  Government,  and  while  the  arbitrators  were 
making  their  award,  both  parties,  according  to  the  statement 
of  Mr.  Dickie,  retired  "  to  figure  up  the  costs,"  which,  he  says, 
up  to  that  time  amounted  to  $-100,  and  was  agreed  to  by  all 
parties.  They,  as  he  states,  owed  to  Mr.  Ritchie  $100,  bjeing 
part  of  the  $400,  for  services  in  conducting  the  arbitration, 
which  $100  the  defendants  agreed  to  pay  as  their  proportion 
of  the  $400,  they,  (the  plaintiffs),  agreeing  to  pay  the  other 
bills.  That  each  of  the  Miaener'a  agreed  to  pay  $100  as  their 
share  and  they  paid  it.  Up  to  this  time  there  was  no  arrange- 
ment or  understanding  between  the  two  companies,  as  they 
are  called,  as  to  the  apportionment  of  the  expenses  of  their 

proceedings  against  the  Government,  nor  does  it  appear  that 
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the  $400  mentioned  as  the  amount  of  expenses  incurred  up  to 
the  making  of  the  award  comprehended  the  casts  expended 
on  both  sides,  as  it  ought  to  have  done  if  it  was  really  intended 
to  make  an  apportionment  of  the  whole.  Mr.  Dickie  states 
that  the  award  was  about  £1000  to  each  company,  and  that 
the  Government  refused  to  pay  a  cent  of  it,  and  brought  the 
matter  before  the  House  in  1863,  and  finally  agreed  to  pay 
£400  to  each  company.  That  he  represented  his  company 
and  the  Misener'a,  and  Geooge  Stai^ratt  Parker,  one  of  the 
defendants,  came  to  represent  defendant's  company,  who 
requested  him  to  take  their  claim  and  charge  of  their  interests, 
and  whatever  was  right  he  would  satisfy  him,  or  the  company 
would  satisfy  him.  That  he  spent  98  days  in  Halifax  on  the  * 
case  after  the  Session  closed  to  get  the  money,and  they,  through 
his  exertions  came  to  Halifax  and  drew  their  money.  He 
says :  **  I  worked  for  self  and  partners.  I  paid  Mr.  Ritchie 
S25  additional  for  counsel  during  the  Session  of  '63 ;  of  that 
defendant's  company  had  a  common  interest  with  plaintiff 
company.  $190  was  the  amount  of  my  personal  expenses  in 
Halifax.  One-fourth  of  $160  of  this  they  were  bound  to  pay 
if  1  had  charged  for  expenses,  but  I  have  sued  for  services. 
The  defendant's  company  have  never  paid  me.  I  think  they 
would  never  have  got  their  money  but  for  my  exertions." 
Passing  over  other  evidence  not  material  to  the  present 
inquiry,  Mr.  Dickis  further  states :  "  I  charged  the  MiscTiers 
according  to  agi*eement  a  commission.  They  agreed  to  pay 
me  their  proportion  of  my  personal  expenses  and  ten  per  cent, 
of  whatever  money  they  obtained.  My  charge  amounted  to 
between  £60  and  £70  each  above  the  proportion  of  my  expenses. 
They  paid  me.  Before  this  to  the  close  of  the  arbitration  they 
paid  me  $100,  their  proportion,  that  was  not  deducted  in  their 
last  payment." 

.This  evidence  shews  that  the  personal  services  of  if?\  Dickie, 
valuable  as  they  may  have  been  to  the  persons  for  whom  he 
was  acting,  were  not  altogether  unrewarded,  though  it  may  be 
that  he  did  not  receive  as  much  as  he  actually  deserved  from 
all  the  persons  who  employed  him.  The  Miseners  paid  him 
liberally,  under  an  express  agreement  entered  into  before  the 
services  were  performed,  and  the  question  now  to  be  considered 
is  whether  these  defendants  ever  made  or  entered  into  any 
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agreement  with  the  plaintifs  by  which  they  rendered  them- 
selve«(  jointly  responsible  to  pay  them  the  amount  demanded 
in  this  suit,  or  any  part  of  it,  either  for  expenses  incurred  for 
them  before  or  services  performed  after  the  arbitration.  Mr. 
Dickie  states  that  the  defendants  were  at  the  arbitration  acting 
for  themselvee,  and  that  Jabez  S.  Parkes  said :  "  Go  ahead  and 
"•re  will  pay  our  proportion."  That  not  less  than  two,  and 
perhaps  four  of  the  defendants  were  present  then,  but  no 
particular  expenses  were  referred  to.  That  the  company, 
(defendants'  company,)  reiterated  the  pledge  given  by  Parkea, 
and  not  less  than  two  of  the  defendants  were  at  the  meeting 
when  the  costs  were  settled  up,  and  they  agreed  to  pay  the 

It  will  be  observed  that  although  this  witness  has  under- 
taken to  state  that  the  defendants  agreed  to  pay  the  $100  as 
their  proportion  of  the  $400  for  expenses  incurred  before  the' 
making  of  the  award,  and  that  the  defendants  reiterated  the 
pledge  made  by  Parkea,  it  is  evident  from  his  own  shewing 
that  he  was  not  warranted  in  making  such  a  statement,  as  he 
could  only  speak  of  two  out  of  the  four  defendants  being 
present,  and  when  interrogated  on  that  point  he  could  only 
repeat  the  words  expressed  by  Jabez  S.  Parkea^  who  is  not  a 
defendant  in  this  case,  and  is  not  shown  to  have  had  any 
authority  to  speak  for  any  person  but  himself.  It  appears 
from  the  testimony  of  Mr.  Dickie  that  the  present  action  is  in 
point  of  fact  brought  for  two  distinct  causes  of  action ;  First, 
to  recover  one-fourth  of  the  expenses  incurred  by  himself  and 
his  co-plaintiff  in  prosecuting  claims  against  the  Government, 
in  which  both  parties  had  a  mixed  and  a  common  interest ; 
and  eecondly,  to  recover  a  sum  of  money  claimed  in  his  own 
right,  for  services  which  he  individually  performed,  and  for 
which  he  alone  is  entitled  to  be  paid  by  those  who  employed 
him  ;  but  as  this  latter  claim  cannot  be  enforced  in  the  present 
action,  we  must  turn  our  attention  to  the  evidence  applicable 
to  the  first  or  joint  claim  made  on  these  defendants,  in  order 
to  see  if  it  is  sufficient  to  support  the  verdict  on  that  ground. 
David  Tupper,  another  of  the  plaintiffs,  was  examined  as  a 
witness,  and  stated  that,  after  the  deadlock  with  the  Govern- 
ment, as  he  calls  it,  the  two  companies,  proprietors  of  all  the 
lands,  met  and  organized  an  opposition  to  the  Government, 


228  DICKIE  ET  AL.  u  DeWOLFE  et  al. 

and  Jabez  8.  Parkes  professed  to  act  for  the  defendants'  com- 
pany;   that  after  the  arbitration  the  plaintiffs  stated  the 
expense  to  be  $400  ;  that  defendants  were  present  at,  and  saw 
the  figuring  up,  and  agreed  to  pay  Mr.  Ritchie's  bill  of  $100, 
as  their  one-fourth  of  the  $400  ;  that  he  was  in  Halifax  with 
Dickie  over  ten  days,  attending  to  the  business  before  the 
committee,  and  the  common  claims  were  there  urged  by  Dickie 
and  himself;  that  he  understood  that  Dickie  was  representing 
such  of  the  defendants  as  were  not  present    On  being  cross- 
examined  he  stated  that  DeWolfe  and  Jabez  8.  Parkes  were 
present  at  the  figuring  up  of  the  expenses,  and  thought  the 
other  Parkes  was  present,  but  could  not  speak  positively  &s  to 
the  latter.   Of  the  two  persons  named  as  being  present  on  that 
occasion,  one  was  brought  forward  as  a  witness  on  the  defence, 
viz,,  DeWolfe,  and  he  positively  denies  that  the  defendafits 
ever  agreed  to  pay  more  than  one-fourth  of  $100  as  and  for 
their  proportion  of  Mr.  Ritchie's  bill,  for  which  one-fourth  was 
paid.    Another  witness  named  Benjamin  B,  Woodworth  was 
examined  on  the  part  of  the  plaintiff,  but  his  testimony  is  not 
important,  inasmuch  as  he  cannot  speak  positively  as  to  any 
of  the  facts  to  which  he  has  referred.  He  was  present  at  the  time 
the  arbitrators  met,  and  knows  that  after  the  arbitmtion  some 
$300  or  $400  were  mentioned  as  the  amount  of  the  expenses, 
and  that  one-fourth  of  the  whole  was  mentioned  as  the  amount 
to  be  paid  by  the  defendant,  but  he  does  not  say  that  either  of 
the  defendants  agreed  to  pay  it.    He  saw  no  figures,  but  he 
was  under  the  impression  that  DeWolfe  and  Parkes  were  pre- 
sent when  the  calculations  of  the  expenses  were  made.    The 
next  piece  of  evidence  put  in  on  the  part  of  the  plaintiff  was 
a  letter  dated  6th  May^  1863,  addressed  to  Dickie  by   George 
8.  Parker,  one  of  the  defendants,  who  says ;  "  You  will  please 
make  out  a  bill  of  your  expenses,  and  we  will  pay  our  propor- 
tionate part.''    Next  a  letter  of  no  impoi-tance,  dated  at  Liver- 
pool, 15th  February,   1863,  addressed  to  Dickie  by  B.  0. 
DeWolfe,  one  of  the  defendants,  in  which  he  informs  him  of 
having  sent  a  petition  to  Mr.  Cowie.  to  present  to  the  House 
of  Assembly,  with  all  the  documents  relative  thereto,  and 
stating  that  he  had  mentioned  to  Mr.  Cowie  to  consult  with, 
Dickie,  as  he  could  give  him  all  the  particulars.    Lastly,  a 
letter  from  /.  F.  Parkes  to  Dickie^  dated  Port  Medway,  26th 
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Odober,  1863,  in  "which  he  acknowledges  the  receipt  of  his 
letter  of  the  23rd  September,  in  reference  to  the  expenses 
contracted  in  the  Ovens  business,  assures  him  that  he  never 
undervalued  his  services  in  that  affair,  and  that  he  will  go  and 
see  DeWolfe  at  Liverpool  in  a  few  days,  and  have  the  matter 
settled,  and  expressing  regret  that  he,  Dickie,  had  to  complain 
of  not  being  well  treated  by  the  company.  Now  these  letters, 
though  put  in  and  read  at  the  trial,  furnish  no  evidence  what- 
ever  of  the  plaintiffs'  claim  against  the  defendants  for  expenses 
incurred  before  the  award  was  made ;  they  relate  to  Dickie's 
own  individual  claim  for  services  rendered  by  him  for  the 
writers  after  the  award  was  made, — a  claim  which  ought  not 
to  have  beeen  mixed  up  with  the  other,  and  sought  for  in  this 
suit,  and  which,  if  recoverable  at  all,  must,  as  I  have  already 
said,  be  recovered  in  another  action. 

Having  adverted  to  all  the  evidence  on  the  part  of  the 
plaintiffs,  perhaps  at  gi*eater  length  than  was  necessary, 
I  will  now  refer  to  the  evidence  on  the  part  of  the 
defence,  in  order  to  show  how  widely  it  differs,  and  how  con- 
fiicting  it  is  with  that  on  the  part  of  the  plaintiff  in  all  the 
essential  points  of  the  case.  Benjamin  0.  DeWolfe  says,  *'I 
and  my  party  paid  our  own  expenses  and  those  of  our  arbi- 
trators. About  $80, 1  think,  was  the  demand  paid  by  myself 
alone.  Parker  and  the  three  Parkes  also  paid  their  expenses. 
We  agreed  to  pay  Mr,  Ritchie  $100.  As  to  both  companies* 
common  expenses,  we  never  agreed  to  pay  the  whole,  only  one- 
fourth.  We  got  the  first  payment  from  the  Government 
before  the  award.  Not  through  Dickie.  Parker  got  the 
second  payment  of  £2.50.  The  third  payment  was  got  by 
Andrew  DeWolfe  by  an  order.  I  think  without  our  influence 
Dickie  would  not  have  succeeded."  This  does  not  agree  with 
Mr.  Dickie* e  view  of  the  matter,  who,  in  his  letter  to  DeWolfe, 
of  May  8th,  1863,  claims  for  himself  the  merit  of  having  suc- 
ceeded when  most  men  would  have  failed.  However  this 
may  be,  it  is  veiy  evident  from  the  correspondence  between 
himself  and  DeWolfe  that  a  good  deal  of  influence  in  one  way 
or  other  was  used,  and  it  is  not  much  to  be  wondered  at  that 
the  Government  had  eventually  to  yield  to  the  claims  made 
upon  them.  He  says ;  "  Parker  had  no  power  from  me ;  I 
had  a  power  of  attorney  from  the  others  to  act  for  them ;  I 
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paid  Dickie  $25."  On  his  cross-examination  he  says ;  ''  Dickie 
and  Twppeg  had  each  an  interest  at  Ovems^  besides  the  common 
interest.  Dickie  had  no  charges  before  or  at  the  arbitra- 
tion against  us  known  to  me;  There  was  no  engagement  on 
behalf  of  two  or  more  of  defendants  at  the  arbitration,  as 
stated  by  Dickie,  to  pay  a  portion  of  $400,  to  my  knowledge* 
I  was  there  the  whole  time.  I  consented  to  Mr.  Ritchie  being 
sent  for.  I  think  I  leased  all  that  was  leased.  I  signed  the 
leases  under  the  power  given  before  the  arbitration.  I  thought 
onr  services  equivalent  to  those  of  Dickie.  We  were  only  a 
company  in  respect  of  our  interest."  Stephen  Parkes,  another 
defendant,  says ;  ''  My  only  interest  was  in  the  land.  I  bought 
when  the  others  bought.  There  were  differences  between 
Dickie  and  the  Qovemmcnt  before  I  purchased.  I  was  at  the 
arbitration ;  the  party  was  pretty  nearly  all  there.  De  Wolfe 
and  Free7nan  Parkes  among  others.  I Tnadeno  such  arraTtge- 
ment  or  agreement  as  that  represented  by  Dickie  at  the  time, 
nor  did  I  hear  of  such.  The  only  agreement  made  was  to 
pay  my  part  of  Mr,  Ritchie's  fee.  I  never  authorized  Oeorge 
8.  Parker  to  make  a  bargain  with  Dickie  for  me ;  I  paid  my 
own  expenses.  It  cost  me  $40,  my  actual  outlay.  I  know  of 
no  agreement  proportioning  expenses  subsequent  to  the  arbi- 
tration. In  my  opinion  we  promoted  the  result  as  much  as 
as  the  other  party  and  incurred  as  much  expense.  /  hdieve 
we  were  all  instrumental  in  getting  the  money.  We  paid 
DeWolfe  a  percentage  for  his  exertions,  something  like  £50  in 
all.  It  appears  from  this  last  statement,  and  also  from  the 
correspondence  between  Dickie  and  DeWolfe  that  the  latter 
was  acting  for  himself,  and  as  agent  for  the  rest  of  the  defend- 
ants, while  Didcie  was  acting  for  his  own  company  and  for 
the  MisenerSf  and  that  both  received  a  percentage  or  com- 
mission for  their  services.  The  next  and  last  witness  was 
Oeorge  8.  Parker,  who  says ;  "  I  know  of  no  agreement ;  I 
paid  my  own  expenses  after  the  arbitration ;  I  went  twice  to 
Halifax  and  paid  my  own  expenses,  then  resided  at  LiverpooL 
I  stayed  at  Halifax  a  week.  Saw  Dickie  there  in  February. 
I  telegraphed  to  him  to  him  to  come  and  represent  his  and  his 
company's  interest.  The  understanding  when  I  left  was  that 
he  was  to  telegraph  to  me  if  I  was  required,  and  when  he  left 
I  was  to  telegraph  to  him  or  write  to  DeWolfe,    Don't  remem* 
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ber  making  any  agreement  with  him  to  pay  him  for  his 
services  in  my  absence.  I  did  not  write  him  the  letter  of  6th 
May,  1863,  by  any  authority  of  any  one  of  my  co-defendants. 
I  thought  he  might  have  disbursed  something  in  Halifax  for 
counsel  fee  or  the  like.  I  did  not  know  of  the  $25  counsel 
fee  paid  to  Mr.  Ritchie  after  the  arbiti-ation." 

Now  it  is  manifest  from  all  the  evidence  in  this  case 
that  there  is  no  pretence  fpr  making  the  defendants  respon- 
sible as  co-partners ;  as  well  might  it  be  said  that  the  plaintiffs 
and  defendants  were  co-partners,  because  they  at  the  sugges- 
tion and  desire  of  the  Government  prosecuted  their  respective 
claims  together  before  the  arbitrators.  They  were  merely 
purchasers  or  lessees  from  the  Government  of  certain  lots  or 
areas  of  land  for  mineral  purposes,  which  each  of  them  held 
in  his  own  right,  independent  of  the  rest,  and  no  contract  or 
engagement  on  the  part  of  any  one  or  two  of  them  could  make 
the  rest  responsible  for  the  sums  demanded  of  them.  It 
appears  by  the  plaintiffs'  own  showing  that  the  defendants 
were  not  all  present  when  it  is  alleged  the  expenses  of  prose- 
cuting the  respective  claims  on  both  sides  were  calculated, 
and  therefore  no  agreement  or  promise  made  by  those  of  the 
defendants  who  were  there  could  bind  any  others  but  them- 
selves. Two  of  the  defendants  who  were  present  positively 
swear  that  no  engagement  was  made  by  them  or  either  of 
them  to  pay  $100  or  one-fourth  of  the  amount  found  to  have 
been  expended  up  to  that  time,  as  Dickie  and  Tapper  have 
stated.  They  admit  that  they  agreed  to  pay  $25,  being  one- 
fourth  of  Mr,  Ritchie's  fee,  which  was  paid ;  but  as  to  the 
expenses  incurred  in  prosecuting  their  claims  they  say  that 
they  and  each  of  the  other  defendants  paid  their  own  expenses, 
under  the  impression  that  both  parties  were  to  do  the  same* 
In  making  the  calculations  of  the  expenses  of  which  Mr. 
Dickie  speaks,  the  moneys  expended  by  the  defendants  do  not 
appear  to  have  been  included,  and  if  they  were  compelled  to 
pay  one-fourth  of  the  plaintiffs'  expenses  without  having  any 
allowance  made  to  them,  or  receiving  any  credit  for  their  own, 
it  is  obvious  that  great  injustice  would  be  done  to  them.  Yet 
if  it  had  been  clearly  proved  that  these  defendants,  being  all 
present  on  any  occasion,  had  actually  agreed  to  pay  the 
plaintiffs  the  sum  demanded  of  them,  for  expenses  incurred  in 
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the  proceedings  before  the  arbitrators,  the  case  would  have 
presented  no  difficulty ;  but  as  there  is  no  such  evidence,  and 
it  is  abundantly  clear,  as  well  from  the  evidence  of  Dickie 
himself  as  from  his  correspondence  with  De  Wolfe^  that  the 
claim  made  for  services  rendered  subsequent  to  the  making  of 
the  award,  is  a  claim  in  which  he,  Dickie,  alone,  and  not  he 
and  his  co-plaintifis,  are  interested,  and  therefore  a  claim  which 
cannot  be  enforced  in  this  suit.  We  think  the  verdict  cannot 
be  supported,  and  that  the  rule  to  set  it  aside  must  be  made 
absolute. 
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A  TS8TAT0R  by  his  will  devised  a  farm  to  three  of  his  eons  in  these  vorde ;  "  I  give  and 
devise  to  my  beloved  sons,  Alexander,  John  and  Neal,  the  whole  of  my  lot  or  farm  on  which  I 
now  reside  ;  (that  Is  to  say,  if  they  will  remain  on  the  farm  to  maintain  their  mother  and  foor 
youngest  sisters).**  The  sons  mode  partition  of  the  land,  and  sold  and  removed  from  the  whole 
of  the  same,  and  never  maintained  their  sisters. 

Held,  that  the  words  in.  the  devise  constituted  such  a  condition  in  connection  therewith  as 
that  for  non-performance  of  the  terms  of  the  condition  the  estate  devised  was  lubjeot  to 
forfeiture. 

Semble,  that  under  section  8,  chapter  124»  JRevi*$d  StattUM  (8rd  Series),  the  Couit  Is 
required  to  interfere  when  equitable  considerations  arise  In  a  legal  suit,  (even  though  no 
exercise  of  Its  equitable  powers  has  been  solicited  by  the  parties,  or  called  forth  by  the 
pleadings,)  and  to  provide  such  relief  as  the  circumstances  of  the  case  demand. 

Johnstone,  E.  J.,  now,  (May  18th,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  is  an  action  of  ejectment  for  land  in  the  .county  of 
InveTTiess,  brought  before  the  Court  on  a  case  which  was 
argued  last  term.  The  land  sought  to  be  recovered  is  a  piece 
containing  about  two  acres,  which  formed  part  of  a  farm  of 
two  hundred,  owned  by  John  Mclsaac,  deceased,  the  father  of 
the  plaintiffs,  and  which  he  devised  by  his  will,  dated  19th 
September,  1839,  in  these  words;  "First,  I  give  and  devise  to 
my  beloved  sons,  Alexander,  John  and  NeoX,  the  whole  of  my 
lot  or  farm  of  two  hundred  acres  on  which  I  now  reside ;  (that 
is  to  say,  if  they  will  remain  on  the  said  farm  to  maintain 
tteir  mother  and  their  four  youngest  sisters) ;  together  with 
my  grist  mill  erected  on  my  son  Donald's  lot.  The  said  farm 
on  which  I  now  reside  is  to  be  divided  by  Alexander,  John 
and  Need,  my  said  sons,  as  they  shall  deem  proper  and  fit" 
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Then  follows  a  devise  to  Allan,  another  son,  of  a  farm  he  lives 
on,  "  after  paying  to  my  beloved  wife  twenty  pounds."  Then 
a  devise  to  his  son  Donald  of  the  farm  he  lives  on,  with  the 
exception  of  the  grist  mill,  and  a  bequest  of  a  shilling  to  a 
married  daughter ;  concluding  with  a  residuary  devise  to  his 
wife  Sarah  of  "  the  remainder  of  my  property  of  whatever 
nature  it  may  be  be,  after  my  debts  and  funeral  expenses  are 
paid-  He  appointed  a  brother  and  brother-in-law  executors, 
adding  these  words,  "  and  I  invest  them  with  full  power  to 
deprive  any  of  my  three  youngest  sons  of  their  shares  of  my 
farm  if  any  or  either  of  them  will  turn  out  or  prove  unruly  or 
profligate." 

The  case  states  that  the  three  sons,  Alexander^  John  and 
Neal,  made  partition  of  the  land  devised  to  them,  and  sold 
and  removed  from  the  whole  of  the  same,  and  never  main- 
tained their  said  sisters,  and  the  plaintiffs  having  received 
nothing  under  the  will  have  always  been,  and  now  are  obliged 
to  maintain  themselves.  The  defendant  purchased  the  land 
claimed  for  valuable  consideration  from  John,  who  was  in 
possession  under  the  partition.  The  case  concludes  thus : — 
"  The  question  for  the  opinion  of  the  Court  is  whether  there 
is  such  a  condition  in  connection  with  the  said  devise  as  that 
for  non-performance  thereof  the  estate  devised  is  subject  to 
forfeiture.  If  the  Court  be  of  opinion  that  there  is,  judgment 
shall  be  entered  for  the  plaintiffs  with  costs  of  suit  and  argu- 
ment. If  it  be  of  opinion  there  is  not,  the  judgment  shall  be 
entered  for  the  defendant  with  his  costs  of  defence  and  of 
argument." 

The  case  states  that  the  plaintiffs  are  two  of  the  sisters 
mentioned  in  the  devise,  and  are,  among  others,  heirs-at-law 
of  the  testator.  Nothing  is  said  of  the  mother,  whether  or 
not  she  is  still  alive,  if  dead,  whether  intestate  or  not ;  nor  do 
the  parties  seem  to  have  taken  into  consideration  the  possi- 
bility of  a  course  of  proceeding  being  open  under  which  more 
effectual  relief  might  be  afforded  the  plaintiffs,  and  the  burden 
have  been  imposed  in  a  manner  less  restricted  and  unequal 
than  by  the  forfeiture  of  a  small  portion  of  the  whole  tract  in 
the  possession  of  one  only  of  the  purchasers.  Both  parties 
have  agreed  to  leave  the  decision  of  this  action  to  depend  on 
the  opinion  of  the  Court  on  a  single  question,  that  is,  whether 
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the  devise  to  Alexander,  John  and  Nealf  was  upon  a  condition 
the  non-performance  of  which  worked  a  forfeiture.  To  this 
question,  therefore,  I  confine  myself,  and  it  is  to  he  decided  by 
the  meaning  of  th6  words  the  testator  has  used,  and  his  inten- 
tion in  using  them  as  gathered  from  his  will.  In  /  Jarman 
on  WilU,  796,  the  rule  is  thus  expressed, — *'  No  precise  form 
of  words  is  necessary  in  order  to  create  conditions  in  wills ; 
any  expressions  disclosing  the  intention  will  have  that  effect. 
Thus  a  devise  "  to  A,  he  paying/'  or  "  he  to  pay  £500  within 
a  month  after  my  decease,"  would  be  a  condition,  (1  Co.  Litt.^ 
236  b.,)  for  breach  of  which  the  heir  might  enter,  unless  the 
property  were  given  over  in  default  by  way  of  executory 
devise/'  In  Sheppard'a  Toiiclistone,  123,  the  distinction  is 
giveh  between  wills  and  deeds  in  this  respect.  He  says; 
"Other  words  also  in  the  King's  grants,  in  both  wills  and 
testaments  and  some  other  special  cases,  do  make  conditions, 
as  ea  intentione,  ad  effectum,  propoaitum  intentionem  paying, 
and  the  like ;  so  that  if  one  devise  his  land  to  J.  S.  ea  inten- 
tione,  &c.,  that  he  shall  pay  to  W.  I.  £10,  or  paying,  or  so  as 
he  pay,  or  sell,  &c,  these  are  good  conditions.  But  these 
words  do  not  regularly  make  a  condition  when  they  are  used 
in  a  deed."  The  conjoining  of  the  words  may  give  them  that 
efiect  in  a  deed.  In  a  note  it  is  added  ;  "  A.  devised  lands  to 
B.,  paying  £40  to  C. ;  it  is  a  good  condition,  for  C.  has  no  other 
remedy,  and  a  will  ought  to  be  expounded  according  to  the 
intention  of  the  devisor/'  Vin,  Ab,  Condition,  L,  pi.  9,  and 
if  the  heir-at-law  enter,  it  seems  he  will  be  a  trustee  for  the 
legatee ;  cites  1  Atk.,  483 ;  1  Vea,,  47,  423,  to  the  extent  of 
the  legacy."  In  seeking  the  intention  of  the  testator  in  this 
instance  it  is  found  to  be  one  just  and  natural,  bearing  no 
affinity  to  the  numerous  cases  with  which  the  law  books 
abound,  of  restraints  on  alienation,  marriage,  &c.,  many  of 
them  seeming  to  betoken  an  arbitrary  capriciousness,  or  vin- 
dictive temper,  or  a  disposition  unwilling  to  surrender  the 
exercise  of  authority  even  after  the  grave  shall  have  inter- 
posed its  superior  power. 

The  next  consideration  is  the  mode  in  which  the  testator 
has  sought  to  effect  his  object.  His  design  is  that  his  three 
youngest  sons,  to  whom  he  devises  his  homestead,  should 
remain  on  the  farm,  and  there  maintain  their  mother  and 
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youngest  sisters.  This  'Was  an*  arrangement  which,  if  carried 
oat  in  the  spirit  the  testator  designed,  was  most  favorable  to 
both  parties.  He  might  have  given  his  widow  and  daughters 
portions  of  the  farm, — this  would  have  been  mutually  inex- 
pedient ;  or  he  might  have  burdened  the  farm  with  an  annual 
sum  for  the  support  of  his  widow  and  daughters,  and  this,  aa 
things  have  turned  out,  would  have  been  best ;  but  the  mode 
he  adopted  was  in  itself  the  most  beneficial  to  all.  The  sons 
eould  more  conveniently  turn  in  the  proceeds  of  the  farm 
towards  the  maintenance  of  their  mother  and  sisters  than  raise 
money  to  make  up  a  sum  adequate  for  their  support  else- 
where ;  and  they,  on  their  part,  would  enjoy  comforts  which 
any  pecuniary  burden  the  farm  could  reasonably  bear  would 
hardly  purchase. 

It  would  not  be  just  in  intei*preting  this  old  man's  will  to 
press  the  consideration  of  natural  feeling, — of  sentiment,  if  we 
please  to  call  it  so.  To  enter  into  his  mind  and  unfold  his 
purposes  and  meaning,  we  must  realize  how  such  a  man  in 
such  circumstances  would  probably  feel  and  reason.  His  will 
betokens  no  want  of  good  sense  and  reflection,  and  it  mani« 
fests  good  feeling,  and  especially  an  anxious  solicitude  for  the 
well-being  of  his  youngest  sons.  From  the  property  devised 
his  circumstances  would  seem  to  have  been  comfortable.  It 
does  not  appear  whether  he  was  in  debt,  or  whether  the  widow 
took  under  the  residuary  clause.  She  would  be  entitled  to 
household  furniture  and  farming  implements,  if  these  were 
not  required  for  the  payment  of  debts ;  and  she  was  to  have 
£20  from  her  son  Angtia,  All  the  patrimony  bequeathed  to 
the  five  youngest  daughters  was  this  maintenance.  It  would 
be  in  entire  congruity  with  these  circumstances  if  he  desired 
that  his  widow  should  have  the  privilege  of  spending  her 
remaining  days  on  the  property  where  they  together  had 
their  home ;  and  that  his  daughters,  until  they  acquired  new 
homes  under  new  relations,  should  continue  to  occupy  the 
scenes  of  their  childhood  and  youth ;  or  if  looking  to  his  sons' 
interests,  he  believed  that  the  society  oi  their  mother  and 
sisters,  and  the  duty  of  providing  for  them,  might  give  stabi- 
lity to  their  characters,  and  have  a  restraining  and  healthful 
influence  on  their  conduct  It  is  not  because  such  sentiments 
are  commendable  that  they  bear  on  the  present  inquiry,  it  is 


1 


236  McISAAC  et  al.  v.  McLEOD. 

because  they  are  natural  and  appropriate  to  the  devise  under 
consideration. 

This  is  no  rare  or  infrequent  disposition  of  property,  and 
we  must  not  judge  of  its  prudence  by  failures  such  as  the 
present  The  failures  come  before  Courts, — the  successful 
results  are  unknown  beyond  the  narrow  circles  in  which  they 
occur,  and  there  are  little  noted ;  but  the  influences  are  not 
the  less  beneficial  because  unobtrusive,  that  are  extended  over 
the  character  and  prosperity  of  families  where  the  son  has 
faithfully  fulfilled  the  responsibilities  bequeathed  to  him  by. 
his  departed  father.  It  would  scarcely  comport  with  an 
enlightened  system  of  jurisprudence  that  conditions  confined 
to  such  an  object  should  be  denounced  as  contrary  to  the 
policy  of  the  law. 

The  object  being  good, — the  support  of  his  widow  and 
unmarried  daughters, — and  the  manner  in  which  it  is  proposed 
to  efiect  that  object  being  proper, — ^by  making  his  sons, 
through  iiie  property  bequeathed  to  them,  the  instruments, — 
it  remains  to  be  seen  whether  the  form  in  which  the  testator 
has  expressed  his  pur{k)se  is  adequate  to  efiectuate  his  wishes, 
and  the  character  which  the  law  attaches  to  his  language. 
The  words  are ;  "  I  give  to  my  three  sons,"  &c.,  "  my  farm  on 
which  I  reside  ;  (that  is  to  say,  if  they  will  remain  on  the  said 
farm  to  maintain  their  mother  and  their  four  youngest  sisters)." 
This  is  of  course  not  the  langui^e  of  covenant  or  contract  on 
the  part  of  the  devisees,  whatever  efie<^t  of  that  nature  the 
acceptance  of  the  devise  might  have ;  nor  is  it  the  language 
of  charge,  as  if  it  had  been,  "  I  give  the  farm  subject  to  the 
maintenance,"  &c.;  nor  is  it  put  in  the  form  of  gift  or  devise, 
as  *^  I  give  them  a  maintenance,"  or  "  I  will  they  shall  be 
maintained,"  &c.,  as  was  the  case  in  Sheldon  v.  Purple^  15 
Pick,  528.  In  form  it  is  purely  a  condition ;  "  I  give, — if  they 
will  do,"  &c  The  words  "that  is  to  say,"  appear  to  give 
emphasis  to  the  condition  ;  *•  I  give  my  sons  my  farm, — that 
is  to  say  not  absolutely,  but  on  condition."  These  words 
seem  to  be  an  intentional  and  purposed  qualification  on  the 
word  "  give."  The  word  "  if  "  is  here  necessarily  conditional, 
and  that  indeed  is  an  ordinary  meaning  of  the  word.  In 
Worcester's  Academic  Dictionary,  one  definition  of  "  if "  is 
this,  "  used  as  a  sign  of  condition.'*    In  1  Rap.  on  Legacies, 
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5C7,  it  is  said,  "  the  word  is  strictly  conditional,'*  and  unnum- 
l^ered  examples  abound  in  the  books.  Mr.  Blancliard  at  the 
ai'gument  referred  to  cases  in  a  note  to  1  Hilliard  on  Real 
EsUUe,  p.  365,  where  a  legacy  to  a  certain  person, "  he  paying," 
was  held  to  create  a  charge,  and  was  not  a  condition.  This, 
however,  unless  there  was  something  to  distinguish  the  case, 
militates  with  the  familiar  illustration  in  the  text  booksi 
where  this  form  of  expression  is  stated  as  an  example  of  con- 
ditioo ;  and  in  the  same  book,,  a  few  pages  further,  p.  382, 
s.  32,  the  directly  opposite  doctrine  is  propounded.  Devise  to 
the  sons  of  the  testator,  "  they  jointly  and  severally  paying 
?300  each  within  one  year  from  my  death.  Held,  this  was 
not  a  legacy,  but  a  condition,  the  breach  of  which  forfeited 
th^  estate  ai  law,  but  that  Chancery  would  relieve  ;  Wheeler  v. 
Walkei\  2  Coiuu,  196,  299.  The  case  of  Ward  v.  Ward,  15 
Pick.,  511,  which,,  I  think,  was  also  relied  on,  does  not  sup- 
port the  position.  The  learned  Judge,  indeed,  says  that  the 
devLse  in  that  case,^  which  was  of  land,  to  N.  W.,  by  his  paying 
the  other  children  8300,  &c.,  was  a  charge  upon  the  land ;  but 
there  the  question  was  whether  the  devisee  had  accepted  the 
devise,  or  was  otherwise  answerable  to  the  other  children ;  and 
the  learned  Judge  proceeded  to  say, ''  if  he  would  not  take  the 
land,  the  legatees  might  enter  and  take  the  estate  so  devised 
upon  condition.  Co.  Litt^  236,  devise  to  A.  and  her  heira  to 
pay  B.  a  sum  of  money,  adjudged  a  condition,  and  that  the 
other  may  enter  for  condition  broken ;  Com,  Dig,  Devise, 
N.  9."  It  is  clear  both  from  his  language  and  quotation  that 
the  learned  Judge  was  far  from  entertaining  the  opinion  that 
such  words  did  not  create  a  condition.  The  case  in  the  same 
volume  that  follows  this  was  also,  I  believe,  referred  to,  p.  528,. 
Shddon  v.  Purple.  There  the  testator  devised  all  his  real 
and  personal  estate  to  his  son  Oliver,  and  added  this  clause ; 
"  I  will  and  require  that  my  daughter  Lois  shall  be  supported 
out  of  my  estate  with  all  necessaries  she  may  need,  and  shall 
have  the  use  of  the  north  room  in  my  house,"  &c.  Oliver 
sold  the  land  to  the  defendant,  and  the  Court  held  the  legacy 
to  be  a  chaise  on  the  whole  estate,  and  that  the  personalty 
being  exhausted,  the  real  estate  went  to  the  defendant  subject 
to  that  charge,  and  the  plaintiff  Lois  recovered  in  assumpsit 
against  the  defendant  a  sum  of  money,  or  an  equivalent,  for 
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her  support,  beside  the  north  room  which  she  occupied.     Here 
was  clearly  a  charge,  and  not  a  condition. 

The  objection  that  the  condition  is  repugnant  and  void  is 
founded,  I  think,  on  misapprehension  as  well  of  the  real 
meaning  and  import  of  the  restraints  imposed  by  the  will,  as 
of  the  rule  relating  to  such  restraints.  Here  the  devisees 
were  required  to  do  certain  things  not  illegal  and  not  unrea- 
sonable in  themselves,  and  which  in  their  nature  were  neces- 
sarily limited  in  point  of  time.  The  duty  of  residing  on  the 
farm  and  maintaining  their  mother  and  sisters  would  cease  on 
the  death  or  the  marriage  and  removal  respectively  of  these 
relations.  It  was  a  duty  that  might  be  performed  by  all  or 
any  of  the  devisees,  or  be  distributed.  The  nature,  eflFect,  and 
possible  duration  of  the  duty  was  capable  of  being  estimated, 
and  the  acceptance  of  the  gift  with  the  burden  was  at  the 
option  of  the  devisees.  Here  was  a  voluntary  acceptance,  and 
with  it  an  assumption  of  the  duty,  under  penalty  of  forfeiture, 
which  the  law  attaches  to  every  such  condition.  A  condition 
to  go  to  Paris  and  never  go  without  its  walls,  would  be  an 
unreasonable  restraint  on  unlimited  freedom  of  action ;  but  no 
legal  objection  could  be  taken  to  a  condition  requiring  the 
devisee  to  go  to  Paris  and  there  perform  a  certain  service, 
although  its  fulfillment  would  demand  considerable  time  to  be 
spent  in  that  city.  The  death  of  the  donee  before  performance 
completed,  which  was  suggested  at  the  argument,  would  raise 
the  question  whether  or  not  the  condition  was  discharged  or 
attached  to  the  heir  or  alienee  of  the  devisee ;  but  the  possi- 
bility of  that  event  could  not  avoid  the  condition  in  the  first 
instance,  In  Brooke  v.  8'pong,  15  M.  &  W.,  153,  the  condition 
was  that  the  widow  shall  not  live  with  any  man  except  a 
father  or  brother,  and  no  question  was  made  as  to  its  validity. 
The  condition  under  consideration  imposes  no  restraint  what- 
ever on  alienation,  not  even  a  personal  restraint,  although  it 
should  be  assumed  that  the  condition  imposed  a  duty  which 
could  not  be  performed  by  an  alienee,  and  required  the  resi- 
dence of  some  one  or  more  of  the  legatees.  There  is  nothing 
in  principle  to  prevent  a  sale  or  mortgage  of  the  farm,  subject 
to  this  burden,  as  there  would  not  be  were  the  burden  merely 
pecuniary ;  there  would  be  difficulty  in  the  one  case  in  esti- 
mating the  value  and  carrying  out  arrangements  which  did 
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not  exist  in  the  other  case ;  but  there  appears  nothing  imprac- 
ticable in  execution,  or  reaching  beyond  the  character  of 
inconveniences,  in  a  reservation  of  the  right  of  the  devisee  to 
occupy  with  his  mother  and  sisters  one  portion  of  the  farm 
and  there  maintaining  them,  while  the  alienee  occupied  the 
rest, — it  would  affect  convenience,  not  principle. 

Were  this  otherwise,  y^t  the  objection  against  the  condition 
as  repuj2^ant  to  the  estate  given  could  not  prevail,  because  at 
the  utmost,  the  restraint  is  temporary,  not  permanent,  and  the 
rule  that  avoids  conditions  which  would  divest  property  of 
its  legal  incidents  applies,  I  conceive,  only  to  restraints  of  a 
more  general  nature  and  operation.  In  a  note  in  Williama 
on  Real  Property,  page  99,  he  quotes  from  Hares*  notes  on 
SmiiJCs  Leading  Cases  (Dumpor's  Case),  the  rule  in  these 
words, — **  To  allow  a  donor  to  impose  a  restraint  on  the  alien- 
ation of  a  vested  interest,  co-extensive  with  its  duration,  is  to 
permit  the  creation  of  a  right  of  property,  apart  from  its 
incidents,  and  to  authorize  the  donor  to  hold  the  gift  for  the 
purpose  of  enjoyment,  freed  from  the  duty  of  applying  it  in 
discharge  of  his  obligations."  In  1  Jarman  on  Wills,  811 
and  onward,  the  same  principle  is  discovered,  exemplified  by 
many  examples.  He  says ;  "  A  power  of  alienation  is  neces- 
sarily and  inseparably  incidental  to  an  estate  in  fee.  If, 
therefore,  land  be  devised  to  A.  and  his  heirs  upon  condition 
not  to  alien,  the  condition  is  void.  But  such  a  partial 
restraint  on  the  disposing  power  of  a  tenant  in  fee  may  be 
imposed  as  that  he  shall  not  alien  to  such  a  one,  or  to  the 
heirs  of  such  a  one,  or  in  mortmain,  and  it  appears  a  condition 
imposed  on  a  devisee  in  fee  not  to  alien  except  to  a  particular 
person,  is  good."  In  Tibhitts  v.  Tibbitts,  19  Ves.,  656,  and 
Jacobs,  317,  a  mere  mandate  in  a  will  was  held  to  be  impera- 
tive, but  capable  of  compensation, — "  To  continue  J.  T.  &  N.  T. 
in  the  occupation  of  their  respective  farms  as  heretofore,  and 
80  long  as  they  continue  to  manage  the  same  in  a  good  and 
husbandlike  manner,  and  to  duly  pay  their  debts,"  the  right 
being  held  to  continue  during  the  joint  lives  of  the  devisee  of 
the  estate  and  those  tenants. 

In  like  manner  conditions  in  restraint  of  marriage  are 
illegal,  but  they  must  be  general  in  their  operation.  Williams  on 
Executors,  1147,  says ;  ''  It  is  now  settled  that  conditions  which 
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do  not  directly  or  indirectly  import  an  absolute  injunction  to 
celibacy  are  valid."  The  numerous  cases  he  cites  show  the 
limited  extent  of  the  rule,  and  one  case  alone  will  suffice  to 
manifest  the  uncontrolled  length  to  which  the  exceptions  may 
be  carried,  for  where  a  condition  was  held  to  be  valid  which 
restrained  a  lady,  on  pain  of  forfeiture  of  the  property  gkven 
her,  from  bestowing  her  hand  and  fortune  on  any  Scotchman, 
it  may  be  assumed  that  no  restraint,  short  of  a  general  prohibi- 
tion against  mairiage,  would  be  held  to  be  invalid.  The 
cases  of  limited  restraints  on  alienation  and  on  marriage, 
and  of  conditions  on  the  enjoyment,  or  of  a  personal  nature 
which  have  been  upheld,  are  extremely  numerous,  and  may 
be  found  collected  in  most  of  the  text  books.  It  is  unneces- 
sary to  cite  them. 

I  have  no  doubt  that  the  devise  to  the  three  sons,  Aleocander, 
John  and  Need,  was  on  a  condition  which  is  valid  in  law,  and, 
in  the  language  of  the  question  propounded  in  the  case,  I  am 
of  opinion  that  there  is  such  a  condition  in  connection  with 
the  said  devise  as  that  for  the  non-performance  thereof,  the 
estate  devised  is  subject  to  forfeiture,  and  it  follows  as  a 
necessary  legal  consequence,  as  well  as  the  consequence  agreed 
upon  in  the  case,  that  "judgment  be  entered  for  the  plaintiffs 
with  costs  of  suit  and  argument." 

Here  other  considerations  of  a  different  nature  arise.  Is 
this  a  case  which  calls  for  the  interposition  of  the  equitable 
provisions  of  this  Court  ?  I  have  not  been  able  to  remove  all 
doubt  whether  the  condition  we  have  been  considering  is  of  a 
nature  to  warrant  equitable  relief  according  to  the  authorities 
on  the  subject ;  but  in  this  particular  I  cheerfully  defer  to  the 
opinion  of  the  rest  of  the  Court,  as  it  is  that  which  results  in 
the  most  just  conclusions.  This  leads  to  the  enquiry  whether 
the  Court  will  exercise  its  equitable  powers  unsolicited  by  the 
parties,  and  in  a  ca3e  in  which  no  question  of  equity  has  been 
introduced  by  them  in  the  matters  they  have  submitted  for  our 
judgment.  When  both  parties  are  content  with  the  decision 
of  the  legal  questions  raised  in  a  case  before  the  Courts  there 
would  hardly  be  any  equitable  interference  on  the  part  of  the 
Court.  But  as  a  general  rule,  and  subject  to  such  regulations 
as  will  allow  the  party  whose  legal  rights  it  may  be  proposed 
to  curtail  to  be  duly  heard,  I  think  the  legislation  of  this 
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Province  not  only  authorizes  but  requires  the  Court  to  interfere 
when  equitable  considerations  arise  in  a  legal  suit  that  would 
justify  relief  in  the  Court  of  Chancery  in  England,  and  this 
although  the  equitable  case  may  not  have  been  raised  by  the 
pleadings.  The  law  to  which  I  refer  especially  was  originally 
passed  as  an  act  of  separate  legislation  ;  it  is  now  incorporated 
in  the  Equity  Act,  (Rev.  Stat.,  3rd  Series,)  chap.  124,  sec.  3,  in 
these  words :  "  In  all  cases  in  the  Supreme  Court  in  which 
matters  of  law  and  equity  arise,  the  Court  before  which  they 
come  for  consideration,  trial  or  hearing  shall  have  power  to 
mvestigate  and  determine  both  the  matters  of  law  and  equity, 
or  either,  as  may  be  necessary  for  the  complete  adjudication 
and  decision  of  the  whole  matter,  according  to  right  and 
justice,  and  to  order  such  proceedings  as  may  be  expedient  and 
proper." 

In  this  view  I  think  that  it  is  right  in  the  case  before  us  to 
give  to  the  defendant  the  opportunity  of  raising  such  equitable 
questions  and  obtaining  such  equitable  relief  as  would  be  open 
to  him  under  a  bill  in  equity ;  and  therefore  I  concur  in  sub- 
mitting to  the  counsel  of  the  parties  a  rule  which  His  Lordship 
the  Chief  Justice  has  prepared  with  a  view  to  the  proper 
consideration  of  all  the  interests  concerned  and  the  application 
qf  the  equities  that  effect  them. 

In  extending  equitable  relief,  the  Court  is  bound  to  be 

careful  not  to  infringe  the  legal  rights  sought  to  be  affected, 

further   than  is  necessary.      The   strict  legal   rights   of  the 

plaintiffs  in  the  present  case  are  clearly  defined,  and  they  are 

proposed  to  be  restrained  so  far  as  to  substitute  for  a  forfeiture 

of  the  land,  a  just  pecuniary  compensation  for  the  breach  of 

condition.    This  is  done  for  the  benefit  of  the  defendant,  and 

those  who  may  be  in  similar  circumstances  in  relation  to  the 

tract  of  two  hundred  acres  devised,  and  therefore  it  must  be 

done  exclusively  at  their  expense.    The  plaintiffs  are  entitled 

to  the  costs  of  the  action  and  the  agreement.     They  are  thus 

entitled,  under  the  general  law  and  practice  of  the  Court,  and 

they  are  so  entitled  under  the  agreement  of  the  defendant, — 

the  case  expressly  making  these  costs  to  be  dependent  on  the 

decision  of  the  strictly  legal  question.    This  Court,  therefore, 

has  no  power  over  those  costs,  nor  over  the  defendant's 

liability  to  pay  them,  in  the  first  instance.    And  here  the 
16 
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plaintiffs  are  chargeable  with  no  wrong  which  drives  the 
defendant  into  equity.  They  have  sought  the  remedy  given 
by  the  law,  and  perhaps  it  was  theii  only  remedy.  Inasmuch 
as  the  proposed  inquiry  is  made  in  restriction  of  the  plaintifis' 
legal  rights,  their  costs  on  that  inquiry  must,  I  think,  be 
necessarily  allowed  them,  at  the  expense  of  the  defendant  and 
the  parties  who,  with  him,  may  submit  the  enquiry  with  a 
view  to  their  own  relief.  Judgment  ought,  I  think,  to  be 
entered  for  the  plaintiffs,  with  liberty  to  levy  for  the  costs, 
but  restraining  the  issuing  of  a  habeas  for  the  present,  and. 
wait  the  further  order  of  the  Court  In  this  the  majority  of 
the  Court  do  not  concur,  but  think  no  judgment  should  be 
entered  now,  but  that  final  judgment  should  wait  the  result 
of  the  reference  or  the  further  order  of  the  Court.  But  all 
the  Court  concur  in  the  opinion  that  the  plaintiffs  are  entitled 
at  least,  to  recover  as  for  a  forfeiture,  and  also  to  recover 
their  costs  as  against  the  defendant, — and  only  suspend 
judgment  until  it  may  be  ascertained  whether  a  more  con- 
venient satisfaction  than  the  land,  and  one  more  just  to  the 
purchasers  may  not  be  an-anged,  and  whether  other  parties 
in  the  same  situation  as  the  defendant,  may  not  be  justly 
held  to  contribute  towards  the  costs  payable  by  the  defendant, 
on  consideration  of  being  relieved  through  his  means,  from 
the  forfeiture  of  their  lands. 
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Thb  award  of  arbitnton  In  punuiooe  of  a  parol  tufaminlon  ntting  and  fixing  a  bonndaiy 
line  i«  conclusive  upon  tho  parties  consenting  to  and  acting^  upon  tbe  award. 

In  1835  the  two  brothers  McKenxle  received,  under  a  deed  from  their  father,  a  certain  lot 
of  land  which  they  oontinned  to  occupy  together  until  1852,  when  it  was  apreed  between  them 
that  there  should  be  a  partition,  but  no  written  submission  or  bond  was  entered  Into.  Arbl- 
tnton  were  aeoordingly  appohAed,  before  whldi  the  brothers  and  their  wttnessee  appeared. 
Tbe  lot  was  divided  and  each  of  the  brothers  eutered  into  possession  in  severalty  of  the  portion 
awarded  to  him.  Fifteen  years  after  one  of  the  brothers  sold  his  portion  to  the  defendant* 
and  then  combined  with  his  brother  to  deny  the  separate  holding,  and  thus  render  void  his 
own  deed.  The  award  was  not  produced  at  the  trial,  but  secondary  evidence  of  its  contents 
was  produced.  It  did  not  direct  any  conveyance  to  be  made,  nor  was  any  executed  by  the 
IkKenzies  to  one  another.    On  these  grounds  plaintiff  claimed  that  it  was  of  no  effect. 

Held,  WiLKurs,  J.,  dxs$efUUnUt  that  the  Maclcenzies  were  bound  by  the  submission  which 
they  had  thus  recognized  and  acted  upon,  and  that  the  defendant,  having  sufficiently  established 
a  separate  holding,  the  verdict  for  plaintiff  rtiould  be  set  aside.    . 

IToodfrerry  v.  Gaiety  2  Thomson,  26&,  and  Daviami  v.  KuMituin,  James*  Reps.,  (N.  S.)  1, 
■pproved  and  followed* 

Young,  C.  J.,  now,  (May  18th,  1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  suit  for  partition,  in  which  the  present  defendant 
was  substituted  as  owner  of  the  southern  half  of  the  locus, 
under  a  deed  from  and  in  lieu  of  William  Mackenzie,  the 
original  defendant,  and  the  only  plea  was  one  of  separate 
holding.    The  tenancy  in  common  with  the  plaintiff  was  thus 
disclaimed,  but  the  real  dispute,  as  it  appeared  before  me  on 
the  trial  at  Baddeck,  was  the  accuracy  of  the  line,  which  in  point 
of  fact,  and  to  a  considerable  extent  at  least,  had  for  a  period  of 
fifteen  years  or  thereabouts  decided  the  possessions  of  the  two 
Mackenziee.    "  No  arbitrator  or  surveyor,"  said  the  plaintiff, 
"  ever  divided  the  line  now  in  dispute  for  me."    There  was  con- 
flicting evidence  as  to  the  line  which  the  defendant  came  to  trial 
no  doubt  to  maintain,  and  wc  are  all  of  opinion  that  as  a  conven- 
tional line  it  was  not  binding  on  the  plaintiff.    I  expressed  that 
opinion  in  the  course  of  the  trial,  and  then  a  new  question 
arose  as  to  the  separate  holding  under  an  award  of  which,  in 
the  first  instance,  nothing  had  been  said,  although  both  the 
McLckenzies,  as  one  would  suppose,  must  have  anticipated  it. 
They  held  the  lot  lying  on  the  east  side  of  Wagmatcook  river 
in  the  county  of  Victoria^  under  a  deed  from  their  father, 
dated  in  1835.    The  lot  is  well  defined  with  lines  running 
east  from  the  river  and  in  the  same  course  on  the  northern 
and  southern  sides  which  are  undisputed.    The  road  crosses 
it,  running  parallel  or  nearly  so,  with  the  river,  and  there  is  a 
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large  piece  of  intervale  in  front,  chiefly  on  the  southern  side, 
which  is  the  bone  of  contention.  In  1852  the  two  brothers 
had  continued  to  occupy  and  cultivate  the  lot  jointly,  the 
house,  store  and  bams  being  on  the  northern  side.  It  was 
then  agreed  that  there  should  be  a  partition,  but  no  written 
submission  or  bond  appears  to  have  been  entered  into.  The 
two  Mackenzies,  Roderick  their  brother,  and  John  McDonald 
their  brother-in-law,  were  all  examined  at  the  trial,  as  was 
also  one  of  the  witnesses,  and  the  facts  were  clearly  established. 
The  names  of  the  four  arbitrators  are  given,  all  highly  respect- 
able men.  The  two  Mackenziea  agreed  to  the  four  as  arbi- 
trator, and  appeared  before  them.  They  examined  the 
witness  who  was  produced  at  the  trial,  and  did  not  think  he 
was  sworn,  but  no  objection  was  taken  on  that  score  by  these 
parties,  and,  therefore,  it  would  not  avail  now ;  S£  Eng,  Law 
Jt  Eq.  Reps,,  376 ;  S  B.  Jk  P.,  91.  The  arbitrators  concurred 
in  an  award  which  was  witnessed  by  the  brother-in-law,  and 
delivered  to  William  Mackenzie,  who  was  satisfied  with  it, 
while  the  plaintiff  was  not.  ''  It  gave  plaintiff  a  chain  more 
in  width  than  WUliam"  The  dividing  line  was  to  run  in 
the  same  courses  as  the  side  lines.  William's  side  had  more 
intervale,  and  plaintiff  got  a  chain  more  and  the  buildings, 
except  the  store,  which  William  shortly  after  removed  to  the 
southern  side,  and  converted  into  a  dwelling-house,  which  he 
has  since  occupied  with  two  bams  that  he  has  built  there. 

[f  secondary  evidence  of  this  award  is  admissible  at  all, 
more  unmistakable  and  precise  evidence  could  not  possibly  be 
given.  It  defines  the  courses  and  the  exact  limits  of  the  two 
holdings.  It  does  not  establish  the  disputed  line,  which  is  an 
irregular  one  and  does  not  extend  to  the  rear,  but  it  gives  a 
line  plainly  to  be  nm  in  the  course  of  the  side  lines,  and 
which  would  bound  the  possession  of  each  party  from  front  to 
rear.  That  the  two  Ma^ckenzies  since  the  award,  which  was 
from  15  to  17  years  ago,  have  held  the  two  sides  separately, 
with  a  dividing  line  approaching  pretty  closely  to  the  line  of 
the  award,  is  too  clear  to  be  denied.  The  deed  to  the  now 
defendant,  sti-ange  to  say,  was  not  produced  at  the  trial,  but 
there  is  a  deed  conveying  to  him  for  £300,  which  he  paid  to 
William  Mackenzie,  his  southern  portion  of  the  lot  as 
Mackenzie  occupied  it.    And  now  it  would  seem  the  two 
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brothers  have  combined  to  resist  the  defendant,  and  William 
at  the  time  of  the  trial  continued  in  possession,  defied  him  to 
get  any  papers,  and  disclaimed  all  knowledge  of  the  award, 
though  he  admitted  there  was  a  decision  in  writing,  which,  as 
his  brother-in-law  testified,  was  delivered  to  himself. 

These  facts  all  came  out  ou  the  defence  after  the  plaintiff 
had  been  examined  in  the  first  instance,  and  he  was  not 
re-called  to  explain  or  contradict  them.  Who  can  doubt  that 
this  award  is  in  some  shape  or  other  under  the  control  of  the 
Mackenziea,  or  if  lost  that  Mr.  Brodie,  if  possible,  should  have 
the  benefit  of  it.  He  bought  in  the  faith  of  a  separate  holding 
justified  by  all  the  circumstances  as  they  appeared  on  the 
ground,  and  he  has  taken  a  deed  of  the  southern  portion,  not 
an  undivided  moiety,  and  would  be  very  apt  to  be  defrauded, 
if  the  verdict  for  the  plaintiff  repudiating  a  separate  holding 
is  upheld.  The  jury  thought  that  the  award  was  not 
sufficiently  proved, — so  they  stated  in  answer  to  my  inquiry ; 
but  I  differ  from  them  on  that  point.  I  think  it  was  abun- 
dantly proved,  and  now  the  question  is  what  effect,  if  any, 
can  we  give  to  it. 

It  would  seem  from  Vinera  and  Rollers  Abridgements, 
(Arbitrament,  A.  3,)  that  partition  could  not  be  made  by 
award,  as  a  freehold  could  not  pass  without  livery.  But 
Waieon  cites  several  old  cases,  chap.  2,  sec.  2,  in  which  refer- 
ences for  partition,  and  as  to  the  title  and  holding  of  land, 
were  upheld ;  6 Mod,,  231 ;  1  Salk.,75 ;  Keilway,  43,a-6;  and 
in  Marks  v.  Marriot,  1  Lord  Raymond,  115,  an  award  of  the 
possession  of  a  house  was  held  good.  PoiveU,  J.,  said  ;  "  It  is 
a  question  whether  the  title  to  the  land  is  submissible,  since 
it  is  in  the  realty ;  but  Treby,  C.  J.,  said  that  things  in  the 
realty  might  be  submitted,  as  well  as  things  in  the  personalty, 
but  they  could  not  be  recovered  upon  the  award,  that  is,  the 
award  would  not  operate  as  a  conveyance,  which  is  still  the 
law,  though  the  more  liberal  rule  as  to  the  extent  of  the  sub- 
mission is  fully  established.  See  the  cases  of  Prosser  v. 
Ooringe,  3  Taunt,  426  ;  Ross  v.  Boards,  8  Ad.  &  EIL,  290. 

A  more  serious  difficulty  aris'es  as  to  the  form  of  the 
award.  In  Johnson  v.  Wilson,  Willes  248,  which  was  an 
action  of  covenant  on  a  deed  for  partition,  the  award  was 
held  bad,  because  it  had  not  directed  by  what  deeds  the 
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award  should  be  completed,  as  since  the  statute  of  29  Gar.  II., 
no  conveyance,  said  the  Court,  can  be  but  by  deed,  and  a  pro- 
per conveyance  is  now  become  necessary ;  the  award  for  this 
reason  is  incomplete  and  not  good« 

Now  there  is  no  pretence  in  this  case  that  any  conveyance 
was  directed  by  the  award,  or  was  executed  by  the  MackeTizies, 
there  was  nothing  from  which  the  jury  could  have  presumed, 
or  been  directed  to  presume  such  convej^ance,  and  if  the  above 
case  from  WiUes  is  law,  this  award  is  of  no  avail  We  must 
consider  the  matter  well,  however,  before  we  lay  this  down^ 
as  it  would  shake  a  great  many  partitions  in  this  country 
hitherto  held  good. 

The  case    in    WiUes   appears   to   me   to  proceed    on   a 
misapprehension.      It  treats    an    award    as   a   conveyance, 
which  it  is  not,  and  has    never    been    held    to    be.      In 
Emans  v.  TurnhvU,  2  Johns,  322,  Kent,  Ch.,  said;  "An 
arbitration  bond  and  award  cannot  have  the  operation  of 
conveying  land,  but  a  party  by  his  agreement  in  that  way  has 
been  held  to  conclude  himself  from  disputing  the  title.*'     This 
same  doctrine,  the  same  words  in  fact,  are  found  in  the  leading 
case  of  Doe  v.  RosseTt  3  East.,  15,  sixty  years  after  the  deci- 
sion in  WiUea,  where  there  were  also  bonds  of  arbitration,  and 
an  award  directing  the  delivery  of  lands  to  the  lessor  of  the 
plaintiff,  but  directing  no  conveyance,  and  therefore,  according 
to  the  case  in  Willes  of  no  avail.  Tet  the  Court  said, "  the  parties 
consented  the  that  award  of  the  arbitrators  chosen  by  them- 
selves should  be  conclusive  as  to  the  ri^ht  to  the  land  in 
controversy  between  them,  and  this  is  sufficient  to  bind  them  in 
the  action  of  ejectment.    And  if  so,  a  fortiori,  should  it  bind 
them  in  an  action  of  partition  where  the  title  is  not  afiected^ 
and  the  only  thing  determined  is  the  line  of  division.    Allnatt 
tells  us  in  his  Treatise  on  Fartition,  19,  that  after  a  reference 
by  tenants  in  common  under  deed  and  award  made,  it  has  been 
in  many  instances  taken  for  granted  that  the  award  completed 
the  title  of  each  individual  to  his  property  or  share.     Whitney 
V.  HolmeSy  15  Mass,  145,  was  an  agreement  by  adjoining 
prc^rietors  to  run  a  line  by  three  persons  whom  they  had 
selected,  and  the  line  was  accordingly  run.    This  was  held  not 
to  operate  as  a  conveyance  in  estoppel,  but  only  as  a  licence. 
Such  evidence  said  Parker,  C.  J.,  when  submitted  to  a  jury 
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may  often  have  operated  conclusively  when  the  point  in  dis- 
pute was  the  settlement  of  a  line,  or  the  identity  or  existence 
of  a  monument  Jones  v.  Boston  Mill  Company,  4  Pick.,  507, 
was  the  case  of  an  agreement  under  seal  to  determine  boun- 
daries and  an  award.  Held,  on  demurrer,  that  a  bill  in  equity 
lay  to  compel  a  specific  performance  of  the  award,  though 
there  had  been  no  acquiescence  by  the  parties,  or  agreement 
to  have  it  executed.  This  doctrine  was  affirmed  in  the  same 
case,  6  Pick.,  148,  after  eviddnce  taken. 

The  case  cited  at  the  argument  from  S  Mass.,  210,  does  not 
apply.  That  was  a  case  of  partition  by  parol,  without  deed 
or  award,  which  is  clearly  bad  since  the  Statute  of  Frauds. 
More  light  is  thrown  upon  the  subject  by  the  case  of  Keay  v. 
Goodurin,  16  Mass.,  1.  This  was  an  action  of  trespass  for 
entering  a  piling  place  for  lumber  and  carrying  away  plaintiflTs 
boards.  Plea,  that  the  locus  was  the  soil  and  freehold  of 
defendant  and  others  as  tefiants  in  common,  and  had  been  in 
defendant's  separate  occupatioa  by  consent  of  his  co-tenants» 
until  plaintiff  entered  without  defendant's  consent.  Replica- 
tion, that  Wise  was  one  of  the  tenants  in  common,  and  that 
the  locus  had  been  assigned  to  him  as  his  separate  piling  place 
for  his  lumber  by  his  co-tenants,  and  traverses  that  the  same 
was  ever  allotted  to  or  occupied  by  defendant  as  a  separate 
piling  place,  and  further  avers  that  plaintiff  entered  by  per- 
mission of  Wise,  and  occupied  the  locus  as  tenant  at  will  to 
him  until  defendant  entered.  Rejoinder,  surrejoinder,  and 
demurrer.  Per  Cur.,  "The  assignment  to  Wise  not  having 
been  traversed.  Wise  had  a  good  right  to  occupy  the  locus, 
and  independently  of  the  agreement  for  the  separate  occupa- 
tion, the  defendant  had  no  right  to  disturb  him  in.  his 
possession.  If  there  be  two  tenants  in  common  of  a  dwelling 
house.,  and  they  severally  fuiiiish  and  occupy  different  apart- 
ments, one  co-tenant  has  no  right  to  disturb  the  other's 
occupation  by  removing  the  furniture,  and  trespass  would 
clearly  lie  for  such  removal.  And  if  one  co-tenant  should 
lease  his  share  in  the  common  property,  the  lessee  on  entering 
would  have  the  same  rights  in  relation  to  the  other  co-tenant 
as  the  lessor  had  before  the  demise.  The  plaintiff,  therefore, 
as  tenant  at  will  to  Wise  had  good  right  to  enter,  and  the 
other  co-tenants  had  no  right  to  remove  .his  boards,  or  expel 
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him  from  the  possession.  This  removal  was  a  trespass  for 
which  this  action  well  lies,  though  it  would  not  lie  for  any 
injury  done  to  the  common  property.  These  cases  bring  us 
to  the  only  real  diflSculty.  as  I  thought  at  the  trial  and  still 
think,  of  the  submission  in  this  case  having  been  by  parol. 
A  partition  by  parol,  as  we  have  seen,  is  bad,  though  at  com- 
mon law  a  partition  among  parceners  by  parol  was  legal  and 
efficacious ;  LitL^  sec.  250.  Does  the  same  principle  apply  to 
a  parol  submission  ?  The  owners  of  a  ship  worth  £1000  will 
be  held  by  an  award  founded  on  a  submission  by  parol.  Shall 
they  be  bound  by  a  like  submission  as  to  a  lot  of  land  worth 
£100  ?  In  a  case  of  personalty  the  submission  may  be  established 
by  direct  evidence,  or  gathered  from  the  conduct  of  the  parties. 
Why  not  in  a  case  of  realty,  which  it  is  the  tendency  of  our 
law  and  of  all  colonial  and  Indian  law  as  now  administered, 
to  assimilate  as  much  as  possible  to  personalty.  In  Matson  v. 
Trower,  R.  &  M.,  17,  Lord  Tenterden  held  that  the  parties 
having  submitted  to  be  examined  as  to  the  matter  in  dispute 
by  an  umpire  appointed  by  the  arbitrators  without  any 
apparent  authority  was  a  recognition  of  his  authority,  and 
that  his  opinion  in  writing  was  equivalent  to  an  award,  and 
bound  them.  This,  say  the  text  books,  was  to  be  taken  as 
strong  evidence  of  the  submission.  In  Stuart  v.  Nicholson, 
3  Bing.,  N.  C,  113,  the  defendants  had  signed  a  memorandum 
purauant  to  the  direction  in  an  award,  but  except  in  the 
signing  that  memorandum,  there  was  no  proof  that  one  of  the 
defendants  had  been  a  party  to  the  submission,  nor  was  the 
signature  of  the  memorandum  connected  by  any  direct  proof 
with  the  preliminary  circumstances.  Yet  the  Court  held  that 
the  signature  of  the  memorandum  was  a  sufficient  recognition 
of  the  authority  of  the  ai'bitrators  to  supply  the  place  of  more 
regular  and  formal  submission. 

If  we  apply  the  principle  of  these  two  cases  to  the  present, 
it  is  infinitely  stronger  than  either.  The  Mackenziea  appear 
before  the  arbitrator  and  produce  their  witnesses ;  the  posses- 
sion is  changed  in  pursuance  of  the  award;  Wm.  Mackerme 
erects  his  dwelling  house  and  bams;  he  sells  his  portion, 
which  he  has  cultivated  and  held  for  fifteen  years  as  his  own, 
up  to  the  time  of  actual  occupation  to  the  now  defendant ; 
and  then  he  combines  with  the  brother,  with  the  defendant's 
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money  in  his  pocket,  to  deny  the  separate  holding,  and  stul- 
tify his  own  deed.  It  would  surely  be  a  reproach  to  the  law 
if  such  a  transaction  could  prevail.  We  are  well  warranted,  I 
think,  in  holding  that  the  Madcenzies  shall  be  bound  by  a  sub- 
mission so  recognized  and  acted  on.  There  seems  to  be  no 
English  authority,  but  I  have  found  some  American  ones  in 
the  notes  to  1  Stephen's  Nisi  Prius,  55.  The  award  of  an  arbi- 
trator in  pursuance  of  a  parol  submission  setting  and  fixing  a 
boundary  line  is  conclusive ;  Boi^en  v.  Cooper,  7  Watts,  311. 
The  Statute  of  Frauds  is  inapplicable  to  an  award  made  under 
a  parol  submission  which  had  nothing  in  view  beyond  the 
settling  of  a  dispute  as  to  the  boundary  of  land  and  not  the 
title  of  it.  No  right  or  title  passes  by  viHue  of  the  award  : 
it  merely  fixes  the  boundary  and  the  title  which  existed  pre- 
viously, becomes  precisely  located  and  limited  by  it.*'  Ibid, 
Jackson  v.  Oage,  5  Cowen,  383,  "  An  award  may  direct  a  par- 
tition of  real  estate,  and  in  what  manner  it  shall  be  executed,** 
for  which  numerous  cases  are  cited.  The  first  of  these  cases, 
it  will  be  perceived,  from  a  Pennsylvania  reporter  is  directly 
in  point  The  others  are  in  affirmance  of  the  general  doctrine. 
Stephen  cites  also  at  page  132  an  Irish  report,  maintaining 
the  validity  of  an  award  relating  to  an  interest  in  land.  So 
in  the  old  cases  a  submission  of  all  demands  was  holden  to 
to  include  all  disputes  whether  personal  or  relating  to  the  title 
to  land;  Keilway,  99;  3  Bulstr.,  311.  As  to  estoppel  by  an 
award,  see  7  L.  T.  R,,  753. 

We  must  not  forget,  too,  the  effect  of  our  own  decisions  in 
Woodbury  y.  Oates,  2  Thomson,  255,  and  Davison  v.  Kinsman^ 
in  the  latter  of  which  a  deed  of  partition  had  been  executed  by 
the  parties,  but  a  boundary  line  settled  by  verbal  agreement  was 
upheld  by  this  Court ;  James'  Reps,,  1.  So  also  in  the  Courts  of 
New  York,  a  parol  partition  of  land,  carried  into  effect  by  posses- 
sion taken  b}'  each  party  of  his  share  according  to  the  partition, 
will  be  valid  and  binding  on  the  parties ;  Jackson  v.  Harder, 
4  Johns'  Reps.,  203.    And  see  Jackson  v.  Ayers,  14  Ibid,  224. 

The  only  point  that  remains  to  be  noticed  is  the  objection 
that  there  was  no  sufficient  proof  of  the  loss  of  the  award,  to 
which  the  evidence  of  WilliaTn  Mackenzie  to  whom  it  was 
delivered,  that  he  knew  nothing  of  it  is  an  answer.  The  want 
of  a  search  and  of  a  notice  to  produce  the  award  were  not  taken 
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as  objections,  as  appears  by  the  minutes.  It  was  objected, 
however,  that  the  surviving  arbitrators  should  be  called ;  but 
one  of  them  to  whom  Mr,  Brodie  applied,  refused  him  all 
information,  and  the  other  is  a  brother  of  the  Mdckenzies, 
Their  evidence,  if  it  could  have  been  had,  would  have  been 
the  best,  but  it  was  not  the  only  evidence  that  was  admissible. 
On  the  whole,  I  am  of  opinion  that  the  ends  of  justice  require 
a  further  investigation  of  this  case,  and  that  there  ought, 
therefore,  to  be  a  new  trial. 

WiLKiNS,  J.,  delivered  the  following  dissentient  opinion : — 

In  this  cause,  which  was  tried  before  His  Lordship  the 
Chief  Justice  at  Baddeck,  and  which  is  in  partition,  the  sole 
issue  was,  as  to  whether  the  land  in  question  of  which  the 
plaintiff  claimed  partition  was  held  by  him  in  severalty,  the 
the  original  defendant  William  McKenzie,  for  whom  the  pre- 
sent defendant  Brodie  has  been  substituted,  asserting  in  his 
sole  plea,  that  the  plaintiff  held  the  same  in  severalty,  and  not 
as  a  tenant  in  common  with  the  defendant.  The  defendant 
at  the  trial  endeavoured  to  establish  this  plea  on  two  grounds, 
viz.,  firstf  by  a  parol  convention ;  secondly,  by  force  of  an 
estoppel  created  by  a  lost  award.  A  verdict  was  given  for 
the  plaintiff,  the  jury  stating  that  they  did  not  consider  the 
award  to  be  sufficiently  proved.  The  learned  Chief  Justice 
instructed  the  jury,  first,  that  as  regards  the  asserted  conven- 
tional line,  he  thought  it  was  not  so  established  as  that  a  right 
in  severalty  could  be  the  legal  result  of  it ;  secondly ,  as  regards 
the  award,  after  remarking  particularly  on  the  peculiar  cir- 
cumstances under  which  there  had  been  no  production  of  the 
award  itself,  and  parol  evidence  of  its  contents  had  been  relied 
on,  His  Lordship  told  the  jury  that,  if  they  were  satisfied  with 
that  secondary  evidence,  a  separate  holding  had  been  estab- 
lished, and  the  defendant  was  entitled  to  a  verdict.  The 
legal  effect  of  a  mere  parol  submission — a  point  raised  at  the 
trial — the  learned  Chief  Justice  received  for  consideration  by 
the  Court.  It  appears  by  the  report  that  the  plaintiff's  counsel 
at  the  trial  objected  that  there  was  no  sufficient  proof  of  the 
loss  of  the  award,  and  that  the  secondary  evidence  of  it  was 
received  subject  to  that  objection.  A  rule  nisi  to  set  aside 
the  verdict  was  granted,  on  the  grounds  that  the  verdict  was 
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against  law  and  evidence,  and  the  charge  of  Uie  Judge. 
Entirely  concurring  as  we  do  with  the  learned  Chief  Justice 
in  the  view  he  expressed  of  the  utter  insuflSciency  of  the 
evidence  touching  a  conventional  line  in  point  of  law  to 
establish  a  title  in  severalty', — an  insufficiency  too  clear  for 
argument,  on  the  plainest  principles  which  are  involved  in 
the  authorities  that  will  be  referred  to  in  the  second  point  of 
our  inquiry, — we  dismiss  that  first  ground  of  defence  altogether 
from  consideration. 

Before  reviewing  the  facts  on  which  the  second  ground 
taken  by  the  defendant  rests,  it  is  important  to  bear  in 
mind  that  no  intimation  was  given  to  the  learned  Chief 
Justice  of  a  desire  on  the  part  of  the  defendant's  coun- 
sel that  he  should  put  it  to  the  jury  to  inquire  whether, 
assuming  them  to  be  satisfied  of  the  alleged  award  having 
been  made,  of  its  being  pursuant  to  a  submission,  and  of 
its  having  defined  and  established,  as  far  as  it  legally 
could,  a  separate  holding  in  the  plaintiff, — they  thought  it 
had  been  accompanied,  or  followed  by  the  execution  of  deeds 
necessary  in  point  of  law  to  make  a  partition  of  the  land,  so 
that  each  of  the  parties  should  have  a  title  in  severalty  to  a 
certain  portion  of  that  which  they  originally  owned  as  tenants 
in  common.  We  shall  see  that  if  that  question  had  been 
proposed,  submitted,  and  answered  affirmatively,  and  sufficient 
evidence  had  appeared  to  warrant  an  affirmative  finding,  such 
a  finding  would  have  been  sustained.  If,  in  view  of  the 
authorities  on  the  efiect  of  the  award  relied  on  as  an  estoppel, 
it  had  been  necessary  for  us  to  consider  whether  there  was 
sufficient  proof  of  the  main  existence  of  the  award  at  the  time 
of  the  trial,  to  let  in  evidence  of  its  alleged  contents, — a  point 
raised  by  Mr.  Camphell, — it  would  have  required  serious 
consideration,  for  the  burden  of  proof  lay  on  the  defendant, 
and  he  does  not  appear  to  have  required  the  plaintiff  (to  whom 
presumably  a  written  award  was  delivered),  to  produce  it  at 
the  trial.  The  presumption  of  such  a  delivery  to  plaintiff*  is 
strengthened  by  the  proved  fact,  that  the  award  was  actually 
delivered  to  the  original  defendant,  William  McKenzie.  He, 
although  placed  in  the  box  as  a  witness,  does  not  appear  to 
have  been  asked,  what  had  become  of  the  written  award  that 
he  had  leceived,  nor  does  he  appear  to  have  been  served  with 
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a  auhpcBtia  duces  tecum,  on  behalf  of  the  now  defendant 
Brodie,  requiring  him  to  produce  that  award  in  Court,  nor 
does  William  McKenzie  appear  to  have  been  even  asked  to 
make  search  for  it,  among  his  papers.  Mr.  Brodie  com- 
plains of  a  combination  of  both  the  original  parties  to  his 
prejudice,  but  he  does  not  appear  to  have  done  all  that  he 
might  have  done  to  lay  a  foundation  for  the  parol  evidence  of 
the  contents  of  the  award  on  which  he  relied  at  the  trial. 
Under  all  these  circumstances,  considering  the  danger  of  per- 
mitting, in  such  cases  as  this,  men's  interests  in  real  estate  to 
be  affected  bv  loose  evidence  of  the  isontents  of  a  written 
paper,  the  impossibility  to  produce  which  is  not  clearly  shown, 
it  does  not  seem  surprising  that  the  jury  were  not  satisfied 
with  the  evidence  of  an  award.  But  had  it  been  sufficient, 
and  had  it  established  the  fact  that  arbitrators  pursuant  to  a 
submission,  the  object  of  which  was  allotments  in  severalty  to 
these  tenants  in  common  had  actually  allotted,  we  shall  see  that 
such  an  award  would  not,  per  ae,  without  its  requiring  mutual 
execution  of  deeds  by  the  parties,  or  in  the  absence  of  proved 
facts,  warranting  an  inference  expressly  drawn  by  a  jury  of 
such  execution  in  fact,  have  legally  effected  partition  between 
the  tenants  in  common.  The  authorities  about  to  be  noticed, 
and  the  principles  which  they  involve,  put  this  in  a  plain 
light,  and  show  how  distinct  this  case  is  from  that  where  an 
award  has  been  held  to  operate  by  way  of  estoppel,  to  prevent 
a  party  in  an  action  of  ejectment  from  setting  up  a  claim  of 
possession,  location,  boundary,  or  even  title,  contrary  to  an 
award  which,  under  his  own  submission,  bound  him  to 
acknowledge  as  of  fact  existing  at  the  very  time  of  the  sub- 
mission entered  into,possession,location,  boundary,  or  title  to  be, 
as  his  adversary  in  the  suit  asserted  it  to  be.  In  TUlinghasta 
Adams,  p.  92,  n.  1,  the  general  rule  respecting  the  operation  of 
awards  in  respect  of  land  is  thus  stated :  **  An  award,  whether 
it  relates  to  the  title,  the  possession,  the  location  or  boundaries 
of  the  land,  ha>s  not  the  operation  of  a  conveyance.  But  the 
parties  are  concluded  by  their  agreement  from  disputing  the 
location,  or  boundaries,  or  title,  as  settled  by  the  arbitrators. 
Its  operation  is  in  the  nature  of  an  estoppel ;  Doe  v.  Bener, 
3  E.  N.,  15 ;  Hunter  v.  Rice,  15  E.  N.,  100.  The  award  in 
such  cases,  the  editor  says,  is  not  offered  as  evidence  of  title, 
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but  to  prevent  either  party  from  setting  up  a  title,  &c.,  which 
had  been  negotiated  by  the  award  (Kyd  on  Awards,  Phil.  Ed., 
1808,  62,  note  d,);  Sellick  v.  Addams,  15  Johns.,  197,  referred 
to  in  that  note  as  to  the  same  effect.  The  language  of  the 
Court  in  Doe  v.  Rosser  is,  "  on  award  cannot  have  the  effect  of 
conveying  the  land"  In  Hunter  v.  Ilice,  where  a  stack  of 
hay  was  awarded  to  be  delivered  to  the  plaintiff,  it  was  held 
"  that  no  property  ivaa  transfei^ed  by  the  award." 

In  the  cases  referred  to  in  the  preceding  extracts  we  find 
that  whether  the  award  refers  to  realty  or  to  personalty,  it 
does  not  operate  cw  a  conveyance  or  a  transfer.  Obviously 
in  effect  it  operates  in  many  cases  to  preclude  a  party  to  the 
submission  from  denying  that  an  effectual  conveyance  or 
transfer  has  been  made  by  him.  When,  however,  we  come  to 
consider  the  very  nature  of  partition,  and  in  the  light  especially 
of  the  Statute  of  Frauds,  we  perceive  that  at  the  time  of  the 
submission  the  very  submission  itself  shows  the  parties  then 
to  stand  to  each  oifier  as  tenants  in  common  an  award  directing 
a  holding  in  severalty  must  be  prospective  in  its  operation, 
and  therefore  as  the  only  legal  mode  of  operating  a  holding  in 
severalty  since  the  Statute  of  Frauds,  is  by  deed,  if  the 
execution  of  deeds  does  not  accompany  or  follow  the  award,  the 
award  is  a  nullity.  As  already  intimated,  however,  such  a  state 
of  facts  may  be  proved  as  will  warrant  a  jury  to  infer  that  con- 
veyances have  been  executed,and  then  the  parties  would  be  held 
to  have  several  interests,  not  by  the  void  award,  but  by  the 
effective  conveyances.  An  award  in  such  cases  as  Doe  v.  Rosser 
operates  by  estoppel,  but  has  not  the  effect  of  a  conveyance. 
In  a  case  of  an  award  made  for  the  purpose  of  allotting  in 
severalty  land  held  at  the  time  of  the  submission  in  common, 
and  which  can  only  be  divided  by  a  conveyance,  it  is  precisely 
because  the  award,  (if  it  does  not  order  conveyances),  cannot 
operate  as  a  conveyance,  that  it  is  a  mere  nullity.  Therefore 
there  is  no  principle  comtnon  to  the  two  classes  of  cases.  In 
Johnson  v.  Wilson,  Willes,  248,  several  tenants  in  common, 
wishing  to  make  partition  of  their  land,  covenanted  by  deed 
to  pay  their  respective  shares  of  the  survey  and  allottmonts, 
and  to  abide  by  the  award  of  certain  arbitrators  as  to  the 
aUotiment ;  the  arbitrators  allotted  the  whole  in  severalty,  but 
did  not  direct  any  deeds  of  conveyance  to  be  executed  to  vest 
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the  allottraents  in  the  respective  owners,  and  it  was  held  that 
for  this  defect  the  award  was  bad,  and  that  no  action  could  be 
maintained  on  the  covenant  for  not  performing  the  award, 
though  the  covenanters  were  respectively  liable  on  the  covenant 
for  non-payment  of  the  expense  of  the  survey,  &c.  Per  airiank 
•*  The  objection  to  the  award  is  that  it  has  not  directed  by  what 
deeds  the  partition  shall  be  completed,  and  therefore  it  is  an 
imperfect  award, — ^by  which  it  has  been  answered  that  it  is 
in  itself  a  complete  partition,  and  that  it  sufficiently  vests  the 
estate  and  interest  in  the  respective  parties  without  any  further 
conveyance  for  which  purpose  were  cited  Lit  Sec  244 ;  Co, 
Lit,  1G6,  9.  But  Littletxm  speaks  only  of  partners ;  the  other 
indeed  relates  to  tenants  in  common,  but  is  explained  in  folio 
169,  where  the  words  are  these  :  *'  A  partition  by  joint  tenants 
is  not  good  without  deed,  but  tenants  in  common  may  make 
a  partition  by  parol,  and  if  they  execute  the  same  by  livery, 
this  is  good  and  sufficient  in  law,  and  therefore  where  the 
books  say  that  joint  tenants  may  make  partition  without  deed  it 
must  be  intended  to  tenants  in  common  and  executed  by  livery. 
This  was  before  the  Statute  29  Car.  II,,  when  a  foeffment 
might  be  by  parol ;  and  the  livery  which  is  mentioned  supposes 
that  a  feoffment  was  intended  which  would  then  have  been  a 
proper  conveyance,  and  therefore  as  since  the  Statute  of  S9 
Car.  II f,  no  conveyance  can  be  but  by  deed,  a  proper  conveyance 
is  now  become  necesssary ;  and  for  this  reason  the  award  is 
incomplete  and  not  good." 

The  above  case  shows  conclusively  that  a  mere  award  per 
se  cannot  operate  partition  between  tenants  in  common,  but 
that  conveyances  are  indispensable  to  that  end.  To  the  same 
effect  is  the  following  case  decided  by  a  most  eminent  American 
Judge : — In  Porter  v.  Perkins  and  Tucker,  5  Mass.,  233,  it 
was  decided  that  since  the  Statute  of  Frauds,  partition  by 
parol  is  void,  and  the  law  will  not  presume  a  deed  of  partition 
to  have  been  made  in  common  merely  from  their  several 
possessions. 

Chief  Justice  Parsons  says : — "  Since  the  Statute  of  Frauds 
partition  by  parol  is  void.  Bdt  a  several  possession  may  l>e 
the  consequence  of  a  parol  partition.  We  cannot  therefore 
infer  from  the  severance  of  the  passession  by  the  tenants  in 
common  that  a  partition  by  deed  was  executed'*    The  learned 
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Chief  Justice  then  proceeded  thus  to  show  how  such  an  inference 
may  be  drawn.  He  says:  "  Whether  a 'deed  of  partition  was 
or  was  not  executed  is  a  question  of  fact  and  not  of  law,  and 
it  is  improperly  submitted  to  us  as  a  question  of  law.  The 
fact  ought  to  have  been  stated  by  the  parties,  or  left  to  the 
jury  on  the  evidence."  In  the  case  of  McKenzie  v.  Brodie,  as 
already  remarked,  that  question  was  not  suggested  by  the 
counsel  nor  submitted  by  the  Judge.  If  the  jury  have  considered 
it  at  all  they  must  be  taken  from  their  verdict  to  have  decided 
it  in  the  negative. 

A  careful  review  of  the  facts  of  the  case  before  us  will  shew 
that  the  concluding  words  of  Chief  Justice  Parsons  may  well 
be  applied  to  it  He  concludes  his  judgment  by  saying :  "  From 
the  evidence  disclosed  there  does  not  appear  sufficient  for  us 
to  discharge  the  case  and  send  the  cause  to  the  jury  for  them 
to  infer  that  a  partition  by  deed  had  been  executed.  Whitney 
v.  HolmeSf  15  Mass.,  145,  accords  with  the  two  preceding  cases. 
In  McKenzie  v.  Byodie,  taking  the  facts  as  strongly  as  con- 
sistently with  the  evidence  the  jury  might  have  perhaps 
strained  them  in  favor  of  the  defendant,  and  assuming  the 
award  proved,  (which,  of  course,  we  are  precluded  from 
assuming,)  they  do  not  amount  to  more  than  this,  viz.,  that  for 
fifteen  or  seventeen  years,  commencing  immediately  or  soon 
after  the  award  made,  a  fence  separated  the  holding  of  the 
parties, — a  fence  repaired  sometimes  by  the  parties, — respected 
and  recognized  by  both  as  a  division  fence  between  them, 
whilst  the  defendant  removed  buildings  from  the  plaintiff's 
side  to  his  own  side  of  the  fence.  This  view  of  the  facts, 
however,  is,  and  especially  under  the  finding,  necessarily  subject 
to  these  most  serious  drawbacks,  viz.,  that  the  plaintiff  swore 
he  never  agreed  to  a  division  line  nor  consented  to  removal  of 
the  buildings ;  that  neither  arbitrator  nor  surveyor  divided 
the  land ;  that  the  case  furnishes  no  proof  of  the  fence  according 
in  disposition  with  a  position  of  it  directed  or  indicated  by  the 
award.  Edward  McLeod,  one  of  the  defendant's  witnesses, 
proves  that  twelve  years  before  the  trial,  which  must  necessarily 
have  been  some  three  years  at  least  after  the  award,  there  was 
no  fence  between  the  parties.  The  same  witness  proved  that 
defendant  wished  him  then  to  run  a  division  line,  also  that 
plaintiff  expressed  his  dissatisfaction  with  a  fence  then  put  up 
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by  William  McKenzie'a  orders.  WiUiam  McKenzie  said  the 
fence  in  question  was  a  disputed  one.  Boderick  McKenzie, 
another  witness  of  defendant,  said  plaintiff  was  always  dis- 
pleased with  the  fence  ever  since  it  was  put  up.  This  case, 
then,  supposing  the  secondary  evidence  of  the  award  properly 
before  the  Judge  who  tried  the  cause,  (of  which  I  am  by  no 
means  satisfied,)  rests  entirely  on  that  evidence  and  has  no 
support  whatever  from  any  finding  by  the  jury  showing  any 
inference  drawn  by  them, — the  eole  legitimate  tribunal,  cw  we 
have  seen,  of  partition  having  been  made  in  the  only  legal  way. 
The  only  operation  in  this  case  to  set  aside  the  verdict  for  the 
plaintiff  is  the  operation  of  the  award  per  86,  which,  as  it  did 
not  order  conveyances,  is,  on  the  authority  of  an  English  case, 
absolutely  inoperative.  To  shew  how  palpably  distinguishable 
this  case  is  from  the  class  of  cases  which  began  wiUi  Doe  v. 
Rosser,  we  have  only  to  consider  that  when  A.  and  B.  refer  a 
question  of  title  to  arbitrators  by  a  regular  submission,  A«  says 
and  6.  says,  each  for  himscli :  "  I  hereby  admit  that  my  title 
is  at  this  moment  as  the  arbitrator  shall  decide  it  to  be."  On 
the  other  hand,  where  A.  and  B.,  tenants  in  common,  appoint 
arbitrators  to  make  an  allottment  between  them  in  severalty, 
A.  says  and  B.  says,  each  for  himself :  "  I  admit  that  I  am  now 
a  tenant  in  common,  and  I  consent  that  the  arbitrators  shall 
make  me  what  I  am  not  now,  viz.,  a  tenant  in  severalty." 

I  demand  in  the  event  of  the  arbitrators  not  creating  that 
tenancy  in  severalty  in  a  legal  manner,  how  and  in  what 
respect  there  is  in  the  submission  or  award  any  estoppel, 
express  or  implied  in  A. or  B.from  asserting  after  the  inoperative 
award  that  he  is  what  he  was  before  the  submission,  that  is  "a 
tenant  in  common  ?"  For  the  reasons  stated,  I  am  of  opinion 
that  the  verdict  for  the  plaintiff  is  in  accordance  with  the  facts 
and  with  the  law,  and  ought  not  to  be  disturbed. 
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Thb  fatb«r  (of  defendaota  died  Intestate,  and  administration  was  taken  out  by  Donald 
McLfCod.  Previous  to  intestate's  death,  a  judgment  had  been  recorded  against  him,  which  was 
reTived  against  his  administrator,  and  the  real  estate  sold  thereunder.  At  the  sale  the  adminis* 
trator  purchased  the  land,  and  subseqnently  executed  a  deed  of  it  to  the  plaintiff.  Previous  to 
executing  this  deed,  the  administrator  obtained  a  letter  of  license  to  sell  the  real  estate,  under 
whidi  the  same  lands  were  sold  and  bought  in  by  plaintiff,  to  whom  the  administrator  gave  a 
dead.  The  consMTatien  expressed  in  the  deeds  was  not  actually  paid  by  plaintiff.  Both  the 
deeds  to  him  bore  date  the  same  day,  and  were  recorded  the  same  day.  Plaintiff  brought 
ejectment  against  the  occupiers  of  the  property,  and  they  defended  on  the  ground  that  plain 
tiff  had  no  tit&e,  as  ho  daimed  through  the  administrator,  who  was  debarred  by  the  relation  he 
bore  to  the  real  estate,  firom  giving  any  title  to  it. 

Heid,  that,  although  both  deeds  oould  be  set  aside  in  Equity,  on  application  of  the  heirs 
or  cradteors,  yet,  until  that  right  was  exercised,  the  heirs  oould  not  resist  a  recovery  in  eject- 
its,  mml  that  the  verdict  for  plaintiff  .must  be  sustained. 


Young,  C.  J.,  now,  (May  18,  18C8,)  delivered  the  judg- 
ment of  the  Court : — 

The  defendants  in  this  case  are  the  widow  and  children  of 
John  Gillies,  to  whom  administration  was  taken  out  by 
Donald  McLeod,  the  brother  of  the  plaintiff,  in  the  year  1863. 
There  was  a  judgment  recorded  against  the  intestate  in  his 
life-time  by  Donald  Gillies,  which  was  revived  against  the 
administrator,  and  an  execution  issued  in  March,  1864,  and 
levied  on  the  intestate's  real  estate,  being  200  acres  of  land, 
now  in  the  possession  of  the  defendant  and  appraised  at  $640. 
A  sale  was  held  by  the  Sheriff  of  Inverness  in  due  course,  and 
the  administrator  became  the  purchaser  of  the  land  for  S140> 
and  took  a  deed  in  his  own  name,  executed  22nd  Jwly,  1864, 
and  recorded  9th  January,  1866.  Under  this  title  Donald 
McLeod  executed  a  deed  to  the  plaintiff  for  the  consideration 
of  $200  expressed  therein  but  not  actually  paid,  the  deed 
bearing  date  22nd  May,  and  having  been  recorded  25tb  May, 
1866. 

In  December,  1865,  the  administrator  obtained  a  letter  of 
licence  from  the  Probate  Court,  to  sell  the  real  estate  which 
was  entered  in  the  Kegistrar  s  book,  but  it  does  not  appear  to 
have  been  registered  in  the  office  of  the  Registrar  of  Deeds. 
Under  this  license  he  advertised  the  same  200  acres  of  land, 
which  were  bought  at  the  auction  by  the  plaintiff,  and  con- 
veyed to  him  by  the  administrator  for  the  consideration 
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money  of  $500  expressed  in  the  deed,  but  not  actually  paid. 
This  deed  also  bears  date  22nd  May,  and  was  recorded  25th 
May,  1866. 

On  the  30th  May,  1866,  the  plaintiff  brought  ejectment, 
to  which  the  defendant  put  in  the  usual  plea  of  not  entitled, 
and  the  cause  was  tried  before  me  at  Port  Hood  in  JuTie  last. 

On  the  trial  the  defendant's  counsel  wished  to  attack  the 
judgment  of  Ronald  OUlies,  and  the  warrant  of  attorney  on 
which  it  was  founded,  but  that  I  thought  he  could  not  do 
except  by  an  independent  motion,  which  the  plaintiff  or  other 
parties  interested  would  have  an  opportunity  of  answering. 
The  propriety  of  this  ruling  has  not  been  questioned,  so  that 
the  objections  to  the  plaintiff's  recovering  on  this  branch  of 
his  title  resolve  themselves  into  the  connection  between  him 
and  his  brother,  and  the  fact  of  the  latter,  after  he  had  become 
administrator,  and  was  the  defendant  in  the  suit  of  revivor, 
purchasing  at  the  sheriff^s  sale,  and  taking  a  deed  in  his  own 
name. 

The  objections  to  the  other  branch  of  the  plaintiff's  title 
were  of  a  different  character,  and  involve  some  points  of  con- 
siderable importance.  The  fact  of  the  licence  not  having  been 
registered  by  the  Registrar  of  Deeds  was  insisted  on  as  fatal, 
but  where  the  licence  has  been  duly  granted  under  the  26th 
section  of  the  Probate  Act,  it  is  safer,  I  think,  to  hold  the 
registries  under  the  28th  section  as  directory  only, — very  pro- 
per to  be  done,  but  not  indispensable  to  the  title. 

The  auction  in  this  case  was  characteristic  of  a  new 
country,  where  things  are  roughly  and  loosely  done,  and  often 
appear  suspicious,  where  in  fact  there  may  be  nothing  wrong. 
It  was  held  in  the  court  house  at  Port  Hood  before  the  clerk 
of  the  attorney,  who  was  acting  for  the  administrator  and  for 
the  plaintiff.  The  plaintiff  was  present  and  one  other  man, 
who  was  asked  by  the  clerk  to  attend  and  give  a  bid,  to  make 
a  legal  sale  as  he  said,  but  with  no  intention  of  buying.  The 
plaintiff  gave  the  first  bid,  this  man  the  second,  and  the 
plaintiff  a  third  of  $500,  at  which' the  land  was  knocked  down 
to  him.  Had  he  bid  $100,  we  may  infer  that  he  might 
equally  have  become  the  purchaser ;  but  the  price  given,  for 


MAT.    1868.  259 

which  the  administrator  became  respoiiHible  to  the  estate 
being,  with  the  SI 40  in  the  sheriflTs  deed,  equivalent  to  the 
appraised  value  of  the  land,  was  probably  intended  to  repre- 
sent the  real  or  supposed  value. 

Judicial  sales  of  land  in  this  Province  by  sherifis, 
under  foreclosures  and  judgments,  in  the  majority  of  cases, 
do  not  represent  the  real  value. — they  are  often  merely 
nominal  sales  to  make  title — ^and  very  nice  questions  will 
often  arise  in  the  attempt  to  protect  the  interest  of  defend- 
ants or  of  their  representatives.  The  32nd  section  of 
the  Probate  Act^  chapter  127.  requires  a  sale  "by  public 
auction."  What  does  this  mean  ?  The  word  is  derived  from 
** audio"  which  according  to  the  dictionaries  is  an  outcry  or 
sale  of  goods,  a  sale  of  private  goods.  The  audio  regia  was  a 
sale  of  king's  goods;  the  audio  hastcB,  a,  setting  to  sale  under 
a  spear  by  the  proclamation  of  a  cryer.  An  auction,  according 
to  Webster,  is  a  public  sale  of  property  to  the  highest  bidder. 
and  regularly  by  a  person  licensed  and  authorized  for  the 
purpose.  According  to  Worcester  it  is  simply  a  public  sale  of 
property  to  the  highest  bidder :  a  vendue.  Dr.  Johnson,  in  his 
folio  edition  merely  d&scribes  it  as  *'  a  manner  of  sale  in  which 
one  person  bids  after  another  till  so  much  is  bid  as  the  seller  is 
content  to  take." — a  very  imperfect  definition.  It  is  certainly 
a  strange  thing  that  a  sale  by  the  clerk  of  the  plaintiff's 
attorney,  though  duly  advertized,  and  in  the  court  house  in 
the  presence  of  three  persons  only,  and  with  no  real  com- 
petitor, should  bind  the  widow  and  children  of  the  deceased 
and  all  his  creditors ;  but  the  remedy,  if  remedy  can  be  had. 
must  lie  with  the  Legislature,  Knowing,  as  we  do,  the  habits 
of  the  country,  it  would  be  too  dangerous,  I  think,  to  hold 
such  a  sale  ipso  fado  void,  by  creating  or  requiring  checks 
which  the  Act  does  not  purpose. 

The  more  material  objections  to  the  plaintiff*s  recovery 
remain,  founded  upon  two  questions.  I  put  it  to  the  jury, 
who  found  that  the  deeds  executed  by  Donald  McLeod  to  the 
plaintiff  were  not  executed  in  good  faith,  so  as  really  and 
truly  to  pass  the  interest  in  the  land,  and  that  the  action  was 
brought  by  the  plaintiff  for  the  benefit  and  at  the  instance  of 
Donald.    Without  impugning  the  honesty  or  good  faith  of 
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Donald  McLeod  in  the  transaction,  I  think  that  the  evidence 
sustained  these  findings. 

As  regards  the  sale  under  the  licence,  this  is  really  then  a 
sale  by  the  administrator  to  himself,  which  it  is  impossible  to 
sustain  in  a  court  of  equity.  The  general  principle  was 
affirmed  in  our  judgment  delivered  in  Jvly^  1866,  in  Sr/iUh  v. 
Smith,  which  was  the  case  of  a  purchase  by  a  sheriff  selling 
under  execution,  and  the  same  difficulty  only  to  a  much  larger 
extent  which  occurred  there  meets  us  here,  and  has  perplexed 
also  the  courts  in  the  United  States.  The  rule  is  stated  in 
nearly  the  same  terms  in  all  the  text  books,  and  is  elaborately 
reviewed  in  the  two  American  cases  cited  in  our  former  deci- 
sion, Davoue  v.  Fanning,  2  Johns.  Chanc,  251,  and  Michoud 
Qirod,  4  Howard,  503.  Executors  and  administrators  with 
powers  of  sale  stand  on  the  same  footing  as  trustees ;  and  a 
trustee  for  sale  is  absolutely  and  entirely  disabled  from  pur- 
chasing the  trust  property,  whether  it  be  real  estate  or  a 
chattel  personal,  whether  the  purchase  be  made  in  the  trustee's 
name,  or,  as  in  this  case,  in  the  name  of  a  trustee  for  him,  by 
private  contract  or  public  auction,  from  himself  as  a  single 
trustee,  or  with  the  sanction  of  his  co-trustees,  upon  the 
general  principle  that  he  who  undertakes  to  act  in  any  matter 
for  another  cannot  in  the  same  matter  act  for  himself.  It 
makes  no  difference  that  the  transaction  is  fair,  and  the  sale  a 
judicial  one.  A  mortgagee  purchasing  under  foreclosure  or 
from  the  mortgagor,  and  a  creditor  purchasing  under  his  own 
execution,  are  exceptional  cases.  It  must  be  confessed  that 
this  principle,  however  sound  in  itself,  may  operate  with  great 
severity  upon  administrators,  who  are  often  the  principal 
creditors  of  an  intestate,  and  cannot  sell  the  real  estate  to  a 
stranger  at  its  value.  We  must  take  care,  then,  not  to  push 
it  too  far. 

Is  such  a  sale,  then,  and  the  conveyance  following  it,  to 
be  accounted  absolutely  void,  or  only  voidable  at  the  instance 
of  the  heirs.  If  the  administrator  has  so  purchased  and 
applied  the  purchase  money  in  payment  of  the  debts,  can  the 
heir  resist  his  right  of  recovery  without  offeiing  to  reimburse 
him.  These  are  veiy  material  aad  very  interesting  inquiries. 
In  a  note  to  the  American  edition  of  HiU  on  Trmtees,  238, 
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an  immense  number  of  cases  is  collected,  where  some  of  the 
courts  held  that  a  purchase  by  an  executor  is  not  absolutely 
void  unless  there  be  actual  fraud.  In  Michoud  v.  Oirod,  it 
was  affirmed  that  if  a  trustee  sells  the  real  estate  and  becomes 
himself  interested  in  the  purchase,  the  cestuis  que  trust  are 
entitled,  as  of  course,  to  have  the  purchase  set  aside,  and  the 
property  re-exposed  to  sale  under  the  direction  of  the  court. 
The  cestui  que  trust,  says  Lewiny  336,  is  entitled  to  set  aside 
the  sale  and  take  back  the  property.  But  then  comes  the 
consideration  of  the  terms  upon  which  the  sale  will  be  set 
aside.  The  cestui  que  trust  on  the  one  hand  is  to  repay  the 
price  at  which  the  trustee  bought  with  interest,  and  the 
trustee  or  purchaser  on  the  other  must  account  for  the  profit, 
and  pay  rent  if  in  occupation.  If  the  trustee  is  to  be  dis- 
charged from  the  situation  of  purchaser,  he  is  to  be  discharged 
at  once,  and  the  court  will  order  a  re-conveyance  upon  imme- 
diate payment  of  the  money.  See  the  case  of  a  purchase  by 
the  solicitor  to  a  commission  of  bankruptcy, — Ex  'parte 
Benrutt,  10  Ves.,  400, 1,  also  Ex  parte  Lacey,  6  Ves.,  625,  7. 
The  rights  of  third  parties  are  also  guarded,  for  in  York 
Building  Companies  v.  McKenzie,  8  Brown's  Pari.  Cases,  42, 
it  was  held  that  the  reconveyance  of  the  estate  will  be  without 
prejudice  to  the  titles  and  interests  of  lessees  and  others  who 
have  contracted  with  the  trustee  bona  fide  before  a  suit  was 
brought  to  set  aside  the  sale.  Where  the  sale  is  set  aside  the 
trustee  must  pay  the  costs  occasioned  by  his  misconduct. 
There  are  some  distinctions  as  to  improvements  and  repairs, 
Lewin  on  Trustees,  340-6,)  and  where  there  is  or  is  not  fraud, 
which  we  need  not  at  present  notice.  Neither  need  I  Bay 
anything  of  the  absence  of  an  equitable  plea  in  this  case,  nor 
of  its  effect  were  it  on  the  record. 

On  the  first  branch  of  the  plaintiff's  title  under  the  sherifi^s 
deed  there  is  a  difference  in  the  American  cases,  some  of 
which  hold  that  the  principle  applies  to  a  purchase  of  the 
testator's  estate  by  an  executor  on  a  creditor's  execution.  This 
is  denied  by  others,  but  it  seems  to  me  to  be  wrong  that  such 
a  purchase  should  be  absolutely  upheld.  I  am  of  opinion  that 
both  this  title  and  the  other  under  the  administrator's  deed 
are  liable  to  be  set  aside  at  the  instance  of  the  heirs  or 
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ereditors  on  such  fair  and  reasonable  terms  as  this  Court 
would  impose,  and  that  the  title  is  held  by  the  administrator 
or  any  purchaser  from  him  with  notice  subject  to  this  right. 
But  until  that  right  is  exercised,  and  terms  are  offered  by  or 
on  behalf  of  the  heirs,  I  do  not  see  on  what  principle  they  can 
resist  a  recovery  in  ejectment.  The  rule  is  laid  down  in 
WiUard^s  Equity  Jurisprudence,  186,  that  if  a  trustee  becomes 
interested  in  the  purchase  of  the  trust  estate,  the  sale  in  such 
case  is  not  void  at  law,  and  the  legal  estate  passes  to  the 
purchaser ;  but  he  takes  it  subject  to  its  being  set  aside  in 
equity  on  the  application  of  the  beneficiary,  if  made  within 
reasonable  time.  The  beneficiary  thus  has  his  election  in  all 
cases,  either  to  acquiesce  in  the  sale  and  thus  affirm  it,  or  have 
it  set  aside  and  a  resale  ordered.  The  English  and  American 
cases  affiiming  this  doctrine  are  reviewed  in  the  argument  of 
counsel,  and  affirmed  by  the  court  in  JcuJcean  v.  Walsh,  14 
Johns.  Beps.,  411.  Whether  in  extreme  cases  that  may 
possibly  occur,  we  will  feel  ourselves  bound  by  this  distinction, 
or  be  at  liberty  to  call  in  the  aid  of  equitable  principles,  we 
need  not  at  present  say.  In  the  case  in  hand  no  injustice  has 
been  done,  and  these  principles  need  not  be  invoked  in  this 
action.  And  holding  these  views  we  are  of  opinion  that  the 
verdict  for  the  plaintiff  should  be  sustained,  and  the  rule  for  a 
new  trial  discharged. 
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Tctrb  being  lome  anoerCftintjr  m  to  tbe  line  dividing  the  laadi  of  two  •djotning  otrnen, 
they  mutually  agreed  to  have  a  survey,  and,  for  that  purpoee,  each  appointed  a  surveyar  to 
repreaent  him.  Theae  aurveyora,  attended  by  the  partiee  and  others,  met  on  the  spot,  and, 
having  read  the  deeds,  fixed,  by  mutual  consent  of  the  parUes,  a  oertain  line  as  the  bovndaiy 
between  the  two  properties. 

HM,  on  the  principle  of  Woadbtny  w,  OaUt,  %  Thomson,  SS6,  and  Davifon  ▼.  Kinmman, 
1  James*,  1,  that  an  estoppel  was  thereby  created,  which  prevented  the  parties,  or  those  claim- 
ing under  Uiem,  from  setting  up  any  other  boundaiy. 

WiLKiNS,  J.,  now  (18th  May,  1868,)  delivered  the  judgment 
of  the  Court : — 

It  will  be  seen  from  the  view  that  we  take  of  this  case, 
and  the  grounds  on  which  our  judgment  rests,  that  it  is 
unnecessary  for  us  to  consider  two  points  of  objection  to  the 
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defendant's  case  which  were  taken  by  the  plaintiff's  counsel, 
viz,,Jirstf  that  the  heirship  of  Anthony  Smith,  in  relation  to 
old  WHliaw,  Smith,  was  not  proved  ;  secondly,  that  the  defend- 
ant had  not  established  a  legal  title  to  the  locus  on  which  the 
tresiMLSses  in  question  had  been  committed.  The  first  of  these 
would  have  been  attended  with  no  difficulty.  The  second, 
which  involved  the  question  of  validity  of  the  deeds  and  grant 
which  formed  the  chain  of  defendant's  documentary  title,  and 
the  point  of  possession  in  connection  therewith,  would  have 
demanded  from  the  Court  the  most  careful  consideration, 
especially  as  the  plaintiff's  title,  which  began  in  1813,  two 
years  after  the  Crown  had,  it  may  be,  by  escheat  of  the 
Philadelphia  grant,  and  when  no  actibdl  possession  of  the  land 
in  dispute  had  been  taken  by  old  Mr,  Smith,  become  reinvested 
with  a  right  to  pass  the  grant  to  Beid,  which  formed  the 
foundation  of  the  plaintiff's  title.  It  will  appear,  also,  that  the 
aspect  in  which  this  case  is  presented  to  us  under  the  rule 
precludes  our  inquiring  into  the  question  of  the  correctness 
of  "  the  starting  point  by  the  West  River,"  from  which  Fraaer 
and  McLean,  in  1830,  ran  to  "the  old  stake,"  in  order  to 
ascertain  the  rear  of  the  defendant's  lands.  That  point,  had 
we  found  it  open  for  consideration,  would  have  involved  con- 
siderable difficulty,  to  which  our  inquiry  is  not  now  subjected. 

The  learned  Judge,  at  the  trial,  after  recapitulating  to  the 
jury,  in  detail,  all  the  leading  circumstances  in  contention  and 
in  proof  which  marked  the  case,  concluded  by  inviting  the 
attention  of  the  jury  to  a  transaction  which  took  place,  in  the 
year  1830, between  old  Mr.  Reid  and  the  father  of  the  defendant, 
the  evidence  respecting  which  the  learned  Judge  characterized, 
very  properly,  we  think,  as  "  very  important,"  and  which  he 
accurately  represented  as  "not  having  been  contradicted.'* 
That  evidence,  not  only  not  contradicted,  but  confirmed 
materially  by  William  Reid,  a  witness  for  plaintiff,  places  this 
case  precisely  within  the  principle  of  two  of  the  decisions  of 
this  Court,  viz.,  Woodberry  v.  Oatea,  2  Thoms.,  255,  Davison  v. 
Kinsman,  1  James,  1,  which  must  govern  our  decision. 

It  appears  that  a  year  previous  to  the  transaction  referred 
to,  the  father  of  defendant  had  placed  in  the  hands  of  one 
Harris  the  deeds  and  plan  which  he  regarded  as  evidencing 
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his  title,  and  that  Harris,  starting  two  rods  above  a  certain 
brook  by  the  West  River,  ran  184  rods  out  to  the  rear,  southerly 
and  easterly,  and  there  made  a  mark.  The  result  of  this 
survey  induced  an  impression  in  Antiiony  Smith* a  mind  that 
the  line  contended  for  by  old  Reid,  and  by  which  the  plaintiff 
also  claimed  at  the  trial,  encroached  materially  on  his  rights. 
Anthony  Smith  communicated  this  impression  to  old  Reid, 
who,  when  informed  of  it,  said  to  the  messenger  of  Smitli 
dispatched  to  him,  "  that  he  did  not  want  a  foot  of  Smith'a 
land,  and  that  he  would  give  him  every  inch  included  in  hU 
deed."  Thereupon  it  was  mutually  agreed  between  old  Reid 
and  AndJiony  Smith  that  a  survey  should  be  made  by  the 
instrumentality  of  McLean,  who  had  before  surveyed  the  Reid 
grant, — ^acting  on  this  occasion  also  for  Reid, — and  Fraaer, 
selected  by  Smith,  These  surveyors,  attended  by  the  parties 
and  others,  met  at  the  river,  and,  having  read  the  deeds,  fixed, 
by  mutual  consent  of  Reid  and  Smith,  a  starting  point  two 
rods  above  a  small  brook,  and,  by  mutual  consent  also,  ran  out 
184  rods,  less  four  rods  allowed  for  the  wear  of  the  river,  and, 
by  mutual  consent  also,  arranged,  previous  to  the  actual 
running,  that  at  the  termination  of  the  cawree,  the  rear  lime  of 
Anthony  Smith  ahovZd  be  establiehed.  The  surveyors  accoord- 
ingly  ran  out  the  distance,  and  in  the  pres^ence  of  the  parties, 
set  up  "  the  old  stake," — the  same  stake  placed  in  the  same 
spot  a  year  before  by  Harris, — and  then  ran  some  undefined 
distances,  both  easterly  and  westerly,  from  the  stake,  thus 
clearly  defining  and  establishmg  the  rear  boundary  of  land 
claimed  by  Smith  under  documents  produced, — ^a  boundary 
ihen  fixed,  but  which,  up  to  that  moment,  had  been  an  asserted 
boundary,  in  conflict  with  a  boundary  more  to  the  south,  by 
which  old  Reid  had,  up  to  that  time,  claimed,  and  by  whidi 
Reid*&  son,  the  plaintifi*  in  this  action,  claimed  at  the  tiiaL 

The  plaintiff's  brother,  William  Reid,  who  was  present  at 
the  survey  last  referred  to,  himself  stated,  "  that  Fraser  ran 
the  line  from  the  river  to  the  stake,  as  the  rear  line  of  Smithes 
property,"  and  "  that  the  line  running  west  from  the  stake  was 
accepted  and  taken  as  the  rear  line  of  the  Smith  property,  and 
that  his  father  did  not  dissent  from  that  line." 

The  plaintiff's  counsel,  at  the  argument,  evidently  felt  that 
he  could  not,  in  view  of  our  decided  cases,  resist  the  force  of 
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this  evidence  of  an  estoppel  on  the  part  of  old  Reid  and  his 
son  claiming  under  him,  from  controverting  the  fact  of  the 
**  rear  boundary  "  having  been  thus  recognised.  He  contented 
himself  with  endeavouring  to  establish  a  contention  "  that  the 
estoppel  in  pais  thus  created  was  put  an  end  to,  and  the 
questions  affected  by  it  thrown  open  by  certain  alleged  acts 
subsequently  done  or  suffered  by  the  defendant,  or  persons 
acting  by  his  authority,  inconsistent  with  the  existence  and 
obligation  of  such  estoppel."  That,  indeed,  is  the  only  question 
that  could  possibly  arise.  It  is  very  material,  however,  to 
consider  that,  though  the  plaintiff's  counsel  relied  on  the  testi- 
mony adduced  at  a  trial  between  old  Reid  and  the  father  of 
the  defendant,  which  took  place  about  three  years  after  the 
fixing  of  the  rear  line,  as  shewing  "  that  the  question  of  thai 
boundaiy  was  then  in  contention  between  the  parties, — yet 
he  did  not,  at  the  trial,  insist  "  that  the  effect  of  such  a 
contention,  if  it  then  existed,  or  existed  on  any  future  occasion 
between  the  parties,  would  legally  be  to  destroy  the  estoppel, 
and  open  up  the  question  of  that  boundary."  The  plain- 
tiffs counsel  neither  took  that  ground,  nor  asked  the  learned 
Judge  to  submit  to  the  jury,  as  a  distinct  question,  whether 
at  the  former  trial  or  at  any  subsequent  time  a  question  respect- 
ing the  particular  boundary  did  substantially  and  really  arise, 
and;  if  it  did,  whether  Anthony  Smith,oT  the  defendant  claiming 
under  him,  did  waive  the  estoppel,  and  treat  the  question  of 
the  true  and  real  boundary  as  then  open  for  dispute  between 
the  parties. 

We  do  not  feel  ourselves  called  on  to  give,  nor  do  we 
intimate,  any  opinion  as  to  what  the  consequence  in  point  of 
law  might  have  been  had  such  a  course  been  pursued.  It  is 
sufficient  merely  thus  to  advert  to  the  point  and  state  that  that 
course  was  not  adopted.  All  that  could,  in  any  view,  affect 
the  question  of  estoppel  which  the  plaintiff's  counsel  did  urge 
at  the  trial,  (and  even  that  was  not  asked  to  be  put  to  the  jury 
as  a  distinct  question  of  fact  to  be  decided  by  them,)  was  that 
after  the  rear  line  of  Smith  was  thus  established,  the  defendant 
had  consciously  permitted  acts  to  be  done,  or  had  received 
compensation  for  acts  done,  on  the  land  in  question,  over  the 
rear  line,  which  were  inconsistent  with  the  existence  of  an 
estoppel. 
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Of  course,  if  on  that  question  the  minutes  shewed  a  conflict 
of  testimony,  the  jury,  having  given  a  general  verdict  for  the 
defendant,  must  be  regarded  as  having  decided  that  conflict  in 
favour  of  the  defendant's  statement,  and  that  of  his  witnesses. 
Besides,  it  is  obvious  that  the  plaintiff,  seeking  to  annul  the 
estoppel  by  such  inconsistent  acts,  would  be  required  to 
establish  them  clearly  and  uncontrovertibly.  On  a  most 
careful  examination,  however,  of  the  report,  we  cannot  find  any 
Buch  act  or  recognition  which,  if  proved  at  all,  was  not  sub- 
stantially denied  by  the  defendant  or  his  witnesses.  The  case 
then,  as  already  intimated,  is  governed  by  Woodherry  v.  Oates. 
It  is  marked,  in  respect  of  estoppel,  not  only  by  every  important 
element  supposed  as  legally  necessary  by  that  case,  but  it  is 
morally,  as  well  as  in  view  of  legal  principles,  a  much  stronger 
case.  That  case  shews  that  the  party  prejudiced  in  interest 
by  the  conventional  line  forfeited  by  the  convention  a  large 
portion  of  his  estate  which  his  title  deeds  afterwards  shewed 
that  he  was  clearly  entitled  to  ;  whilst,  in  reference  to  Reid^s 
claim  at  the  time  of  the  survey  by  Fraser,  the  observation 
then  made  by  his  own  surveyor,  McLean,  who  had  run  out  his 
boundaries  under  his  grant,  is  very  suggestive.  McLean^ 
perceiving  the  result  of  the  184  rods  run  out,  said,  '*  he  was 
sotry  he  had  not  understood  at  first  as  well  as  he  did  then  ;  if 
he  had,  things  would  have  been  different."  Old  Reid  not  only 
had  a  complete  knowledge  of  his  own  rights,  founded  on  his 
grant  and  his  even  then  old  survey  and  marks  on  the  ground, 
but  he  consented  to  be  bound  by  the  result  of  an  act  then  to 
be  done  and  accomplished  with  his  assent,  on  inspection  of 
defendant's  deeds  and  a  full  knowledge  of  the  nature,  character, 
and  extent  of  his  title,  with  knowledge  of  its  defects,  if  any 
such  existed.  The  transaction  between  the  parties  was  marked 
not  only  by  amiable  and  neighbourly  feeling  but  by  great 
deliberation,  and  the  uncontrovei'ted  narrative  of  the  circum* 
stances  precludes  every  possibility  of  surprise,  circumvention, 
or  fraud.  We  therefore  think  that  the  rule  for  a  new  trial 
should  be  discharged. 
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On  DftTid  ArefaibtJd,  dyinff  InteiUte  In  18S2,  letten  of  adminiftntlon  irare  duly  gnntod 
to  Hogb  McDonald  and  WlUiam  T.  Archibald,  and  under  proper  lioeme  the  Intestate's  pro> 
perty  wm  eold  fn  1825,  at  pnblic  auction,  and  bought  by  James  McNab,  who,  on  the  same  day 
re-«mveyed  it  to  Huffh  UeDonald,  one  of  the  adDdnlstntors,  who  subsequently  conveyed  ik 
to  another,  and  after  Tarious  transfers  it,  in  1859,  came  into  the  possession  of  defendant. 
In  1B63  the  heirs  at  Uw  of  the  intestate  brought  ejectment  to  recover  the  property,  alleging 
that  the  deed  from  MoNab  to  McDonald  was  absolutely  void,  the  latter  being  one  of  the  admin- 
istnton,and  that  therefore  defendant  claiming  throu|^  McDonald  had  no  legal  title. 

Eetd^  that  although  undoubtedly  voidable  in  equity,  the  conveyance  from  McNab  to 
McDonald  was  valid  in  law,  and  that  a  verdict  should  be  entarsd  for  defendant. 

WiLKiNS,  J.,  now,  (May  19,  1868,)  delivered  the  judgment 
of  the  Court : — 

This  is  an  action  of  ejectment  brought  by  David  McCurdy 
aud  his  wife  and  others,  claiming,  as  heire-at^law  of  one  David 
Archibald^  the  Srd^  to  recover  from  the  defendant,  John 
McDanid,  a  tract  of  land  situated  at  Sherbrooke,  in  the  County 
of  Guysbaro.  The  defendant  pleaded  that  the  plaintiffs  were 
not,  nor  was  either  of  them,  entitled  to  the  possession  of  the 
land  in  question.  The  cause  was  tried  before  Mr.  Justice  Dodd, 
and  it  was  agreed  "  that  it  should  be  submitted  to  the  Court, 
with  liberty  to  draw  any  conclusion  from  the  facts  proved,  as 
a  jury  could  have  done ;  that  the  case  should  be  open  to  all 
legal  objections  at  the  trial,  and  that  the  Court  should  have 
power  to  direct  a  verdict  to  be  entered,  for  the  defendant,  or 
for  the  plaintiff,  or  any  one  or  more  of  them,  or  to  order  a  non- 
suit." It  appears  by  the  evidence  that  the  ancestor  of  the 
plaintifis,  under  whom  they  claim,  David  Archibald^ 
the  Srd,  died  in  the  year  1822,  intestate  and  insolvent.  He 
died  seized  of  the  land  sought  to  he  recovered  after  the  death 
of  the  intestate.  Hugh  McDonald  and  one  William  Thompson 
Archibald,  Yiho  died  in  1841,*  professed  to  be  administrators 
of  his  estate,  and  acted  as  such.  They,  on  the  16th  March, 
1825,  by  deed  of  that  date,  as  such  administrators,  in  consider- 
ation of  £114 10s.,  sold,  at  public  auction,  to  one  James  McNab 
and  his  heirs,  certain  lots  of  land  which  include  the  lot  in 
question,  together  with  considerable  other  realty  of  the 
intestate. 

The  deed  recites  the  death. of  David  Archibald;  that  he 
died  intestate;  that  letters  of  administration  on  his  estate 
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were  in  due  form  of  law  granted  to  the  said  Hugh  McDonald 
and  WiUiam  T.  Archibald;  that  the  personal  estate  of  the 
intestate  was  found  insufficient  to  pay  his  debts  ;  and  that  at 
a  council  hulden  at  Halifax,  on  the  10th  of  December,  1824, 
license  was  duly  granted  to  the  said  administrators  to  sell  at 
public  auction,  to  the  highest  bidder,  so  much  and  such  parts 
of  the  real  estate  of  the  intestate  as  said  administrators,  having 
given  notice  for  upwards  of  thirty  days  in  the  "  Halifax 
Gazette  "  of  such  intended  sale,  did  afterwards,  on  the  said  16th 
of  March,  1825,  sell  the  advertised  premises  to  the  said  James 
McNah,  he  being  the  highest  and  best  bidder  therefor  at  the 
said  sale,  for  £116  10s.  On  the  last  mentioned  day  McNah 
and  his  wife,  in  consideration  of  £37,  sold  to  the  same  Hugh 
McDonald,  (who,  as  one  of  the  administrators,  had  conveyed 
to  him,)  the  land.  Hugh  McDonald  and  wife,  by  deed  dated 
the  12th  of  January,  1847,  in  consideration  £30,  sold  the  same 
to  one  David  A.  McDonald,  who,  by  deed  dated  the  11th  of 
January,  1852,  in  consideration  of  £15,  conveyed  it  to  WHlmm 
McDoruxld.  He,  by  deed  dated  the  Ist  of  April,  1859,  in  con- 
sideration of  £200,  sold  it  to  the  defendant.  All  the  above 
marked  deeds  appear  to  have  been  registered.  On  the  28th 
of  April,  1862,  John  W.  Archibald,  for  himself  and  the  other 
heirs  of  the  intestate,  demanded  of  the  defendant  possession  of 
the  premises,  and  to  recover  it  this  action  was  commenced  on 
the  18th  of  April,  1863. 

The  heirship  of  the  claimants  in  relation  to  the  intestate 
was  not  disputed  at  the  trial  or  at  the  argument,  and  may, 
therefore,  be  regarded  as  established.  Their  counsel,  however, 
insisted.  First,  that,  assuming  administration  to  have  been  duly 
granted,  and  the  land,  after  all  statutable  requisitions  observed, 
duly  sold  to  J(fciVab,nevertheless  the  deed  from  him  and  his  wife 
to  Hugh  McDonald,  one  of  the  Adminietralors,  re-purchasing 
on  the  same  day,  was,  in  respect  of  the  fiduciary  character  with 
which  he  was  then  invested,  absolutely  void,  and  so,  the  chain 
of  deduction  being  broken,  there  was  at  the  time  of  trial  no 
title  in  the  defendant.  Second,  that  there  was  no  proof  of 
administration  ever  having  been  giunted  to  McDonald  and 
Thompson.  Third,  that  the  license  to  sell  was  invalid,  because 
founded  on  no  record  of  administration  granted,  and  no  admin- 
istration bond  filed  at  the  time  when  the  licenses  purported  to 
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be  granted.  Fcv/rth^  that  the  condition  named  in  the  license, 
viz.,  the  required  advertisement  in  the  "  Royal  Gazette,"  was 
proved  to  have  been  not  duly  complied  with.  We  shall  consider 
these  objections,  seriatim^  in  the  light  of  the  evidence  reported. 
It  shews  the  following  facts : — Hugh  McDonald  and  WUliam 
ITiompson  Ardnbald  acted  as  administrators  of  the  estate  of 
the  intestate,  for  this  must  be  inferred  from  the  statement  of 
John  W.  Archibald  that "  those  two  persons  condiujted  the 
husineaa  of  his  father  after  his  deaih  f  that,  although  the 
records  of  the  Court  of  Probate  for  the  County  of  Guysboro 
shew  no  registry  of  letters  of  administration  granted  in  the 
said  estate,  yet  from  the  proved  facts  of  the  original  books  of 
registry  being  much  injured,  and  several  pages  being  out  of  it, 
and  that  of  there  being  no  record  of  any  administration  in  that 
book  subsequent  to  the  year  1817, — a  period  anterior  to  the 
date  when  administration  on  this  estate  must  have  been  granted, 
if  granted  at  all, — ^no  such  evidence  could  now  be  expected 
from  that  source ;  that  the  said  estate  was  insolvent ;  that 
there  is  evidence  of  a  license  for  sale  of  real  estate  in  the 
matter  of  the  said  estate,  bearing  date  the  4th  of  January, 
1825,  a  license  to  the  administrator,  and  therefore  presupposing 
their  appointment  having  been  duly  granted ;  that  a  bond  in 
the  usual  form  of  an  administration  bond,  in  the  said  estate, 
dated  the  20th  of  June,  1822,  purporting  to  be  the  bond  of  the 
said  McDonald  and  Archibald^  as  such  administrators,  and 
executed  by  them  and  two  sureties,  was  filed  in  the  Registry 
of  the  said  Court  of  Pi*obate,  though  from  some  unexplained 
cause,  not  until  the  1st  of  May,  1861,  when,  however,  it  was 
handed  to  the  person  who  was  the  Registrar  of  the  said  Court 
by  the  Judge  of  the  Court ;  that  the  only  objection  urged  at 
trial  or  argument  in  regard  to  non-observance  of  the  statutable 
conditions  of  public  notice  of  sale,  was  that  the  first  and 
second  "  Gazette  "  notices  were  not  subscribed  by  the  admin- 
istrators, although  the  others  were  not  open  to  that  objection. 
This  last  objection  we  consider  of  no  weight,  inasmuch  as  the 
notices  without  the  name  of  the  administrators  subscribed, 
woold  be  understood  by  every  one  reading  them  as  admin- 
istrators' notices  of  an  intended  sale  and  could  in  respect  of  the 
omission  mislead  nobody. 
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In  view  of  these  facta  we  proceed  to  consider  the  ^bove 
mentioned  objections  to  the  defendant's  case.  First,  it  is 
urged  that  the  deed  from  McNah,  (who  purchased  from  the 
administrator,)  to  Hwgh  McDonald,  one  of  the  administrators, 
was  absolutely  void,  and  that  therefore  the  defendant,  claiming 
under  Hugh  McDonald,  had  no  title  to  set  up  against  the 
claimants  as  heirs-at-law.  We  are  all  of  opinion  that  an 
administrator  licensed  to  sell  real  estate  of  his  intestate  comes 
within  the  category  of  trustee?,  who,  from  the  policy  of  the 
law  and  the  well-known  principle  long  acted  on  by  Courts  of 
Equity,  are  not  permitted  to  become  beneficially  interested  in 
an  estate  which  they  sell  for  the  benefit  of  others.  But  it  is 
now  completely  settled  as  an  elementary  principle  of  Equity 
law,  that  a  deed  to  such  trustees  under  which  they  may  be 
interested,  is  not  void  at  law,  but  mei^ely  voidable  in  Equity. 
Willard  says,  1  Vol.  72 :  "  If  the  rule  that  a  trustee  to  sell 
cannot  himself  become  the  purchaser  is  applicable  to  an 
administrator  licensed  to  sell  real  estate  and  purchase  through 
a  third  person,  such  purchase  is  voidable  only  by  creditors  or 
other  persons  interested  while  the  estate  remains  in  the  hands 
of  such  administrator,  and  not  as  against  a  honajide  purchaser 
for  valuable  consideration  without  notice."  The  rule  is 
extremely  well  thus  stated  in  WUlard,  p.  186 :  ''  If  a  trustee 
acting  for  others  sell  an  estate  and  becomes  himself  interested 
in  the  purchase,  the  ce^ui  que  trust  is  entitled  to  come  into 
equity,  as  of  course,  and  set  aside  that  purchase,  and  have 
the  property  re-exposed  to  sale.  The  sale  in  such  cases  is  not 
void  at  law  and  the  property  passes  to  the  purchaser,  but  he 
takes  it  subject  to  its  being  set  aside  in  equity  on  the  application 
of  the  beneficiary,  if  made  within  a  reasonable  time.  The 
beneficiary  thus  has  his  election  in  all  cases  either  to  acquiesce 
in  the  sale,  and  thus  affirm  it,  or  have  it  set  aside  and  a  re-sale 
ordered."  To  the  same  efiect  is  CampbM  v.  Walker,  5  Yes., 
677.  Quite  aware,  then  of  the  large  powers  as  to  the  final 
disposal  of  mixed  questions  of  law  and  equity  which  the 
Legislature  has  entrusted  to  this  Court,  we  consider  nevertheless 
that  it  is  a  purely  equitable  tribunal  alone,  invoked  as  such, 
and  acting  as  such,  according  to  established  practice  of  Courts 
of  Equity,  that  could  finally  adjust  matters  in  contention  on 
equitable  grounds  between  these  parties.    This  opinion  we 
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have  adopted  from  contemplating  the  different  subjects  of 
enquiry  that  must  be  entertained  before  these  conveyances, 
good  in  law,  could  be  declared  void.  That  Ck)urt  so  appealed 
to  iPTould  have  to  consider  the  original  claims  of  the  creditors, 
the  application  for  their  benefit  of  the  purchase  moneys,  the 
question  of  laches  involved  as  respects  at  least  the  heirs  who 
have  been  under  no  legal  disability,  the  question  of  notice  to 
the  consecutive  purchasers,  of  the  trust,  and  that  of  the  real 
value  of  the  land  sold  at  the  time  of  its  sale  by  the  admin- 
istrators and  of  the  immediate  re-purchase  by  them. 

To  the  tribunal  thus  indicated  these  plaintiffs,  or  any  of 
them,  may,  of  course,  in  the  exercise  of  their  discretion  resort, 
and  themselves  performing  the  precedent  conditions  that  the 
equity  rule  in  such  cases  would  impose  on  them  such  a  re-sale 
of  the  premises  in  question  for  the  benefit  first  of  the  creditors 
of  the  estate,  and  secondly  of  the  heirs-at-law  in  respect  of  the 
surplus  above  the  claims  of  creditors,  if  on  a  re^sale  any  such 
surplus  should  be  found  to  exist. 

All  the  remaining  grounds  of  objection  to  the  defendant's 
case,  and  which  in  effect  amount  to  this,  viz.,  that  the  license 
to  sell  the  real  estate  of  the  deceased,  purporting  to  be  granted 
by  the  Governor-and-Council,  was  void,  and  that  supposing 
it  valid,  the  statutable  requirements,  as  conditions  of  sale  under 
it.  are  not  shewn  to  have  been  complied  with,  are,  in  view  of 
the  facts,  in  our  opinion,  without  foundation.  Two  decisions 
of  our  own  Court,  referred  to  at  the  argument,  establish  their 
invalidity.  Considering  that  the  foundation  of  the  defendant's 
title  is  an  administrator's  deed  dated  as  far  back  as  the  vear 
1825,  that  possession  appears  to  have  accompanied  that  and 
the  subsequent  deeds,  and  that  the  primary  conveyance,  the 
invalidity  of  which  at  law  the  plaintiffs  assert,  viz.,  that  from 
McDonald  and  Archibald  to  McNah  would,  if  it  had  been 
executed  since  the  enactment  of  and  framed  in  relation  to 
chapter  127  of  the  Revised  Staiutea,  (3rd  Series)  have  been 
within  the  letter  of  section  37  of  that  Statute,  as  it  is 
actually  within  the  spirit  of  that  section,  and  would 
therefore  have  been,  by  force  of  the  section,  taken  as 
presumptive  evidence  that  all  proceedings  on  which  the 
same  was  founded  were  rightly  had, — a  presumption  which 
no    fact  in  the   case   necessaiily   contradicts, — ^we  are    of 
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opinion  that  the  question  as  regards  the  sufficiency 
of  the  documentary  title  of  the  defendant  is  governed  and 
must  be  decided  in  favour  of  the  title  at  law  by  the  principles 
involved  in  Lessee  of  GUlia  v.  GampbeU,  1  James,  48,  and 
Chisholm  v.  McDonald,  et  al.,  Thomson,  367 ;  cases  in  which 
those  principles  were  fully  considered  and  decided.  We  are 
therefore  of  opinion  that  a  verdict  must  be  entered  for  the 
defendant.  * 
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Thv  terms  "  due  nnrth  "  and  "  due  louth  "  in  the  description  of  s  deed,  if  not  oootrolled 
by  aooompanying  words,  mean  north  and  sooth  by  the  msgneti  and  not  bj  the  merldiaB. 

Where  a  plan  is  attached  to  a  grant  or  deed  and  referred  to  in  the  usual  tenas,  ft  is  to  be 
considered  as  incorporated  with  the  instniment,  and  must  be  construed  along  with  It. 

The  description  oontained  In  a  grant  of  lands  gave  one  of  the  boundaries  as  follows  :— 
"  Thence  along  shore  to  a  point  due  north  of  a  small  ptmd  ti»  chains  from  an  old  fort.**  This 
pond  by  admeasurement  shortly  before  trial  was  found  to  be  at  its  eastern  end  nine  and  at  its 
western  end  eUven  chains  from  the  fort. 

Held,  that  this  discrepancy  must  be  rejected  as  faiaa  demenstroHo,  and  the  pond  betag 
a  natural  monument,  its  actual  position  should  control  and  correct  the  deseripticm  in  the  deed. 

WiLKUCS,  J.,  dubUante, 

Johnstone,  E.  J.,  now,  (May  19,  1868.)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  of  ejectment  tried  before  His  Lordship 
the  Chief  Justice  at  Amherst  in  July,  1867,  and  in  January 
last.  A  rule  msi  which  he  had  granted  for  a  new  trial  was 
argued  before  the  Courts  The  land  is  described  as  part  of  the 
St  Peter's  estate  lying  between  St  Peter's  Bay  and  Bras  d!Or 
lake,  and  the  only  line  in  controversy  is  described  in  the  suit 
as  the  western  boundary  of  that  property.  The  defendant 
does  not  deny  the  plaintiffs  right  but  denies  his  own  posses-^ 
sion  of  any  part  of  the  land  described,  thus  relieving  the 
plaintiffs  from  proof  of  title,  but  precluding  them  from  a  claim 
by  prior  possession  independently  of  the  true  line,  a  claim 
which  their  counsel  set  up  at  the  trial  and  which  might  have 
been  considered  had  the  writ  described  the  lines  they  hold  by 
according  to  its  characteristics  on  the  ground.  A  grant  of  the 
land  to  Lawrence  Kavanugh,  dated  1805,  together  with  the 
plan  annexed  were  in  evidence.    The  grant  describes  the  land 
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as  "  a  tract  on  the  north  side  of  St  Peter's  Bay,  beginning  at 
the  south-west  comer  boundary  of  lands  granted  to  the 
Hon.  George  Moore,  thence  running  by  the  magnet  north  22 
ea3t  50  chains  more  or  less  to  the  shore  of  the  Bras  dOr ; 
thence  along  shore  to  a  point  due  north  of  a  small  pond  six 
chains  from  an  old  fort  at  Little  St  Peter's  on  St  Peter's  Bay ; 
thence  south  44  chains  to  the  pond  aforesaid ;  thence  along 
shore  easterly  to  the  place  of  beginning ;  containing  by  esti- 
mation three  hundred  and  fifty  acres,  with  allowance  for 
highways.  Another  lot  is  granted,  after  which  is  added,  "  and 
hath  such  shape,  form,  and  marks  as  appear  by  a  plan  thereof 
hereto  annexed." 

Out  of  this  description  the  defendant  derived  th^e  matters 
of  contention,  namely,  he  asLys,  first,  "  due  north  "  means  north 
by  the  meridian ;  secondly, "  south  "  is  to  receive  the  same  con- 
struction ;  and  thirdly,  the  line  must  reach  the  shore  at  the 
distance  of  six  chains  from  the  foi-t,  either  irrespective  of  the 
pond  or  on  the  presumption  that  the  eastern  end  of  the  pond 
was  in  1805  just  six  chains  from  the  fort,  and  that  the  line  must 
come  by  that  end  of  the  pond. 

The  plaintiffs  contend  that  "  due  north  "  and  "  south  "  in 
the  description  are  magnetic  courses;  that  the  pond  is  the 
controlling  element,  and  that  the  distance  from  the  fort  is  but 
demonstration  to  be  rejected  as  false  should  it  be  necessary. 
The  defendant  also  raised  another  ground  of  defence,  viz., 
that  Mr.  Kavanagh  in  his  life-time  laid  out  and  established  a 
different  line  from  that  claimed  by  the  plaintiffs,  by  which  he 
was  and  they  must  be  bound.  This  fact,  found  affirmatively 
by  the  jury,  is  all  that  the  jury  have  passed  upon,  and  there- 
fore, if  their  finding  in  this  particular  cannot  be  sustained,  a 
new  trial  will  be  called  for,  independently  of  every  other 
consideration.  It  is  necessary,  however,  that  all  the  questions 
raised  on  the 'argument  should  be  reviewed.  The  case  thus 
presents  the  following  subjects  of  inquiry : — 

First,  What  is  the  course  of  the  line  ? 

Secondly,  Where  is  its  termination  on  the  bay  ? 

Thirdly,  What  are  the  nature  and  effects  of  Lawrence 
Kavanagh* s  acts  ? 

18 
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First,  The  course  of  the  line.  It  has  been  seen  that  the 
boundary  line  is  described  as  "  south  forty-four  chains  to  the 
pond  aforesaid."  This  in  land  surveying  means  the  magnetic 
course.  The  term  "due  north,"  so  much  relied  on  by  the 
defendant's  counsel,  occurs  not  in  describing  a  line  of  boun- 
dary, but  in  indicating  a  line  required  to  be  run  for  deter- 
mining the  position  of  a  point  on  the  lake,  namely  a  point 
that  is  to  be  "  due  north  of  a  small  pond."  But  inasmuch  as 
this  line  of  demonstration  and  the  line  of  boundary  are  both 
united  to  the  pond,  and  the  pond  regulates  the  location  of 
each,  it  follows  that  these  two  lines  must  run  on  the  same 
course,  and  the  due  north  of  one  must  be  brought  into  har- 
mony with  the  south  of  the  other.  The  latter,  as  I  have  said, 
has  its  appropriate  meaning,  which  must  prevail,  unless  "  due 
north"  has  a  prevalent  and  irresistible  opposite  meaning, 
ex  vi  terminiu  The  elementary  works  cited  by  the  defend- 
ant's counsel,  and  which  I  have  consulted  since  the  argument, 
do  not  show  that  the  word  "  due "  is  only  used  in  the  sense 
contended  for.  In  OUleapw'a  Land  Surveying,  cited  on  the 
other  side,  "  true  "  appears  to  be  the  word  used  in  that  sense. 
At  page  189  he  says ;  "  The  magnetic  meridian  is  the  direc- 
tion indicated  by  the  magnetic  needle.  The  true  rneridian  is 
a  true  north  and  south  line  which,  if  produced  would  pass 
through  the  poles  of  the  earth."  Again,  "  the  needle  in  most 
places  points  to  the  east  or  to  the  west  of  the  true  north  more 
or  less  according  to  the  locality ;"  and  at  page  169,  "  In  com- 
pass sui'veying  the  magnetic  meridian,  i.  e.,  the  direction  in 
which  the  magnetic  needle  points  is  the  line  from  which  the 
longitude  of  points  are  measured  or  reckoned.  The  distance 
which  one  end  of  a  line  is  due  north  or  south  of  the  other 
end  is  called  the  difference  of  latitude  of  the  two  ends  of  the 
line."  And  in  the  case  relied  on  by  Mr.  Blaiichard,  from  the 
same  book,  p.  20S,  where  the  north  line  of  a  large  estate  was 
fixed  by  a  royal  grant  in  1704,  as  a  due  east  and  west  line ; 
the  author  says,  after  describing  the  many  discordant  surveys, 
"  all  the  surveyors  ran  their  lines  on  the  supposition  that  the 
original  "  due  east  and  west  line  "  meant  east  and  west  as  the 
needle  pointed  at  the  time  of  the  original  survey,"  intimating 
that  they  all  adopted  the  same  period  from  which  to  compute 
the  variation  of  the  needle.    Grammatically  the  word  "  due,*' 
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as  meaning  *'  exactly  "  or  "  directly,"  is  as  appropriate  to  the 
one  as  to  the  other  interpretation,  and  the  n\eaning  must  be 
detennined  by  the  subject.  In  common  parlance,  too,  the 
term  would  ordinarily  be  applied  to  the  direction  of  the 
needle,  as  if  one  were  to  say,  "  My  house  is  due  north  of 
yours,"  it  would  be  understood  that  the  fact  had  been  ascer- 
tained by  the  compass.  Every  conveyancer  knows  that  he 
has  used  the  term  repeatedly,  meaning  only  the  magnetic 
course.  In  land  surveying  it  would  require  a  very  cogent 
reason  to  induce  the  belief  that  the  ordinary  principle  was 
departed  from.  Here  there  is  none,  for  the  Kne  is  a  short  one, 
terminating  on  the  two  waters,  and  affecting  or  capable  of 
affecting  nothing  beyond  this  particular  piece  of  land;  and  if  the 
meaning  had  been  what  is  now  urged,  the  object  would  have 
been  attained  equally  by  expressing  the  course  to  be  by  mag- 
net north  2V  east,  which  it  seems  would  have  been  equivalent 
to  the  trvte  north,  and  thus  the  incongruity  of  adopting  a 
different  principle  from  that  on  which  the  first  line  was 
expressed  to  be  run,  and  on  which  lands  are  commonly  under- 
stood to  be  laid  out,  would  have  been  avoided.  On  turning 
to  the  plan  no  such  incongruity  is  found.  The  east  and  west 
lines  which,  if  one  had  been  run  by  the  magnetic  north  22^ 
east,  and  the  other  by  the  true  north,  would  in  effect  have 
been  parallel,  descnbe  on  the  plan  courses  greatly  divergent. 
Besides  there  is  the  testimony  of  a  surveyor.  Mr,  Austen 
called  by  the  plaintiff,  said  he  considered  "  due  north  "  to  be 
north  by  the  magnet,  and  had  surveyed  grants  on  this  prin- 
ciple which  had  been  expresed  as  in  the  present  instance.  It 
is  significant  that  the  defendant's  counsel  did  not  put  the 
question  to  Mr.  McKemie,  whom  they  called  after  Austen 
had  made  this  statement.  I  have  no  doubt  that  the  terms 
"  due  north "  and  "  south,"  used  in  the  description  are  to  be 
construed  as  magnetic  courses. 

The  next  inquiry  is  as  to  the  location  of  the  line.  A 
point  on  the  lake  is  to  be  found  ''due  north  of  a  small 
pond  six  chains  from  an  old  fort ;"  on  the  St.  Peter^s  side,  that 
point  being  found,  the  boundary  line  is  to  run  ''thence 
south  44  chains  to  the  pond  aforesaid."  The  contention  is 
raised  on  this  reference  to  the  distance  of  six  chains  from  the 
fort,  and  it  may  be  asked  whether  the  distance  of  six  chains 
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from  the  fort  Is  to  govern  absolutely  and  arbitrarily,  whether  the 
references  to  the  pond  are  to  be  expunged,  and  the  description 
to  be  read  as  if,  instead  of  being  "  due  north  of  a  pond  "  and 
*'  south  to  the  point  aforesaid/'  it  had  been  written,  ''  due 
north  of  a  point  six  chains  from  an  old  fort  at  St,  Peier*s," 
and  south  to  the^  point  aforesaid."  This  would  be  to  make  a 
deed  and  not  to  construe  one,  which,  I  presume,  is  beyond  the 
pbwer  of  the  Court  to  do.  Reason,  grammatical  meaning,  and 
the  rules  of  law  are,  I  think,  too  revolted  by  such  a  propo- 
sition to  require  argument  or  authority.  Indeed,  I  have 
rather  named  it  as  leading  to  the  next  question. 

Is  there  raised  from  the  words  of  the  grant  a  presumption 
that  in  1805  the  distance  between  the  pond  and  fort  was 
just  six  chains,  so  inevitable  that  no  proof  can  be  received 
to  the  contrary  ?    This  proposition  is  in  effect  much  the  same, 
I  conceive,  as  the  former,  and  on  principle  violates  the  rule  of 
construction  as  certainly,  if  not  as  flagrantly,  by  displacing 
that  which  is  the  controlling  element  in  the  description,  and 
substituting  what  is  merely  the  index  to  that  element.     Sup- 
pose the  parties  at  the  time  had  erected  a  massive  monument, 
say  a  granite  column,  and  had  engraved  on  it  appropriate 
inscriptions, — substitute  the  words    "granite    column"    for 
"  pond,"  and  suppose  the  inscription  had  been  written,  "  to  a 
point  due  north  of  a  granite  column  six  chains  from  an  old 
fort  at  Little  St  Peter*8  on  St  Peter's  Bay,  thence  south  44 
chains  to  the  granite  column  aforesaid,  and  suppose  that  in 
subsequent  years  it  is  discovered  that  the  distance  is  not  six 
but  eight  chains.    I  assume  the  facts  to  be  indisputably 
established, — the  fort  has  not  moved,  the  column  remains 
where  it  was  originally  placed,  the  measurement  of  eight 
chains  is  strictly  accurate.    The  presumption  that  six  chains 
is  the  correct  distance  in  point  of  fact  cannot  obtain, — it  is 
disproved.    As  little  can  it  stand  in  law,  for  there  is  no  rule 
of  law,  no  authority  of  which  I  am  aware,  that  places  this 
presumption  in  the  same  category  with  those  that  cannot  be 
gaiilsaid.    The  line  is  controlled  by  the  granite  column,  and 
the  land  must  extend  westerly  to  that  line.    The  six  chains 
were  but  an  index  to  the  column, — ^something  to  demonstrate 
its  place,  but  the  demonstration  has  proved  false,  and  fcUaa 
demonatratio  non  nocet 
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It  may  be  asked,  why  introduce  the  six  chains  and  the  fort  ? 
There  does  certainly  not  seem  to  have  been  any  necessity  for 
doing  so,yet  a  suitable  and  appropriate  reason  may  be  given, — to 
vindicate  the  position  of  the  column,  and  intending,  no  doubt,  to 
do  so  correctly.  On  the  other  hand,  if  the  distance  of  six  chains 
was  to  control  and  to  stand  as  absolute  verity,  why  introduce  the 
column  in  the  supposed  case,  or  the  pond  in  the  case  before  us  ? 
Why  not  instead  have  said,"a  point  six  chains  from  an  old  foi-t?" 
To  this  no  sensible  or  appropriate  answer  can  be  given.  If 
these  conclusions  are  correct,  and  of  their  correctness  I  can 
have  no  doubt,  it  follows  that  in  the  remainder  of  the 
argument,  the  distance  of  six  chains  from  the  fort  must  be 
confined  to  its  one  and  only  office, — that  of  pointing  out  the 
pond,  and  to  give  it  any  other  place  or  more  important 
bearing  in  the  description  would,  I  think,  be  illogical  and 
contrary  to  the  sound  principles  of  interpretation.  Hence  the 
inquiry  was  raised  as  to  the  position  of  the  pond  in  1805,  and 
much  evidence  was  given  on  the  point  which  it  is  proper  to 
examine,  although  in  the  view  I  take  of  the  case  it  may  be 
unimportant  as  regards  the  result. 

The  pond  by  admeasurement  shortly  before  trial  was  found 
to  be  at  its  eastern  end  nine,  and  at  its  western  eleven  chains 
from  the  fort.  But  as  a  pond  on  a  sea  beach  may  have  been 
subject  to  change,  it  becomes  necessary  to  inquire  into  the  facts 
before  deciding  from  present  appearances  that  the  demonstration 
in  1805  was  false,  and  in  this  enquiry  there  is  the  presumption 
derived  from  the  words  of  the  grant  that  the  distance  was  at  that 
time  six  chains,  and  this  is  opposed  by  an  opposite  presump- 
tion arising  from  the  fact  that  it  is  now  nine  chains  ;  evidence 
must  be  called  in  to  ascertain  the  truth.  In  this  respect,  and 
in  this  only,  there  is  a  difference  between  the  granite  column 
and  the  pond, — as  soon  as  evidence  is  obtained,  if  it  is  to  be 
obtained,  of  tlie  ancient  location  of  the  pond,  the  difference 
ceases.  There  appear  to  have  been  frequent  changes  in  the 
outlet,  and  the  pond  has  gradually  diminished  in  size.  The 
defendant,  who  knew  the  place  eleven  years,  said  that  a  gale 
would  sometimes  fill  up  the  pond,  and*  it  would  then  break 
out  at  the  weakest  part,  and  he  explains  the  results  by  saying 
that  he  had  known  a  Utile  alteration  in  the  outlet,  could  not 
speak  of  a  decrease  on  the  eastern  side, — ^it  fills  up  gradually. 
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Concerning  the  west  end  of  the  pond,  the  evidence  seems 
conclusive.    Strachan,  in  1822^  assisted  under  his  father,  to 
make  a  road  or  path  from  the  lake  all  the  way  to  St  Peter^s 
Harbour,  and  travelled  it  all  the  time  he  lived  at  St  Peter\ 
which  was  a  great  many  years.    He  says  it  came  out  at  the 
harbour,  "  on  the  west  side  of  (JNeiVa  pond,"  being  the  pond 
in  question.    The  existence  of  the  road  then  and  continually^ 
since  is  undisputed.      Of  its  location,  the  defendant   says, 
^  The  road  was  not  made  in  the  pond,  but  on  the  west  edge  of 
it,  clear  of  the  regular  water."    It  is  recognized  hj  MaiiTice 
Kavanagh,  who  says,  "  the  present  road  is  a  little  to  the  east  of 
the  Strachan  road,"  which  probably  refers  to  an  alteration  made 
by  the  defendant  near  the  shore.    The  existence  and  position 
of  this  road  are  proved  by  other  witnesses,  and  it  is  clearly 
established  that  since  1822  the  pond  on  the  west  has  been  limited 
by  this  road,  without  resorting  to  the  testimony  of  the  plain- 
tiff Handly  and  his  son,  which  establishes  the  fact  since  1839. 
When,  therefore,  some  of  the  witnesses  speak  of  the  pond 
moving  to  the  west,  they  must  refer  to  the  contraction  on  the 
eastern  end,  which  in  one  sense  would  warrant  that  expres- 
sion.   Of  the  contraction  on  the  eastern  end  several  of  the 
witnesses  speak.    The  plaintiff  Handly  says  the  pond  is  in 
the  same  place,  but  much  reduced.    Bisett  had  seen  the  pond 
twenty  or  thirty  feet  further  east  than  it  is  now.    Jackson 
says  nothing  on  the  point.    Maurice  Kavanagh  says  the  pond 
was  five  times  as  large  as  now,  which  is  evidently  an  exag- 
gerated statement,  as  this  would  bring  the  pond  up  to  the 
fort ;  and  in  cross-examination  he  says,  the  pond  is  a  chain 
further  to  the  west  now.     Wiley  says  the  pond  has  moved  a 
little  to  the  west.    McDonald  says  the  pond  is  not  half  as 
long  now  as  it  was, — the  outlet  is  a  chain  further  west  now. 
SvUivan  says  the  surf  and  sand  have  filled  up  the  east  end 
of  the  pond  more  than  the  west, — the  outlet  is  a  chain  further 
west  now.    This  all  the  testimony,  and  it  obviously  does  not 
account  for  the  three  chains  by  which  the  measurement  in 
1867  exceeds  the  six  chains. 

While  I  think  that  witnesses  should  not  be  strictly  con- 
fined on  such  a  point,  it  is  yet  strange  that  if  the  fact 
warranted  it,  none  out  of  so  many  came  to  a  nearer  explana- 
tion of  the  existing  disparity  in  the  distance.    An  explanation 
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is  famished  by  Aiisten,  who  last  year  went  on  the  ground  to 
ascertain  its  present  aspects.  He  says,  "  the  fort  is  on  elevated 
ground,  there  is  an  elevation  from  the  pond  ;  the  pond  could 
could  never  have  been  within  six  chains  of  the  fort.  I  think 
the  evidence  does  not  show  a  westward  tendency  of  more  than 
a  chain  or  thereabouts.  His  Lordship  in  his  charge  told  the 
jury  it  did  not  exceed  one  or  two  chains,  and  did  not  account, 
he  thought,  for  the  wide  departure  from  the  grant.  There  is 
therefore,  an  unexplained  excess  in  the  distance  of  from  one 
to  two  chains,  and  an  error  in  the  definition  in  the  grant, 
which  consequently  must  be  rejected  as  falsa  demonstratio. 
But  as  I  have  already  hinted,  I  do  not  think  it  of  any 
importance  where  the  eastern  end  of  the  pond  was  in  1805, 
or  is  now,  unless  there  is  something  in  the  grant  to  show  that 
the  line  from  the  lake  was  to  come  to  the  bay  by  the  eastern  end 
of  the  pond.  I  can  see  nothing  of  this  kind.  The  words  are 
not  "  north  of  the  east  end  of  a  small  pond,"  or  "  south  to  the 
east  end  of  the  pond  aforesaid."  In  such  case  there  could 
have  been  no  controversy,  nor  could  there  have  been  any 
dispute  had  the  description  been,  "  to  a  point  due  north  of  the 
western  end  of  a  small  pond  six  chains  from  an  old  fort,"  &c., 
"  thence  south  44  chains  to  the  western  end  of  the  pond  afore- 
said." In  such  a  case  no  one  could  imagine  anything  so 
inconsistent  as  thait  the  six  chains  distance  should  bring  the 
line  by  the  eastern  end  of  the  pond,  in  violation  of  the  plain 
terms  of  the  grant  requiring  it  to  come  by  the  western  end. 
This,  however,  is  just  the  case.  The  plan  annexed  to  the 
grant  exhibits  the  line  as  marking  the  bay  in  the  western  end 
of  the  pond,  thus  throwing  the  whole  pond  into  the  granted 
tract  instead  of  excluding  it,  as  would  have  been  the  case  had 
the  line  marked  the  bay  on  the  eastern  end. 

A  question  has  been  raised  whether  the  plan,  though 
annexed  to  the  grant  and  referred  to  in  it,  is  receivable  to 
explain  the  description.  I  not  only  think  it  may  be  received, but 
that  in  the  present  case  it  is  conclusive  on  this  point.  Common 
sense  dictates  that  some  effect  should  be  given  to  a  plan  thus 
annexed  and  referred  to,  and  no  humbler  office  can  well  be 
assigned  it  than  this,  that  when  a  line  is  directed  to  run  to  a 
point  in  general  terms,  the  plan  should  be  allowed  to  explain 
the  particular  side  or  part  intended.    Starkie  on  Evidence, 


280  ilRCHIBALD  et  al.  v.  MORRISON. 

(Sharswood's  edition)  p.  475,  says ;  "  A  map  annexed  to  a  deed 
seems  to  stand  on  the  same  footing  as  the  description  in  the 
deed  itself."  In  Wake^Trian  v.  Wwt,  7  C.  &  P.,  480,  Patteaon, 
J.,  is  more  positive.  He  says ;  "  The  map  on  the  back  of  a 
lease  is  part  of  the  contract,  and  is  therefore  given  in  evidence 
as  part  of  that  particular  contract,  to  show  what  was  demised." 
Even  where  a  map  is  not  connected  with  any  deed  it  may  be 
received  in  evidence  if  at  the  time  it  was  made  the  party  mak- 
ing it  was  owner  of  the  whole  property,  and  both  parties  claim 
under  him  ;  1  Lord  Ray,  734 ;  Doe,  d.  Hughes  v.  Lakin,  7  C.  & 
P.,  483.  The  learned  Chief  Justice  has  shown  a  case  of  recent 
decision  as  extolling  the  use  of  maps  for  explanation,  and 
American  cases  to  the  same  effect  are  abundant.  Of 
course  plans  must  be  used  for  this  purpose  with  ordinary 
allowances,  and  a  discretion  suited  to  their  nature.  To  demand 
hairbreadth  accuracy  in  the  drawing  of  the  lines  and  such  like 
matters  would  be  unreasonable,  and  might  convert  them  into 
snares  instead  of  guides.  Whether,  therefore,  the  pond  was 
when  the  grant  pa&^ed  just  six  chains  from  the  fort,  or 
whether,  as  from  the  evidence  would  appear  to  have  been  the 
fact,  it  was  at  a  considerably  greater  distance,  is  a  matter  of 
indifierence,  seeing  that  the  grant  explained  by  the  plan, 
bounded  Mr.  Kavanagh  on  the  west  by  a  line  which  was  to 
run  from  a  point  on  the  Bros  d*Or  Lake  so  situated  as  that  a 
course  south  (by  magnet)  would  pass  by  the  western  end  of 
the  pond, — ^and  thus  throw  the  whole  pond  into  the  granted 
land. 

The  plaintiffs'  case  does  not  stop  here.  When  Stradian 
in  1822  first  went  to  this  place,  he  found  a  blazed  line  on  the 
ground,  the  position  of  which  seems  to  be  placed  beyond 
controversy,  and  that  position  corresponds  with  the  plan,  and 
.  as  McNaVs  grant  did  not  pa^  till  1827,  the  line  thus  spoken 
of  by  Strachan  could  have  been  no  other  than  the  western 
line  of  Kavanagh*8  grant.  There  can  be  no  mistake  as  to 
the  precise  location  of  this  line,  for  that  is  determinately 
established  by  the  road  I  have  already  referred  to.  Strachan 
says  the  road  was  "  to  the  west  of  the  line  close  to  it ;  it  was 
a  blazed  line ;  I  was  there  when  the  road  was  opened ; 
Kavanagh  sent  a  man  to  prevent  my  father  opening  the  road ; 
he  said  it  was  on  Kavanagh' s  land ;  my  father  said  it  was  not; 


MAY,    1868.  281 

he  showed  him  the  line  run  on  ihe  ground  in  the  presence  of 
all  the  people  working  the  statute  labor,^— this  line  is  a  little 
east  of  the  road ;  sometimes  the  road  would  touch  it ;  this 
road  runs  all  the  way  from  the  Bras  cCOr  LaJce  to  Little  8t 
Peters  harbour;    the  road  came  out  on  the  west  side  of 
O'NeiTs  pond ;  the  land  on  the  east  side  of  this  road  was 
known  as  the  Kavanagh  land ;  Kavanagh  always  claimed  it 
as  far  back  as  I  can  remember/'    This  witness  speaks  also  of 
this  line  after  McNah  became  entitled  on  the  west.    He  says 
he  knows  the  line  between  McNaVs  land  and  KavanagKs 
property.    KavanagKs  land  lies  on  the  east  side  of  this  line, 
and  McNaVs  now  on  the  west.    This  identification  of  the 
McNah  line  and  of  the  line  claimed  by  the  plaintiffs  and 
spoken  of  by  Strachan  is  proved  by  all  the  plans.    McKevzie 
Aows  McNaVs  line  running  by  the  west  end  of  the  pond,  on 
the  same  course  to  the  lake  as  KavanagKs  grant,  supposing 
his  course  to  be  magnetic    The  plan  A  given  to  Mr.  Handly 
on  his  purchase  from  the  Oeveral  Mining  Association^  shows 
the  same  starting  point  on  the  west  of  the  pond,  and  running 
in   the   same   direction,  althou/rh  the  course  is  not  within. 
SraitKs  plan  C  has  the  same  beginning,  and  runs  the  same 
course  as  on  McKenzie*Sj  with  a  difference  of  |  a  degree  in 
the  variation.     The  plaintiff  accompanied  Smith  and  verifies 
his  survey  and  the  existence  of  a  blazed  line  and  acknowledges 
the  identity  of  Smith's  line  and  McNoh's,  and  Austen  in  his 
recent  examination  of  the  ground  represents  on  plan  B  the 
same  line,  showing  that  it  touches  the  western  side  of  the 
pond,  and  passes  through  the  middle  of  the  defendant's  store. 
And   finally  the  defendant  definitely  fixes  the  location  by 
saying  that  McNab*s  line  is  to  the  east  of  the  road,  having  pre- 
viously said  that  the  road  was  made,  not  in  the  pond,  but  on 
the  west  edge  of  it,  clear  of  the  regular  water.    I  do  not  see 
how  Strachan's  testimony  can  be  impeached.    He  must,  from 
the  dates,  have  been  twenty  years  old.     He  appears  to  have 
resided  at  St  Peter's  up  to  a  very  recent  period.    He  could 
not  have  been  mistaken  respecting  the  situation  of  the  line 
because  of  the  road,  which  at  the  time  attested,  and  down  to 
the  present  hour  attests  its  situation.    Neither  the  Court  nor 
jury  have  authority  to  discredit  him  and  attribute  to  him 
wilful  fabrication,  because  his  testimony  is  coherent  in  itself, 
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and  is  in  coincidence  with  all  the  plans,  and  he  is  uncontra- 
dicted by  any  witness.  In  favour  of  the  plaintiffs'  claim  there 
is,  then,  this  evidence ; — Ist,  the  grant  and  plan  ;.  ind,  proof 
that  in  1822,  seventeen  years  after,  there  existed  a  blazed  line 
corresponding  with  the  plan.  How  many  years  before  that 
time  it  had  existed  does  not  appear,  but  this  is  forty-five  years 
ago ;  Srdf  five  years  after  that,  in  1827,  McNah  took  possession 
by  that  line,  and  McKenzie  said  that  his  grant  bounded  on 
Kavanagh*8 ;  4th^  twelve  years  more,  in  1839,  or  twenty-eight 
years  ago,  the  plaintiffs  received  the  same  line  and  took 
possession  by  it,  and  he  claimed  to  it  from  that  time  to 
the  present,  having  paid  £600  for  the  land,  as  proved  by 
the  plaintiff  Handly,  and  as  the  possession  and  cutting  poles 
to  the  line  corroborated  by  his  son ;  and  lastly^  this  possession 
and  claim  were  undisturbed  and  undisputed  for  about  twenty- 
three  years,  or  until  about  three  or  four  years  ago. 

I  have  no  doubt  that  on  the  plaintiffs'  evidence  the  western 
line  of  the  St  Peter*8  estate,  being  the  subject  of  enquiry,  was 
clearly  proved  to  be  the  line  claimed  by  the  plaintiffs,  and  by 
which  they  took  possession,  under  Smith*8  survey,  in  1839, 
and  therefore  I  fully  concur  in  the  opinion  of  the  learned  Chief 
Justice  in  his  charge  to  the  jury,  that  the  plaintiffs'  case  has 
been  made  out.  But  that  which  under  the  finding  of  the  jury 
is  the  principal  subject  before  the  Court  remains  to  be  con- 
sidered. It  is  said  on  the  part  of  the  defendant  that  Mr. 
Kavanagh,  the  original  grantee,  by  surveys,  fences,  and 
declarations,  indicated  where  his  western  line  was,  and  by 
doing  so  that  he  concluded  himself  and  those  claiming  under 
him, — ^and  this  notwithstanding  KavanagKa  grant,  may  have 
in  truth  given  him  a  further  extension  to  the  west,  and  not- 
withstanding that  the  Crown,  in  granting  to  McNah,  made  no 
claim  to  the  land  which  the  defendants  now  would  force  upon 
it  as  having  been  relinquished  by  Kavanagk,  and  although 
the  party  setting  up  the  estoppel,  or  whatever  else  the  claim 
may  be  called,  is  a  stranger  who  resides  on  the  land  after  the 
plaintiffs'  had  personally  possessed  it  for  over  twenty  years, 
and  more  than  forty  years  after  the  alleged  acts  of  Kavanagh 
which  are  now  set  up  in  justification  of  the  intrusion.  It 
cannot  be  doubted  that  the  proposition  is  startling.  In  exam- 
ining it  we  have  to  consider,  first,  whether  there  is  sufficient 


MAT,    1868.  285 

proof  for  a  jary  to  aiGrm  that  Mr.  Kavanagh  did  so  act, 
and  secondly,  if  the  proof  of  the  faet  should  be  sufficient,  what 
is  the  legal  efiect. 

The  facts  asserted  consist  of  lines  run,  fences  erected,  and 
declarations  made  by  Mr.  Kavanagh,  The  defendants  contend 
that  the  plaintiffs  are  limited  by  a  line  run  by  McKenzie^ 
commencing  on  the  bay  at  six  chains  from  the  fort,  and  running 
to  the  lake  on  a  coui-se  which  according  to  the  present  variation 
as  given  by  Mr.  McKevzie,  is  north  25°  east,  being  the 
equivalent  of  the  true  meridian  north  in  1805;  while  the 
plaintiffs  claim  to  start  from  the  west  side  of  the  pond,  where 
is  also  McNaVs  point  of  beginning,  and  to  run  north  by  magnet, 
which  according  to  McKenzie's  calculation  is  now  north  3J°, 
and  which  is  also  the  course  of  McNah'a  line,  being  a  difference 
of  more  than  21^  towards  the  east.  The  effect  of  the  whole 
being  to  show  a  vacancy  between  the  Kavanagh  and  McNah 
grants,  and  to  cut  off  from  the  land  which  the  plaintiffs  took 
possession  of  under  Smith's  survey,  four  or  five  chains  on  the 
bay,,  and  nearly  twenty  chains  on  the  lake,  comprising  a  large 
quantity  of  land.  The  defendants'  principal  witness,  Maui^ice 
Kavanagh,  said  that  in  1810  a  line  was  run  by  Mr.  Crawley, 
his  father  being  present,  and  whose  men  made  a  fence  as  the 
line  was  run  ;  that  the  fence  was  burnt  down,  and  Mr.  Lewis 
ran  the  line  again,  when  the  fence  was  renewed.  Although 
from  the  scope  of  his  testimony  it  may  be  inferred  that  he 
intended  to  represent  this  as  the  line  of  the  property,  yet  he 
stated  nothing  to  that  effect  as  having  been  said  by  his  father, 
and  the  account  he  himself  gives  is  that  it  was  a  line  fence  to 
keep  his  cattle  out  from  the  west.  No  other  witness  spoke  of 
the  running  of  lines,  but  four  others  spoke  of  the  fence,  Bissett, 
Jackson,  Wiley  and  McDonald.  From  these  it  appears  that 
on  the  east  side  the  cultivated  land  extended  and  hay  was  cut 
to  the  fence,  and  on  the  other  or  west  side  the  land  was  a 
wood.  Of  the  purpose  of  the  fence  Jackson  says :  "  Everyone 
said  it  was  a  line;  never  heard  Mr.  Kavanagh  say  it  was. 
Wiley  and  McDonald  had  been  tenants,  and  this  was  the 
boundary  of  their  occupation."  Wiley  called  it  a  line  fence 
without  any  explanation.  McDonald  said  :  "  Mr.  Kavanagh 
shewed  me  the  west  boundary,  the  fence.  We  were  to  cut  the 
hay  inside;  there  was  none  outside.    Mr,  Kavanagh  never 
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told  me  it  was  a  line  fence,  or  was  to  keep  the  cattle  out.*' 
There  is  nothing  in  the  testimony  of  Jackson,  Wiley  and 
McDonald  to  indicate  that  Mr.  Kavanagh  recognised  this 
fence  as  other  than  the  boundary  of  the  cultivated  and  tenanted 
land.  The  other  witness,  Biasetty  said  the  fence  was  not  a  line 
fence,  and  it  appears  he  spoke  with  authority  as  testifying 
what  Mr.  Kavanagh  informed  him.  This  evidence  affects  the 
question  of  fact  now  under  consideration  very  materially,  for 
MauHce  Kavanagh  said :  "  McKenzu's  line  is  just  right  with 
the  old  fence,"  and  if  the  fence  was  not  the  line  then  McKenzie's 
line  was  wrong,  and  the  finding  of  the  jury  was  also  wrong. 
The  circumstances  related  by  Biasett  give  significance  to  his 
testimony.  He  said :  "  I  saw  old  Mr.  Kavanagh  at  the  fort 
on  a  pfetty  high  bank,  on  the  west  side  of  it.  He  said  that 
was  not  the  boundary  of  the  Kavanagh  land,  but  he  would 
shew  it  to  me.  He  walked  to  the  east  side  of  a  small  pond, 
which  he  said  was  six  chains.  He  then  pointed  out  the  line 
to  the  north,  where  there  was  an  old  fence  in  the  same  direction, 
but  that  was  not  a  line  fence.  The  fence  was  seen  some  way 
off*.  It  was  about  a  chain  from  the  pond."  Mr.  Bissett  speaks 
of  the  year  1827,  when  it  would  seem  from  other  portions  of 
the  testimony  as  well  as  his  statement  that  the  east  end  of  the 
pond  had  receded  as  much  as  a  chain.  Mr.  Kavanagh  therefore 
passed  the  fence  while  walking  from  the  fort  for  the  purpose 
of  shewing  his  land,  and  by  doing  so  he  indicated  that  he  did 
not  consider  the  fence  to  be  the  boundary  of  his  property. 
This  inference  became  positive  proof  when  he  went  onward 
and  from  another  stand-point  than  the  fence  pointed  to  some* 
thing  other  than  the  fence  as  indicating  where  his  line  was, 
and  by  his  conduct  or  words,  or  both,  giving  the  witness  clearly 
to  understand  that  the  fence  was  not  a  line  fence.  There  is  no 
mode  of  reconciling  this  evidence  with  that  of  Maurice 
Kavanagh  except  by  supposing  that  Mr.  Kavanagh  employed 
Mr.  Crawley  and  Mr.  Lewis  to  run  the  line  for  fencing  off"  the 
land  intended  for  use,  and  not  as  the  boundary  of  the  tract. 
This  it  might  be  necessary  or  convenient  to  do  to  this  woodland, 
nor  is  it  a  circumstance  improbable  in  itself  that  land  of  the 
inferior  quality  that  to  the  west  is  described  to  be  should  have 
been  excluded  from  the  enclosure.  Strachan  described  the 
fence  with  much  more  particularity  than  the  other  witnesses 
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did,  and  stated  its  position  in  relation  to  the  blazed  line  he  had 
spoken  of.  He  had  helped  to  repair  it,  his  father  having 
occupied  the  land.  He  said  it  was  considerably  to  the  east  of 
the  line,  and  that  it  ran  obliquely ;  never  knew  of  any  line 
where  the  fence  was  ;  it  was  not  considered  the  line  ;  it  was 
to  defend  the  improved  part  of  the  property ;  the  rest  of 
KavanagJta  land  to  the  west  of  that  was  then  wilderness. 
While  Bisaett  contradicts  the  idea  of  the  fence  having  been  on 
the  boundary  line  recognized  by  Mr,  Kavanagh,  his  account  of 
the  line,  as  Mr.  Kavanagh  pointed  it  out  to  him,  is  too  vague 
to  establish  either  the  place  of  beginning  or  the  course.  Mr. 
Kavanagh  would  from  his  grant  suppose  the  distance  between 
the  fort  and  pond  to  be  six  chains,  and  would  so  speak  of  it, 
but  having  passed  the  fence  and  reached  the  pond,  he  does  not 
.say,  "  Here  is  my  line,"  as  he  would  under  the  circumstances 
almost  necessarily  have  done,  but  "  he  then  pointed  out  the 
line  to  the  north."  Such  an  indefinite  expression  does  not 
determine  either  commencement  or  course ;  it  would  equally 
apply  to  any  line  running  in  a  northerly  direction,  whether  it 
started  from  the  spot  they  stood  on  or  some  other  spot  near 
by,  because  he  did  not  direct  attention  to  the  place  where  the 
line  began,  but  to  something  or  in  some  direction  indicative  of 
the  line  at  some  distance  off. 

When  a  stranger,  without  pretence  of  right,  challenges  the 
possession  of  another,  he  must  be  supported  by  testimony  both 
consistent  and  unambiguous.  But  the  defendants'  case  is  in 
one  respect  too  uncertain  to  be  acted  upon,  and  in  the  other  it 
U  at  war  with  itself.  These  infirmities  are  enhanced  by  the 
fact  that  of  the  numerous  witnesses  who  were  acquainted  with 
the  property  at  an  early  time,  and  some  having  the  interest 
of  tenants,  not  one  has  said  a  blaze  or  mark  was  ever  seen, 
while  to  the  westward  there  is  uncontradicted  evidence  of  a 
blazed  line  beginning  where,  according  to  the  grant  and  plan, 
it  ought  to  have  begun,  and  running  the  course  which  agreeably 
to  those  documents  it  should  have  run.  Looking  at  the  case 
as  merely  a  question  of  evidence,  I  think  there  is  not  adequate 
proof  to  sustain  the  verdict,  and  on  a  comparison  of  testimony 
I  think  the  weight  so  much  preponderates  in  favour  of  the 
plaintiffs,  that  on  that  ground  a  new  trial  would  Le  demanded. 
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But  we  are  to  consider  whether  Mr,  Kavanagh  could 
conclude  himself  in  the  manner  proposed  by  the  defendants 
and  found  by  the  jury.  For  the  purpose  of  this  consideration 
•  it  is  to  be  assumed  that  in  1805  Kavanagh  became  under  his 
grant  legally  seized  of  all  the  land'  lying  to  the  east  of  the  line 
set  up  by  the  plaintiffs,  and  that  in  1820  he  ran  a  line  further 
to  the  east,  and  a  different  course  which  he  renewed  and  by 
which  he  fenced  and  thenceforth  occupied,  as  the  western 
boundary  of  his  tract.  The  question  is,  what  effect  had  these 
acts  upon  the  title  to  the  land  lying  between  the  two  lines. 
For  fifteen  years  previously  he  bad  had  the  legal  claim  and 
title.  When  and  how  did  he  lose  his  title  ?  By  the  first  act 
of  survey?  Or  was  that  insufficient  without  a  continuous 
occupation,  and  how  long  must  that  occupation  last  before  his 
title  could  be  divested  ?  It  may  be  answered,  "  until  his 
intention  to  hold  by  that  line  was  clearly  manifested."  Then 
arises  the  question  who  at  the  moment,  whenever  that  moment 
might  be,  when  Kavatuigh's  title  was  lost,  became  entitled  ? 
I  presume  the  answer  would  be,  the  Crown.  But  the  Crown 
does  not  seek  the  gift ;  it  is  no  party  to  it.  Nay,  it  repudiated 
it  when  in  1827  it  bounded  McNah'a  laiid  by  the  west  line  of 
KavanagKs,  But  can  the  Crown  be  invested  with  land  in 
this  style  ?  Then,  again,  was  there  a  donor  ?  It  is  not  suggested 
and  certainly  it  was  not  proved  that  Mr.  Kavaniagh  intended 
to  make  a  gift  of  his  land.  If  it  is  true  that  he  ever  ran  such 
a  line  for  such  a  purpose  as  is  supposed,  it  must  have  been 
by  mistake.  At  all  events  it  is  not  shewn  to  have  been  by 
way  of  gift.  Here  there  is  a  transfer  of  land  without  an 
conseious  donor  or  donee. 

But  it  may  be  said  that  the  title  is  not  affected, — it 
remains  in  Mr,  Kavanagh^  but  he  is  estopped  from  enforcing 
it.  This  does  not  much  improve  the  argument,  for  there  must 
be  a  party  entitled  to  urge  this  supposed  estoppel,  and  the 
question  arises,  against  whom  is  he  estopped  ?  It  cannot  be 
said  to  be  against  the  Crown  that  Kavanagh  h^&  estopped,  for 
the  reasons  already  given  are  equally  applicable  here  as 
against  a  transfer  of  title.  But  the  crown  alone  had  the  right 
to  urge  the  estoppel,  and  failed  to  do  so  for  over  twenty  j-ears 
after  the  plaintiffs,  in  the  name  of  KavanagKa  absence^ 
had  taken  possession,  and  if  the  Crown  refused  to  grant  to  the 
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defendant  does  it  lie  with  the  defendant  to  urge  it  ?  Or  did 
Kavanagh  estop  himself  against  all  the  world,  and  irrecover- 
ably ?  If  so,  the  land  is  placed  in  a  situation  as  to  title  and 
right  of  user  perfectly  anomalous  and  without  principle.  For 
a  mode  of  disposition  of  real  estate  so  repugnant  to  ordinary 
principles,  and  a  condition  of  real  estate  as  to  title  and  right 
of  user  so  unnatural  and  inconsistent,  some  strong  and  palpable 
reason  must  exist.  But  the  owner  of  the  land  has  obtained 
nothing,  and  has  done  nothing  to  call  for  his  loss,  either  of 
title  or  possession,  and  he  who  would  usurp  his  place  has  given 
nothing  and  has  suffered  nothing  to  entitle  him  to  claim  either 
title  or  possession.  And  the  interests  of  the  public  cannot  be 
advanced  by  having  real  estate  placed  in  a  condition  so 
unprotected  and  incongi-uous.  Reason  and  principle  failing, 
the  case  may  yet  be  bound  by  the  iron  hand  of  authority. 
The  defendant's  counsel  cited  three  cases, — Woodherry  v.  Oates^ 
Thomson's  Reps.,  255;  Daxdaon  v.  Kinsman,  James's  Reps., 
1 ;  The  Qiuen  v.  Bliaa,  7  Ad  &  Ell.,  550.  The  first  and  second 
are  familiar  cases,  decided  in  this  Court  on  the  express  ground 
of  distinct  agreement  as  to  boundary  made  by  the  owners  of 
adjoining  lands,  and  therefore  they  do  not  meet  this  case.  In 
the  first  Judge  Bliss  concludes  judgment  by  referring  to  Doe 
d.  Morris  v.  Roaaer,  3  East,  15,  with  these  remarks  :  "  If,  then, 
the  title  or  boundary  settled  by  ap  award  cannot  afterwards 
be  disturbed,  and  a  party  is  concluded  from  shewing  that  ha 
has  the  legal  title  because  he  has  agreed  prospectively  to  be 
bound  by  the  award,  surely  the  very  establishment  of  the 
boundary  by  the  parties  themselves  for  the  purpose  of  putting 
an  end  to  their  differences,  and  their  own  direct  agreement  to 
abide  by  this  boundary,  cannot  the  less  conclude  them."  In 
Davison  v.  Kinsman,  joint  tenants  of  marsh  land  divided  by 
a  line  they  agreed  upon,  and  which  they  occupied,  and  this 
was  held  binding.  The  late  Chief  Justice  was  very  guarded 
in  defining  the  principle  and  confining  its  application.  He 
says :  "  When  two  adjoining  owners  have  no  intention  of  selling 
to  or  buying  from  each  other,  but  wish  that  the  boundary 
between  them  should  be  established  that  they  may  build  or 
cultivate  with  safety,  they  may  call  in  a  surveyor  to  measure 
their  lands,  or  they  may  agree  to  leave  it  to  two  or  more  of 
their  neighbours  to  adjust  the  line,  or  they  may  make  and 
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adjust  it  between  themselves,ancl  this  may  be  done  with  perfect 
good  faith.    No  deeds  or  conveyances  are  necessary,  they  have 
already   their  deeds  by  which   they  hold   their  respective 
properties.    This  is  a  thing  that  jnust  be  done  upon  the  land. 
No  writing  can  be  a  substitute  for  it,  &c.,"  and  in  a  subsequent 
part  of  his  judgment  he  declined  to  use  the  word  "estops," 
lest  it  should  lead  to  technical  distinctions,  and  added,  "  The 
less  technical  phrase  used  by  the  Court  in  Doe  v.  Rosser  -will 
accomplish  all  that  justice  requires  in  such  cases,  and  I  shall 
merely  repeat  in  this  case  what  was  said  in  tUi,— they  are 
conduded  by  their  agreement  and  irreduded  from  questioning 
the  correctness  of  a  line  of  division  they  adjusted,"    In  these 
two  cases  all  rested  on  agreement,  and  to  an  agreement  more 
than  one  party  is  necessary.    The  learned  counsel  for  the 
defendant  thought  the  case  of  The  Queen  v.  Bliss  in  point. 
I  have  read  it  with  great  care  and  have  been  unable  to  discover 
its  application.    The  sole  question  there  was  whether  a  road 
was  public  or  not,  and  it  was  contended  that  this  could  be 
proved  by  shewing  that  the  tenant  of  land  through  which  it 
passed,  who  was  dead,  had  planted  a  willow,  and  when  he  did 
so  had  said  it  was  to  shew  where  the  boundary  of  the  road 
was  when  he  was  a  boy,  and  it  was  inferred  from  the  circum- 
stances, fas  stated  by  Lord  Denman,  C.  J.,)  that  he  meant  to 
speak  of  the  road  as  having  been  public.    The  evidence  was 
held  to  be  inadmissable.     Patteson,  J.,  said  if  the  question  had 
been  of  boundaiy  merely,  the  statement  of  the  deceased  person 
would  have  been  receivable,  but  evidence  of  reputation  as  to 
boundary  is  not  let  in  where  the  question  is  whether  a  road  is 
public  or  private.  And  again, "  the  declaration  signified  nothing, 
the  question  being  not  of  boundary,  but  as  to  the  character  of 
the  road,  whether  public  or  private."    It  was  said  that  the 
case  shewed  that  if  the  question  had  been  of  boundary  the 
evidence  would  have  been  admissable,  and  therefore,  it  was 
argued  would  bind  this  case.    There  may  be  some  doubt  of 
this  admissability  when  all  that  is  said  by  the  Judge  is  con- 
sidered, but  admitting  it,  still  the  case  fails  in  application  to 
the  present.    If  the  road  was  public  all  would  have  a  right  in 
it,  and  the  objection  of  want  of  interest  would  not  arise  there 
as  here.    If  a  private  road,  a  stranger  having  no  right  to  its 
use  and  no  interest  in  the  land  through  which  it  passed,  could 
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not  have  raised  the  question  of  its  boundary.  And  again, 
the  admissibility  of  the  evidence  of  boundary  in  that  case  has 
no  point  here,  where  it  is  contended  that  the  acts  of  Mr. 
Kavanagh  are  condvsive.  Had  it  been  decided  in  that  case 
that  evidence  of  the  acts  of  the  deceased  person  was  or  would 
have  been  conclusive,  there  would  have  been  some  application, 
otherwise  there  is  none.  The  issue  raised  by  the  pleading  here 
is  whether  or  not  the  defendant  is  possessed  of  any  land  to 
the  east  of  the  western  boundary  of  the  8t  Peter's  estate. 
This,  in  other  words,  is  reduced  to  the  question,  where  is  the 
western  line  ?  On  this  point  the  acts  and  declarations  of  Mr. 
Kavanagh,  whole  owner  of  the  land,  would  be  admissible  if  the 
doeaments  failed  to  shew  the  true  line.  But  the  defendants 
say  they  are  conclusive,  and  that  he,  a  stranger,  has  a  right  to 
hold  all  the  world  bound  by  them,  although  documentary 
evidence  should  establish  a  different  line.  To  such  a  length, 
I  need  hardly  say,  the  case  of  The  Queen  v.  Bliss  does  not 
extend.  I  dread  the  unnecessary  extension  of  any  principle 
which  permits  the  title  to  real  estate  to  be  affected  by  oral 
testimony — from  my  experience  of  cases  where  important 
rights  have  been  determined  upon  evidence  of  that  kind  but 
little  trustworthy,  and  I  may  have  had  the  more  diflSculty  in 
bringing  my  own  reason  to  accept  the  case  of  Woodberry  v. 
Gates  from  the  fact  that  circumstances  occurred  soon  after  the 
trial  which  would  probably,  had  the  cause  been  tried  a  few 
months  later,  have  led  the  jury  to  reject  the  evidence  on  which 
it  was  chiefly  decided  as  unreliable.  The  ATnerican  Courts 
have  generally,  I  believe,  exercised  a  great  deal  of  laudable 
caution  on  this  point.  I  will  refer  to  one  case  in  which  the 
doctrine  of  conventional  lines,  and  leading  authorities  on  that 
subject,  are  considered,  and  in  which  the  adherence  to  principles 
is  strongly  manifested.  It  is  Torry  v.  Chandlery  decided  in 
the  Appellate  Court,  in  affirmance  of  decisions  of  the  Court 
below.  Snd  Volume  of  Appeal  Cases,  New  York,  p.  354.  The 
defendant,  claiming  to  be  owner  of  nine  acres  of  land,  which 
were  bounded  by  a  ditch  on  one  side,  came  to  a  parol  agree- 
ment with  the  plaintiff  that  the  ditch  should  be  the  boundary 
between  them,  and  upon  this  agreement  he  was  let  into 
possession  and  made  valuable  improvements,  and  after  he  had 

been  in  possession  five  years  the  plaintiff  brought  an  action  of 
19 
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ejectment  against  him,  and  recovered.  In  giving  judgment 
the  learned  judge  stated  that  it  did  not  appear  that  the  defend- 
ant had  any  title  to  the  lands  on  either  side  of  the  ditch  except 
such  as  he  derived  under  the  parol  agreement,  and  at  the  time 
it  was  made  he  did  not  appear  to  have  had  the  title  of  a 
naked  possession,  for  the  jury  had  found  affirmatively  that 
the  plaintifi  then  had  the  actual  title  and  the  actual  possession 
on  both  sides  of  the  pretended  line.  The  learned  Judge  proceeds 
to  say  :  "  Such  an  agreement  cannot  be  otherwise  than  wholly 
inoperative  and  void.  It  is  within  the  Statute  of  Frauids,  for 
if  effect  is  given  to  it  its  operation  will  be  to  vest  in  the  defend- 
ant the  title  to  the  nine  acres  without  the  writing  required  by 
the  statute.  This  is  not  the  case  of  a  disputed  boundary 
line,  which  the  parties  might  adjust  and  establish  by 
parol,  because  there  can  be  no  disputed  boundary  where 
there  are  no  adjoining  lands  of  different  owners.  The 
validity  and  legal  force  of  parol  agreements  and  submissions 
to  settle  disputed  boundary  lines  was  long  resisted,  upon  the 
ground  that  in  effect  they  passed  the  title  to  real  property 
without  the  solemnities  required  by  the  statute.  The  Courts, 
however,  held,  upon  very  substantial  grounds,  that  such 
agreements  and  submissions  did  not  affect  the  title.  If  they 
were  confined  to  the  sole  object  of  ascertaining  the  true  line 
of  separation,  they  gave  effect  to  the  title  which  the  parties 
to  such  agreements  really  had  and  left  the  Statute  of  Frauds 
in  full  force.  The  learned  Judge  cited  Jackson  v.  Dysling^ 
2  Gaines,  198;  Robertson  v.  McNeil,  12  Wend.,  578.  He  pro- 
ceeds to  say  what  is  in  dii*ect  application  to  the  case  before 
us.  **  It  is  to  be  observed  that  to  make  these  parol  agreements 
and  submissions  effectual  for  any  purpose,  the  parties  to  them 
must  maintain  towards  each  other  the  relation  of  adjoining 
ownera.  It  is  absurd  to  suppose  that  a  parol  agreement  to 
establish  a  boundary  where  one  of  the  contracting  parties  is 
an  owner,  and  the  other  has  neither  the  title  nor  the  posses- 
sion, can  be  of  any  avail," — and  he  subsequently  says  that  in 
all  the  cases  this  was  "  an  indispensable  prerequisite,  without 
which  the  agreements  could  not  have  been  sastained."  He 
also  cited  Adams  v.  Rockwell,  16  Wend.,  285 ;  Glark  v. 
Rothsayt  19  Wend.,  320 ;  being  cases  where  the  true  line  was 
capable  of  being  ascertained  by  the  deeds,  in  relation  to  which. 
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io  the  last  of  these  cases,  the  learned  Judge  who  delivered  the 
opiaion  is  stated  to  have  said  "  that  upon  principle  when  the 
description  in  the  deed  designates  a  piece  of  land  as  that  con- 
veyed, the  description  cannot  departed  from  by  parol  evidence 
of  interest,  or  of  acquiescence  in  another  boundary,  unless  such 
an  adverse  possession  be  shown  as  is  in  itself  a  bar  to  an  eject- 
ment" In  the  case  of  Torry  v.  Chandler,  the  judgment  was 
given  for  the  plaintiff,  on  the  ground  that  if  the  parol  agree- 
ment of  1848  could  be  held  valid,  its  effect  would  be  to  take 
from  the  true  owner  and  vest  in  the  defendant,  a  lot  of  nine 
acres  of  land,  lying  north  of  the  ditch,  to  which  he  showed  no 
manner  of  title  or  claim,  and  no  relation  which  would  authorize 
him  to  negotiate  or  contract  in  regard  to  the  boundary  line. 
And  it  was  held  that  the  improvements,  cutting  brush  and 
removing  logs, — were  not  of  a  character  to  estop  the  plaintiff 
from  assei*ting  his  title. 

On  the  subject  of  estoppel  by  misrepresentation,  or  stand- 
ing by,  in  the  case  of  Freeman  v.  Cooke,  (June,  1848,)  2 
Exch.,  Welsby,  Hurleston  &  Gordon,  661,  it  was  held  that 
although  the  representation  was  made  so  as  to  induce  the 
defendant  to  do  the  act  complained  of,  yet  if  not  wiht  the  inten- 
tion of  deceiving  him, — or  if  it  was  contradicted  before  being 
acted  upon,  so  that  considering  the  statements  altogether,  no 
reasonable  man  would  have  acted  upon  the  original  representa- 
tion as  true, — on  either  ground  the  representation  was  not  con- 
clusive. And  in  Howard  v.  Hudson,  2  EL  &  Bl.,  10,  Lord 
Campbell,  reviewing  the  cases,  said;  "If  a  party  wilfully 
makes  representation  to  another,  meaning  it  to  be  acted  upon, 
and  it  is  acted  upon,  that  gives  rise  to  what  is  called  estoppel. 
It  is  not  quite  properly  so  called,  but  it  operates  as  a  bar  to 
receiving  evidence  contrary  to  that  representation  as  between 
these  parties.  Like  the  ancient  estoppel  this  conclusion  shuts 
out  the  truth  and  is  odious,  and  must  be  strictlv  made  out. 
The  party  setting  up  such  a  bar  to  the  reception  of  the  truth 
must  show  both  that  there  was  a  wilful  intent  to  make  him 
act  on  the  faith  of  that  representation,  and  that  he  did  so  act." 
On  principle  the  defendant's  had  no  status  that  authorized  his 
enquiry  into  anything  that  Mr.  Kavanagh  said  or  did  in  oppo- 
sition to  his  own  title,  and  the  finding  of  the  Jury  having 
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proceeded  solely  on  the  assumption  of  his  acts  and  declarations, 
the  verdict  cannot  stand,  although  every  other  proposition  I 
have  advanced  were  erroneous.  It  is  well,  I  think,  that  the 
learned  Chief  Justice  brought  this  question  up  for  considera- 
tion,  for  the  interest  of  individuals  and  the  peace  of  commu- 
nities are  concerned  in  having  it  known  that  they  mrho 
speculate  in  finding  vacant  land  between  old  grants,  engage 
in  a  hazardous  enterprise.  The  present  case  was  one  peculiarly 
of  that  character,  for  the  Kavanagh  and  McNah  grants  appear 
to  have  been  so  connected  as  to  afford  little  hope  of  dissev- 
ering them  so  as  to  admit  a  third  party  to  interpose  himself 
between  them,  and  the  long  understood  possession  of  the 
plaintiffs  was  not  likely  eventually  to  be  overborne  by  a 
claimant  making  no  pretence  of  title  or  possession. 

I  have  given  more  time  to  the  consideration  of  the  ques- 
tions involved  in  this  case  than  any  difficulty  in  their  solution 
required;  the  principles,  however,  are  of  much  practical 
importance.  The  property  is,  I  presume,  of  considerable 
value,  and  opinions  entitled  to  deference  demanded  a  careful 
review  of  the  subject. 

On  the  whole  case,  then,  I  am  clearly  of  opinion,  that  "  due 
north''  in  the  grant  means  north  by  the  magnet ;  that  the  six 
chains  from  the  old  fort  were  merely  designed  to  indicate  the 
pond,  and  cannot  control  the  line,  which  must  reach  the  pond 
whether  it  were  more  or  less  distant  from  the  fort  than  six 
chains;  that  there  is  nothing  in  the  grant  to  indicate  the 
eastern  more  than  the  western  side  of  the  pond,  for  the  posi- 
tion of  the  line,  and  that  by  the  plan  and  also  by  the  evidence 
it  is  certain  that  the  western  side  of  the  pond  is  that  on 
which  the  line  reaches  the  bay,  and,  therefore,  I  think  the 
line  claimed  by  the  plaintiffs  was  indisputably  made  out  to  be 
the  western  boundary  of  the  grant.  I  am  of  opinion  that  the 
acts  and  declarations  of  Mr.  Kavanagh,  as  far  as  they  tend  to 
show  the  position  of  the  line,  are  ineffectual,  inasmuch  as  a 
different  line  is  shown  to  be  the  true  one  by  controlling 
evidence,  and  as  far  as  they  are  offered  as  concluding  the 
question  and  shutting  out  evidence  of  the  true  line,  they  are 
inadmissible.  There  ought,  therefore,  to  be  a  new  trial,  in 
every  view  in  which  the  case  can  be  considered. 
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Young,  C.  J. — ^I  entirely  concur  in  the  opinion  delivered 
by  the  Equity  Judge.  I  thought  at  the  trial  that  on  the  true 
construction  and  meaning  of  the  grant  the  title  was  in  the 
plaintiffs.  There  was  a  difficulty,  it  is  true,  in  the  pond  being 
described  as  lying  six  chains  from  the  old  fort,  whereas  it  was 
eight  or  nine  chains  upon  the  ground ;  but  taking  the  words 
of  the  grant  and  the  plan  annexed  to  it,  there  was  a  much 
greater  difficulty  in  leaving  the  pond  west  of  the  line,  which 
was  plainly  intended  to  be  within  it.  The  plan  was  drawn 
by  the  Surveyor  GeneraU  and  must  have  been  founded  on 
actual  survey  of  the  outer  lines,  The  points,  at  least  must 
have  been  fixed,  and  the  course  of  the  lines  determined.  Now 
it  was  clear  that  the  line  N.  22^  E.,  and  the  line  due  north 
were  not  intended  to  be  parallel  to  each  other;  and  the 
defendant's  surveyor  in  making  them  so,  not  only  departed 
altogether  from  the  plan,  but  created  a  vacancy  where  there 
was  none.  The  value  of  a  plan,  as  illustrating  a  deed  or 
grant  was  well  shown  in  the  case  oi  Lyle  v.  Richards,  15  Law 
Times  Keports,  1,  where  the  House  of  Lords  in  Jvme,  1866, 
affirmed  a  judgment  of  the  Exchequer  Chamber  reversing  the 
judgment  of  the  Court  of  Queen's  Bench.  A  grant  of  a  mine 
to  Ri^harda  described  the  boundary  on  the  south  to  be  by  a 
straight  line  of  355  fathoms  from  John  Vincent's  house  to  a 
bound-stone,  (describing  it)  "  which  said  premises  are  particu- 
larly delineated  by  the  map  on  the  back  of  this  deed."  The 
map  represented  the  line  to  be  drawn  from  the  north-easi 
comer  of  Vincenfa  house.  In  an  action  of  trespass  against 
Richards,  parol  evidence  was  given,  which  the  jury  believed, 
that  Vince7U*s  house  was  wrongly  placed  on  the  map.  This 
was  held  by  two  of  the  Law  Lords,  Lord  Westbury  dissenting, 
to  be  a  question  of  law  for  the  Judge  alone,  and  that  the  Judge 
was  bound  to  hold,  that  wherever  Vincent's  house  was  in  fact 
situate,  the  boundary  must  be  drawn  from  the  north-east 
comer  thereof.  It  will  be  seen,  therefore,  that  great  import- 
*ance  was  attached  to  the  map.  In  construing  the  deed,  the 
Lord  Chancellor  said  that  the  Court  was  bound  to  look  at  the 
map  as  forming  part  of  the  deed.  The  use  of  it  was  to  clear 
up  what  without  it  was  uncertain.  It  is  admitted,  said  Lord 
Wesibury,  that  the  map  must  be  treated  as  incorporated  into, 
and  forming  part  of  the  parcels  in  the  deed.    He  thought, 
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therefore,  that  on  a  question  of  parcel  or  no  parcel,  parol 
evidence  should  he  received.  That  question  does  not  arise  in 
this  case,  but  the  above  decision  of  the  court  of  last  appeal 
illustrates  the  principle  which  ought,  in  my  opinion,  to  apply 
to  all  cases  where  a  plan  is  attached  to  a  grant  and  referred 
to  in  the  usual  terms.  It  is  to  be  considered  as  incorporated 
with  the  grant,  and  to  be  construed  along  with  it ;  and  as  it 
seems  to  me  impossible  to  withhold  the  land  in  question  from 
the  plaintiffs  without  disregarding  the  plan,  the  words  of  the 
grant  ought  to  be,  and  as  I  think  may  without  difficulty  be 
construed,  so  as  to  be  consistent  with  the  plan.  On  the  eflTect 
of  Mr.  KavanagKa  real  or  supposed  admissions,  I  concur  also 
with  the  majority  of  'the  Court,  and  hold  them  of  no  avail  in 
depriving  him  of  the  title,  if  the  title  was  in  him. 

WiiiKiNS,  J. — I  have  been  by  no  means  able  to  arrive  at 
that  clear  conclusion  in  this  case  which  my  brother  Judges 
have  reached.  On  the  contrary,  I  have  found  it  very  per- 
plexing, especially  in  relation  to  the  question  "  how  far  the 
plan  annexed  to  the  grant  can  be  permitted  to  aid  the 
construction  of  the  descriptive  words  in  the  instrument  itself.** 
If  I  had  found  in  those  words,  on  the  point  of  inquiry  about 
the  western  boundary  of  the  Kavanagh  land,  now  belonging 
to  the  plaintiffs,  any  particular  reference  to  the  plan, — for 
instance,  if  the  language  had  been,  **  to  a  point  due  north  of  a 
small  pond  as  appears  by  the  plan  hereunto  annexed,''  there 
could  have  been  no  difficulty,  inasmuch  as  on  looking  at  the 
plan,  we  find  the  line  in  question  so  running  from  or  rather  by, 
the  western  side  of  the  pond  as  to  include  the  whole  pond  in  the 
area  granted.  But  there  is  nothing  in  the  description  which 
points  to  the  plan  in  particular  relation  to  the  line  which  we 
are  endeavouring  to  discover.  Of  course  the  plan  must  be 
considered  as,  to  some  extent,  a  part  of  the  grant,  because,  as 
in  the  printed  stereotyped  formula  used  in  all  the  patents  of 
that  day,  these  words  are  superadded  to  the  written  descrip- 
tion, ^'and  hath  such  shape,  form,  and  marks  as  appears  by  a 
plan  thereof  hereunto  annexed,**  words  which,  however,  are 
completely  satisfied,  if  we  suppose  them  in  their  generality 
merely  designed  to  show  the  general  form  and  configuration 
of  the  land  granted. 
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Bat  it  is  not  in  that  respect  alone  that  there  is  a  difficulty 
in  explaining  the  words  by  this  plan.  The  plan  is  plainly 
erroneous  in  one  important  particular,  and  for  that  reason  I 
find  it  difficult  safely  to  rely  upon  it  at  all.  If  that  part  of  it 
which  indicates  the  position  of  the  western  line  in  relation  to 
the  pond  must  be  regarded  as  the  result  of  an  actual  survey 
made  by  the  government  surveyor,  and  therefore  adopted  by 
the  Crown  as  a  part  of  the  description,  so  must  also  be 
regarded  the  very  words  used  which,  referring  of  course  to  the 
year  1805, — the  date  of  the  grant — describe  the  pond  as  "  six 
chains  (not  six  chains  more  or  less)  from  an  old  fort,  which 
old  fort  is  marked  on  the  plan,"  and  yet  when  the  scale  is 
applied  there  is  false  demonstration  in  the  plan  in  that  respect, 
for  the  eastern  end  of  the  pond  is  not  six  chains  but  nine 
chain!5  from  the  fort.  If  the  surveyor  has  been  so  careless 
and  inaccurate  as,  on  a  plan  purporting  to  be  drawn  on  a 
particular  scale,  to  represent  two  objects  named  in  the  descrip- 
tion, to  be  mutually  distant  nine  chains,  when  the  words 
declare  that  distance  to  be  six  chains,  and  thus  contravene  an 
expressed  declaration  of  the  grantor,  what  security  have  we 
that  in  drawing  his  plan  he  has  not  departed  from  the  inten- 
tion of  the  Crown  in  the  manner  in  which  he  has  delineated 
thereon  the  western  line  in  its  relation  to  one  of  those  two 
objects  referred  to  ?  • 

The  words  used  force  on  my  mind  a  conviction  that  *'  six 
chains  "  is  named  because  the  distance  by  admeasurement  was 
ascertained  to  be  such.  On  principle,  then,  I  think  it  very 
doubtful  whether  a  Court  could  have  recourse  to  parol 
evidence  for  the  purpose  of  showing  that  that  declaration  of 
the  grantor,  made  as  of  a  fact,  existing  sixty  years  before  the 
trial,  was  falsa  deTnondratio  when  made.  Even  if,  however, 
such  evidence  were  admissible,  sufficient  evidence  exists  in  this 
case,  in  my  judgment,  to  warrant  an  inference  that  such 
declaration  of  a  fact  may  have  been,  in  the  nature  of  things, 
quite  true  at  the  date  of  the  gi*ant. 

Again  this  question  obtrudes  itself,  viz.,  if  the  intention  of  the 
grantor  had  been  to  make  "  the  western  end  of  the  pond  "  the 
western  line  of  the  land  gi*anted,  as  the  plaintiffs  contend,  and  as 
the  plan  would  indicate,  why  was  not  plain  language  to  that 
effect  used  by  the  Crown  ?  If  the  plan  cannot  be  used  to  aid  the 
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construction,  then  that  view  of  intention,  as  afforded  by  the 
words  which  Kavanagh  evidently  adopted,  would  appear  the 
natural  and  proper  one.  Bissett^  speaking  of  a  time  (1827) 
when  McNah  owned  to  the  west  of  Kavcmagh^  and  when  it 
would  have  been  for  KavanagKa  interest  to  have  established 
his  western  line  moi^e  to  the  westward,  represents  him  as 
walking  to  the  eastern  side  of  the  pond,  (which,  by  the  way, 
he  called  six  chains,  in  reference  to  the  fort  by  which  he  had 
been  standing,)  and  when  by  the  pond,  pointing  to  a  fence 
seen  to  the  north,  and  saying  "  the  fence  is  not  a  true  f ence^ 
but  here  the  place  where  I  stand,  and  to  which  you  (Biasetf) 
have  seen  me  walk,  is  the  boundaiy  of  the  Kavanagh  land." 
There  is  not  a  particle  of  conti'adiction  between  the  boundary 
so  spoken  of  and  the  fence  then  so  seen  by  Bisaett  and 
Kavanagh,  and  at  other  times  seen  and  spoken  of  by  others. 
The  fence,  no  doubt,  was  a  cattle  fence,  a  fence  in  a  wilder- 
ness, a  fence  made  in  the  most  convenient  and  easiest  place 
and  direction,  near  to  but  not  on  the  line,  No  farmer,  in  a 
wilderness  especially,  where  there  is  a  swamp,  as  proved  in 
this  case  in  the  exact  line,  ever  thinks  of  putting  his  brush 
on  the  line.  Here  it  is  certain  Mr.  Kavan-agh  did  not  attempt 
to  put  his  fence  on  the  line,  for  Strachan  in  truly  describing 
it,  says ;  "  It  ran  in  an  oblique  form  from  the  Bras  d'Or  to 
LitUe  St  Peters  haii)our."  He  says  (showing  conclusively 
that  it  could  not  possibly  be  intended  for  a  true  fence) ;  "  On 
the  Bras  d'Or  lake  side  it  would  be  half  a  mile  from  the 
western  line  of  the  Kavanagh  lot,  and  on  the  south  side  of  it 
would  be  about  from  four  to  five  chains.''  Now,  inasmuch  as 
whether  the  true  western  line  of  Kavanagh  was  on  the  west 
or  the  east  of  the  pond,  it  was  a  line  running  due  north  and 
south ;  the  fence,  which  was  oblique  in  degrees  varying  from 
half  a  mile  at  one  end  to  four  chains  on  the  other,  demon- 
strably was  not  the  boundary.  Therefore,  when  Maurice 
Kavanagh,  speaking  of  this  very  fence  in  connection  with 
Crowley's  survey,  says  the  fence  was  put  on  the  line,  he 
could  only  mean  in  an  approximate  sense.  He  shows  this 
beyond  controversy,  when  immediately  he  adds  these  decisive 
words,  *'  the  fence  which  was  made  was  a  line  fence  to  keep 
the  cattle  out  from  the  west."  Kavanagh  certainly  did  not 
make  this  "  cattle  fence  "  straight,  but  he  made  it  as  it  was 
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obviously  for  this  among  other  reasons,  viz.,  to  avoid  that  bog 
which  is  proved  to  have  run  along  the  eastern  side  of  the  line. 
Thus  cursory  and  uninterested  observers,  knowing  that  the 
fence  was  Kavanagh'a,  and  not  knowing  that  it  was  not  placed 
on  the  line,  or,  speaking  without  precision,  would  naturally 
enough  call  it  the  line.  Kavanagh,  who  knew  where  his 
exact  line  was,  and  why  the  fence  was  put  where  it  was, 
would  say,  as  he  did  say,  '•  it  was  not  the  line."  Hear  Jackson, 
"the  fence,"  he  says,  ''was  burnt  down, — it  was  there  for 
many  years, — it  ran  east  of  a  swamp  on  both  sides."  Cross- 
examined,  "  Kavanagh  cut  hay  to  the  fence,"  Kow  mark  what 
follows ;  "  Every  one  said  it  was  a  line ;  I  never  heard  Mr. 
Kavanagh  say  it  was." 

There  is  not  a  word  in  Strachan'a  evidence  which  shows 
that  any  line  west  of  the  pond  was  ever  run  for  Kavanagh,  or 
recognized  by  him, .  Strachan*8  knowledge  of  the  locality  is 
from  1822  to  1829.  It  is  a  matter  certainly  derivable  from 
his  own  words,  that  the  line  he  speaks  of  and  calls  "  the 
Kavanagh  west  line,"  is  the  line  run  by  or  for  McNah,  and 
identical  with  that  line  on  portions  of  it  which  Titus  Smith 
afterwards  ran  for  the  plaintiffs.  (Compare  line  22  with  line 
50.)  Sira>chan  says ;  "  I  know  the  McNab  land ;  I  know  the 
line  between  that  and  the  Kavanagh  property ;  I  know  a  pond 
on  the  western  boundary  called  OneiVs  pond,  close  beside  the 
seashore ;  I  know  where  this  line  touches  the  Bras  d'Or  lake ; 
this  line  comes  near  the  South-West  Branch  of  Bras  d!Or 
lake ;  Kavana^Ks  land  lies  on  the  cast  side  of  this  line,  and 
McNab's  now  on  the  west"  Again,  on  his  cross-examination, 
he  speaks  unmistakeably  thus ;  "  I  was  not  there  on  McNab'a 
survey,  but  have  been  shown  it  by  my  father,  and  by  the 
whole  men  working  their  statute  labor."  This  was  in  October, 
1822.  He  is  clearly  wrong,  by  the  w^ay,  as  to  the  time  named, 
for  McNah's  survey  was  made  in  182G.  This  evidence  amounts 
to  no  more  than  this,  viz.,  first,  he  assumes  McNaVs  eastern 
line  to  have  been  identical  with  Kavanagh* s  western  line; 
secondly,  his  own  words,  when  speaking  of  the  eastern  side  of 
the  pond  are,  "  I  never  knew  of  any  line  being  there, — it  was 
only  to  protect  the  meadow."  This,  so  far  as  regards  the  parol 
evidence,  is  all  that  there  is  to  oppose  to  Mr,  Kavanagh's 
express  declaration,  that  his  line  was  on  the  east  of  the  pond. 
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Viewing  this  question  of  construction  apart  from  the  plan, 
and  its  being  indispensable  in  order  to  give  effect  to  the 
words  of  the  description  in  regard  to  the  west  line,  to  find  two 
geometrical  points,  one  on  the  pond,  the  other  on  the  Bras 
d'Or  lake,  the  grant  must  fail  in  respect  to  that  line,  unless  a 
geometrical  point  at  or  on  the  pond  be  considered  as  indicated 
by  the  words  to  be  at  the  actual  contact  of  the  eastern  end  of 
the  pond  in  1805  with  a  line  drawn  to  the  pond  from  the  old 
fort  It  would  not  be  very  unreasonable  to  suppose  (but  for 
the  plan)  that  "  six  chain"),''  a  result  of  actual  measurement, 
was  inserted  in  it  in  order  to  fix  a  geometrical  point  at  the 
end  of  it  where  it  touched  the  pond  in  prospective  contempla- 
tion of  a  possible  change  from  natural  causes,  in  the  position 
of  the  extreme  eastern  end  of  the  pond,  which  would  neces- 
sarily occasion  uncertainty.  So  Mr.  Kavanagh  appears  to 
have  construed  his  grant,  and  as  to  how  far  his  construction, 
his  acts  and  declarations  whilst  the  owner  and  occupier,  on 
true  legal  principles  properly  affected  this  verdict,  we  may 
derive  some  valuable  suggestions  from  a  Massachusetts  deci- 
sion, reported  in  Waterman  v.  Johnson,  13  Pick.,  261.  I  do 
not  wish,  however,  to  be  understood  as  intimating  a  doubt  as 
to  the  right  of  Kavanagh,  or  any  other  person  claiming  under 
him,  to  establish  if  he  could,  at  any  future  time,  not  affected 
by  hostile  possession,  a  clear  right  on  his  part  to  claim  by  a 
boundary  further  west  than  than  that  by  which  he  originally 
considered  himself  limited.  But,  it  appears  to  me,  that  if  that 
clear  right  be  not  shown,  the  acts  and  the  declarations  of  the 
original  grantee,  since  dead,  as  to  what  this  boundary  was, 
done  and  made  on  the  land,  ought  to  have  great  weight  as 
evidence  in  any  forensic  contention  respecting  it.  We  must 
bear  in  mind,  also,  that  if  McNaVs  grant  be  bounded  towards 
the  east  by  the  western  bound  of  Kavanagh,  then  McNah,  or 
any  person  claiming  under  him,  will  be  entitled  to  advance 
towards  the  east  until  he  reach  the  true  western  line  of  the 
Kavanagh  grant,  wherever  that  may  be.  I  must  not  omit  to 
notice  that,  even  permitting  the  plan  to  show  the  west  line, 
as  in  1805,  touching  the  western  end  of  the  pond,  yet  as  it  is 
in  proof  that  the  western  end  has  since  that  period  extended 
very  considerably,  some  of  the  witnesses  say  as  much  as  two 
chains,  towards  the  west,  we  have  thus  interposed  another 
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very  formidable  difficulty  in  adjusting  a  question  tried  in 
1867,  which  turns  on  the  point,  **ivh£re  was  that  precise 
vje^teym  end  of  the  pond  %n  1805  /"  Important  interests  of 
parties,  and  especially  of  the  defendant,  in  relation  to  his 
buildings,  are  involved  in  that  very  question. 

It  is  most  import&nt,  also,  to  bear  in  mind  that  this  case, 
treated  at  the'  trial  as  a  case  of  latent  ambiguity,  and  so 
treated  without  objection,  was,  as  such,  put  to  the  jury,  on 
the  whole  evidence,  as  a  question  depending  on  what  they 
thought  of  the  admissions  of   Kavanagh,  his  surveys  and 
fences,  and  the  survey  by  Lewis,     The  verdict  showed  the 
opinion  of  the  jury  on  those  points  of  inquiry.     How  can  we 
(if  it  was  a  case  of  latent  ambiguity)  without  violating  our 
decisions,  and  especially  the  recent  one  of  Peters  v.  Silver^ 
reverse  their  decision  ?     No  objection  was  urged  at  the  trial, 
or  on  the  argument,  as  to  the  mode  in  which  the  mixed  ques- 
tion of  constiiiction  was  submitted  to  the  jury.     If  the  verdict 
w  to  be  set  aside,  how  is  the  learned  Judge  who  may  preside 
at  a  future  trial  to  put  the  case  to  another  jury  ?     Is  he  to 
pat  it  as  it  was  submitted,  or  is  he  to  pass  on  the  question,  as, 
not  one  of  latent  ambiguity,  but  one  which  demands  his  own 
judicial  construction,  in  view  of  the  grant  and  plan,  or  of  the 
grant  without  the  plan  ?    These  dissentient  or  rather  dubi- 
tant  views  of  mine,  will  not,  of  course,  affect  the  judgment 
out  they  may  be  found  worthy  of  consideration  when  the 
case  comes  ad  aliud  examen. 


PETER  SMITH  y.  JOHN  McEACHREN. 

Acnov  on  a  ymmtoory  not«.  Defence  that  the  ooniideratlon  for  the  note  consisted  in 
P>ft  of  charges  for  intoxlcat!ni(  liquors  sold  by  plaintiff  to  defendant,  in  quantities  less  than 
owjpUlon. 

Beld,  that  under  the  provisionB  of  the  Lieenu  Act,  Revised  Statutes,  (Srd  SeriesX  c.  19, 
ftc  16,  the  note  was  void. 

The  effect  of  the  Act  being:  to  render  such  sales  of  liquors  actually  illegal, 
Held,  that  the  law  would  not  permit  psjrments  made  by  the  debtor  on  account  to  be 
ai^ropriated  by  the  creditor  to  charges  for  liquors  thus  sold,  even  though  the  appropriation 
be  made  with  the  debtor's  consent. 

Young,  C.  J.,   now,  (12th  August,   1868,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  on  a  promissory  note  for  £4o  Os.  7d., 
dated  25th  January,  1862,  and  made  payable  to  the  plaintiff 
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or  order  three  days  after  date.  The  writ  contained  also  the 
commo^  counts,  to  which  the  defendant  pleaded  that  he  did 
not  make  the  note  and  was  never  indebted.  The  original  of 
the  note  was  lost  after  action  brought,  and  a  copy  was  given 
in  evidence.  The  plaintiff  testified  that  it  had  never  been 
indorsed,  but  filed  a  bond  of  indemnity  with  a  sufficient  surety 
under  the  Practice  Act,  Revised  Statutes  (3rd  Series)  c  134, 
section  270.  The  note  was  set  out  as  if  it  was  made  to  the 
plaintiff  and  was  not  negotiable,  and  on  a  motion  to  amend 
the  Judge  allowed  the  words  "  or  order "  to  be  inserted 
in  the  writ.  The  writ  describes  also  the  note  merely  as 
overdue,  without  specifying  the  three  days,  for  want 
of  which  the  defendant's  counsel  moved  for  a  nonsuit.  He 
objected  also  that  the  search  for  the  original  note  was  not 
sufficient,  and  that  the  bond  of  indemnity  was  too  late  at  the 
trial.  His  main  defence,  however,  was  that  the  note  compre- 
hended a  charge  for  intoxicating  liquors,  bringing  it  within 
the  License  Ad,  Revised  Statutes,  (3rd  Series),  chapter  19, 
section  16.  It  then  appeared  that  the  plaintiff,  on  three 
occasions,  on  the  last  of  which  the  note  was  taken,  had 
made  settlements  with  the  defendant  by  deducting  all  such 
charges  from  the  debit  side  of  the  account,  deducting  at  the 
same  time  a  like  sum  from  the  credit,  and  leaving  the 
balance  just  where  it  was.  Whether  this  could  be  legally 
done,  with  or  without  the  consent  of  the  defendant,  and 
how  such  consent,  if  given,  should  be  evidenced,  were  ques- 
tions which  I  reserved  at  the  trial.  The  question  of  consent 
I  left  to  the  jury,  who  found  for  the  plaintiff,  and  the  case 
was  argued  during  the  present  term  on  the  various  points 
that  had  been  taken. 

We  are  all  of  opinion  that  the  amendment  at  the  trial  was 
right,  and  it  would  certainly  have  been  extended  to  the  ot^er 
words  omitted  had  it  been  asked,  or  the  objection  taken  in 
time.  There  being  no  doubt  of  the  identity  of  the  note  and 
of  the  sufficiency  of  the  search,  we  were  not  disposed  to  disturb 
the  vei'dict  on  these  grounds.  As  regards  the  indemnity  we  saw 
no  reason  for  requiring  it  to  be  filed  at  any  fixed  time  before 
the  trial.  The  loss  in  some  cases  might  occur  just  before  the 
trial,  so  it  might  not  be  discovered  till  after  its  commencement, 
and  no  wrong  could  be  done  to  the  defendant  if  he  had  sufficient 
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security.  In  this  case,  also,  as  the  note  had  never  been  indorsed, 
and  withont  indorsement  could  never  rise  in  judgment  against 
the  defendant,  it  seemed  from  the  case  Rolt  v.  Watson,  4  Bing., 
273,  that  the  plaintiff  could  have  recovered,  although  no 
indemnity  had  been  given. 

The  main  defence  was  attended  with  more  difficulty  and 
has  elicited  among  us  some  difference  of  opinion.  The  Legis- 
lature, in  the  section  already  cited,  has  enacted  that  no  person 
shall  recover  or  be  allowed  to  recover  or  set-off  any  charge  for 
intoxicating  liquors  in  any  quantity  less  than  one  gallon, 
delivered  at  one  and  the  same  time,  (which  was  the  species  of 
charge  in  the  case  on  hand,)  and  all  specialties,  bills,  notes, 
agreements,  or  accounts  stated,  given,  or  made,  in  whole  or  in 
part,  for  or  to  secure  such  charge  shall  be  void.  The  same 
provisions  have  existed  since  the  First  Series  of  the  Meviaed 
&Va^te^8,  published  in  1851,  and  before  that  period,  except  that 
accounts  stated  have  been  more  recently  added.  The  English 
Act,  24  George  II.,  chapter  40,  section  12,  enacts  that  no  person 
"  shall  be  entitled  unto  or  maintain  any  cause,  action,  or  suit 
for,  or  recover  either  in  law  or  in  equity  any  sum  or  sums  of 
money,  debts,  or  demands  whatever,  for  or  on  account  of  any 
Kpirituous  liquors,  unless  such  debt  shall  have  been  really  and 
boTia  fide  contracted  at  one  time  to  the  amount  of  twenty 
shillings  and  upwards."  It  will  be  perceived,  therefore,  that 
our  Act  goes  farther  than  the  English,  inasmuch  as  it  avoids 
any  security  given  or  made,  in  whole  or  in  part,  to  secure  any 
charge  for  liquor  for  which  an  action  cannot  be  maintained. 
Charges  of  small  amounts'  in  contravention  of  this  law  would 
thus  invalidate  large  and  valuable  securities,  although  these 
might  have  passed  into  the  hands  of  innocent  third  parties,  a 
consequence  which  the  Legislature,  in  its  anxiety  to  check  or 
extirpate  a  baneful  traffic,  probably  did  not  pause  to  consider. 
We  must  look  at  the  law,  therefore,  steadily,  as  it  is  neither 
pushing  it  further  than  its  language  will  warrant,  nor  shewing 
favor  to  any  ingenious  expedients  for  evading  its  operation. 
So  far  as  the  expedient  in  this  case  is  concerned,  it  is  obvious 
that  the  consent  of  a  debtor,  when  in  the  power  of  his  creditor, 
can  scarcely  be  regarded  as  a  voluntary  act,  and  will  often  be 
given  because  it  dare  not  be  refused.  It  is  not  duress,  nor 
does  it  come,  perhaps,  within  the  definition  of  that  undue  or 
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preponderating  influence  from  which  a  party  is  sometimes 
relieved.  But  on  the  other  hand  it  is  not  that  kind  of  consent 
which  waives  a  strict  right  or  cures  an  error,  nor  it  is  a  wrong 
which,  being  done  to  a  willing  party,  ceases  in  the  eye  of  the 
law  to  be  a  wrong.  Let  us  look  to  this  case,  then,  first  of  all  in 
the  light  of  appropriation  or  pait  payment. 

It  was  said  at  the  argument  that  the  Legislature,  in  this 
16th  section,  had  not  gone  so  far  as  in  the  case  of  usury, 
because  they  had  declared  the  securities  only,  and  not  the 
contract,  void ;  but  it  must  be  conceded  that  this  turns  upon  a 
very  nice  distinction.  The  contract  on  a  sale  of  liquors,  for 
which  there  is  neither  recovery  nor  set*off,  and  the  security 
containing  which  is  avoided,  approaches  as  near  as  possible  to 
a  contract  void  in  law.  Yet  the  law  respects  it  to  this  extent, 
that  the  money  once  paid  for  such  liquors  cannot  be  recovered 
back. 

It  appears  by  the  plaintiff's  books  in  this  case  that  the 
defendant  made  payments  ftom  time  to  time,  according  to  the 
custom  of  the  country,  in  produce,  without  specific  appropria* 
tion,  and  that  the  c&sh  payments  were  few  and  of  small  amount 

Are  such  sales  or  deliveries  of  produce  to  be  accounted 
payments,  and  if  they  are,  what  power  of  appropriation  over 
them  does  the  law  confer  on  the  country  trader  ?  These  are 
interesting  inquiries  in  more  senses  than  one.  The  first  question 
has  arisen  in  England,  chiefly  upon  the  exception  in  the  Siat'- 
ute  of  Liviitations  that  "  nothing  therein  contained  shall  alter 
or  take  away  or  lessen  the  effect  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  person  whomsoever."  Whether 
the  rendering  of  service  or  the  delivery  of  goods  is  to  be  treated 
as  a  part  payment  will  depend  on  the  agreement  of  the  parties. 
This  is  the  test  applied  in  Williama  v.  Oriffiihs,  2  Cr.,  Mee, 
&  Ros.,  47,  and  in  Hart  v.  JVoa/i,  Id.  p.  337.  There  must  be 
payment,  said  the  Court,  or  something  equivalent  to  it,  and  it 
must  be  so  agreed  by  the  parties.  In  Hooper  v.  Stephens^  4 
Ad.  &  El,  71,  which  was  assumpsit  for  the  price  of  hay  sold 
to  the  wife  before  marriage,  the  plaintiff,  to  take  the  case  out 
of  the  Statute,  proved  that  within  six  years  of  the  commence- 
ment of  the  action,  the  wife,  who  was  then  single  and  kept  a 
public  house,  said  to  the  plaintiff:  ^' Mr.  Hooper,  you  must 
make  use  of  some  spiriti  I  know.    Why  not  have  it  of  me  ? 
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As  long  as  I  owe  you  money  for  hay,  if  it  is  ever  so  little,  it 
will  be  a  way  to  lessen  the  debt."  The  plaintiff  then  took  a 
gallon  of  gin  at  12s.  It  was  contended  that  this  delivery 
of  goods  by  the  wife  was  equivalent  to  a  part  payment,  and 
barred  the  statute.  And  upon  argument  the  Court  held  that 
it  was.  "  Where  anything  is  received,"  said  Lord  Denman, 
"  upon  agreement  in  reduction  of  a  debt,  that  is  a  payment 
sufficient  to  take  the  debt  out  of  the  Statute  of  Limitations" 
But  according  to  Addison  on  Contracts,  5th  Ed.,  1010,  if  the 
delivery  and  acceptance  are  nothing  more  than  the  common 
case  of  two  tradesman,  each  selling  goods  to  the  other  without 
any  agreement,  that  the  goods  delivered  on  the  one  side  should 
be  considered  as  payment  for  those  delivered  on  the  other,  the 
transaction  will  not  amount  to  a  payment  within  the  proviso. 
It  is  obvious,  I  think,  that  this  limitation  which  Addison 
founded  on  the  case  of  Cottam  v.  Partridge,  4  Scott's  N.  R., 
834,  has  little  application  to  the  transactions  in  a  country 
store,  where  nec&ssaries  and  cheap  luxuries  for  the  most  part 
are  dispensed  on  the  one  hand,  and  the  produce  of  the  dairy  or 
the  farm  are  accepted  by  the  other  as  payments,  in  fact,  for 
the  supplies  so  furnished  by  the  trader. 

This  view  will  settle  a  question  that  has  frequently  arisen 
on  circuit,  and  such  deliveries  will  hereafter  be  accounted  as 
payments  affecting  both  the  form  and  the  costs  of  suits  where 
a  balance  is  claimed.  See  also  Owens  v.  Denton,  1  Cr.,  Mee..& 
Ros.,  711. 

Now  as  to  the  appropriation  of  these  payments  by  the 
plaintiff,  the  general  principle  is  stated  in  the  fewest  words,  I 
think,  by  Chief  Justice  Tindal  in  Mills  v.  Fowkes,  5  Bing.,  N. 
C,  455  :  "  The  civil  law,  it  is  said,  applies  the  payment  to  the 
more  burdensome  of  two  debts,  wheie  one  is  more  burdensome 
than  the  other ;  but  I  do  not  think  that  such  is  the  rule  of  our 
law.  According  to  the  law  of  England,  the  debtor  may,  in 
the  first  instance,  appropriate  the  payment,  solvitur  in  modo 
sdventis,  if  he  omit  to  do  so  the  creditor  may  make  the  appro- 
priation redpitur  vn  modo  recipientis,  but  if  neither  make 
any  appropriation  the  law  appropriates  the  payment  to  the 
earlier  debt  The  defendant  here  contends  that  when  the 
creditor  fails  to  make  any  appropriation  at  once,  the  law  will 
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appropriate  the  payment  to  the  more  burdensome  debt,  but  the 
decisions  are  clearly  the  other  way." 

Where  a  plaintiff  has  two  demands,  and  one  of  them  clearly 
illegal,  as  where  the  one  is  for  goods  sold,  and  the  other  for 
money  lent  on  an  usurious  contract,  the  plaintiff  cannot 
appropriate  tlie  payment  to  the  latter.  "  This,"  said  Lord 
Tenterden,  "  is  only  saying  that  where  a  person  has  two 
demands,  one  recognized  by  law,  the  other  arising  on  a  matter 
forbidden  by  law,  and  an  unappropriated  payment  is  made  to 
him,  the  law  will  afterwards  appropriate  it  to  the  demand 
which  it  acknowledges,  and  not  to  the  demand  which  it 
prohibits."     Wright  v.  Laing,  3  Bar.  &  Ores.,  165. 

This  principle  reduces  the  case  in  hand  to  a  single  point, 
whether  a  sale  of  liquors  contrary  to  section  16  of  our  Act  is 
wholly  forbidden  by  law,  a  point  which  we  must  determine  by 
the  cases  in  the  English  Courts  and  their  analogy  to  ours.  These 
cases  are  not  quite  consistent,  and  require,  therefore,  to  be 
examined  and  contrasted  with  each  other.  In  Phillpot  v, 
Jones,  2  Ad.  &  £1.,  41,  decided  in  1834,  where  part  of  the 
plaintiff's  demand  was  for  liquor  supplied  to  the  defendant  in 
sums  under  20s.  on  any  one  day,  and  the  plaintiff  applied  an 
unappropriated  payment  to  these  sums,  he  was  not  permitted 
to  recover  the  balance.  "  He  did  not  recover,"  said  Tawnion, 
J.,  "  for  the  spirits  in  this  action,  if  the  jury  were  of  opinion 
that  he  had  been  paid  for  those  already."  "  The  question  is,*' 
said  Lord  Denman,  "  whether  the  jury  were  warranted  in 
saying  that  the  former  paj'ment  was  on  account  of  the  spirits. 
The  defendant  made  no  appropriation  of  that  payment,  the 
plaintiff,  therefore,  might  elect  at  any  time  to  appropriate  it 
to  their  part  of  his  demand."  "  The  payment,"  said  Wiiliams, 
J.,  **  having  been  made  on  account  of  the  spirits,  is  valid.  The 
defendant  could  not  have  brought  an  action  to  recover  the 
money  back."  So  in  a  previous  nisi  prins  case,  that  of 
Cniilcshank  v.  Hoze,  1  Moo.  &  Rob.,  100,  two  sums  being  due 
to  the  plaintiff,  the  one  for  spirituous  liquors  supplied  in 
quantities  not  amounting  to  20s.  at  a  time,  the  other  for  board 
and  lodging,  it  was  held  by  Lord  Tenterden  that  the  plaintiff 
might  apply  payments  generally  made  to  the  account  for 
spirituous  liquors,  as  the  statute  only  prevented  the  seller  from 
maintaining  an  action  for  the  price  of  the  liquors,  and  there 
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was  nothing  in  it  to  enable  a  party  paying  for  them  to  recover 
back  the  payment  so  made.  In  the  case  of  Jackson  v.  AlU'Ul, 
Peakes  N.  P.  Cases,  180,  the  plaintiff  was  a  liquor  merchant, 
and  the  defendant  took  one  side  of  a  house  belonging  to  him, 
the  other  side  being  occupied  by  one  Eaton,  who  sold  liquors 
on  account  of  the  plaintiff.  The  defendant  kept  an  eating-house, 
and  the  liquors  consumed  by  the  customei^s  there  were  had 
from  Eaian  as  they  were  wanted.  It  was  contended  that  the 
plaintiff  could  not  recover,  but  Lord  Kenyon  thought  the  case 
did  not  fall  within  the  mischiefs  which  the  Statute  of  Oeorge 
II.  was  intended  to  remedy.  Its  object  was  to  prevent  the 
pernicious  effects  of  dram  drinking,  which  had  been  found 
extremely  injurious  to  the  lower  orders  of  society.  His 
Lordship  might  have  added  that  they  had  been  found  equally 
injurious  to  whatever  order  had  indulged  in  them.  In  the 
present  case  the  liquors  were  not  sold  to  the  defendant  for  his 
own  consumption,  but  for  the  use  of  the  guests  rasorting  to  his 
house  in  the  way  of  his  trade,  a  distinction  that  has  not  been 
altogether  approved  of.  In  Spencer  v.  Smith,  3  Camp.,  9, 
which  was  an  action  against  the  acceptor  of  a  bill  of  exchange, 
the  defendant,  who  was  employed  in  the  recruiting  service, 
pleaded  that  the  consideration  of  the  bill  was  for  spirits 
supplied  by  the  plaintiff,  contrary  to  the  Act,  to  recruits  and 
others  under  the  defendant's  command.  But  Lord  EUen- 
borough  was  of  opinion  that  the  statute  did  not  extend  to 
invalidate  a  security  so  given. 

These  four  cases  seem  mther  to  sustain  the  legality  of  the 
consideration,  notwithstanding  the  prohibition  to  sue.  In  the 
case  of  Scott  v.  GUlmore,  however,  3  Taunt.,  226,  it  was  held 
at  bar  that  a  bill  of  exchange,  part  of  the  consideration  for 
which  was  spirituous  liquoi-s  sold  in  less  quantity  than  20.< 
value,  wab  totally  void,  though  part  of  the  consideration  was 
money  lent.  "  The  statute,"  said  Mansfield,  C.  J.,  "  does  not 
in  terms,  indeed,  avoid  the  security,  but  it  makes  the  consider- 
ation illegal,  not  merely  void,  and  the  security  is  entire  and 
cannot  be  apportioned,  and  since  it  is  partly  given  for  an 
illegal  consideration,  the  whole  bill  is  void."  "  Perhaps,"  said 
Beathf  J.,  "  it  might  be  different  if  for  part  of  the  amount  of 
the  bill  there  were  no  consideration,  so  that  the  illegality  of 

part  tainted  the  whole."    In  the  case  of  QUpin  v.  RencUe, 
20 
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Selw.,  N.  P.,  85,  which  was  assumpsit  for  goods  sold  and 
delivered,  it  appeared  that  the  defendant  had  run  up 'a  score 
for  grog,  beer  and  hemngs  consumed  by  him  at  a  public  house 
kept  by  the  plaintiff.  It  was  objected  at  nisi  privs  that  the 
demand  for  the  grog  could  not  be  sustained,  being  illegal 
within  the  Statute  of  Oeorge  II,'*  Thomeorif  B.  was  of  this 
opinion,  observing  however,  that  the  statute  was  confined  to 
spirituous  liquors.  The  plaintiff  recovered  for  the  residue  of 
the  demand,  but  had  he  taken  a  security,  it  seems  he  would 
have  lost  the  whole.  In  Bumyeat  t.  Hutchinson,  5  Bar.  and 
Aid.,  241,  Lord  Tenderden  said  :  "  The  words  of  the  Act  are 
free  from  doubt  They  contain  a  general  and  absolute  pro- 
hibition of  the  sale  of  spirits  unless  delivered  in  quantities 
amounting  to  more  than  20s.  in  value  at  one  time.  We  are, 
however,  desired  to  narrow  the  construction  by  introducing 
the  qualifications  of  a  sale  to  the  consumer  himself  and  by 
confining  it  to  the  cases  where  the  spirits  have  been  sold  alone. 
But  it  would  be  a  gi*eat  evil  to  introduce  such  qualifications^ 
and  I  think  if  we  did  so  we  should  probably  defeat  the 
intentions  of  the  Legislature." 

This  construction  was  adopted  by  the  Court  in  Hughes  ▼. 
Done,  1  Q.  B.,  294*,  where  the  earlier  cases,  including  Jackson 
V.  AltwiU,  are  reviewed,  ''  That  the  prohibition  in  the  Act  is 
in  terms  a  prohibition  of  all  sales  of  spirituous  liquors  to  a  less 
amount  than  20s.,  it  is  impossible,"  says  Lord  Denman, "  to 
doubt" 

It  will  be  perceived  that  in  these  later  and  more  authoritative 
cases  the  incapacity  to  sue  for  spirituous  liquors  under  the 
English  Act,  when  the  sale  does  not  amount  to  20s.,  is  held  to 
be  equivalent  to  a  general  and  absolute  prohibition  of  sales  to 
a  less  amount.  In  other  words,  such  sales  are  declared  to  be 
illegal,  a  conclusion  which  it  is  difiicult  to  reconcile  with  the 
case  of  Philpolt  v.  Jones,  Lord  Denman  took  part  both  in  that 
case  and  in  Hughes  v.  Done,  but  the  latter  case  having  been 
more  deliberately  and  fully  considered,  and  being  posterior 
also  in  point  of  time,  must  govern  us.  Our*  Act  contains  the 
same  incapacity  to  sue,  substituting  quantities  under  one  gallon 
for  sales  under  20s.,  and  the  principle  being  the  same,  and  the 
avowed  objects  of  both  Acts  to  restrain  immoderate  drinking, 
we  must  adopt  the  same  construction. 
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Now  we  have  already  seen  that  sales  under  our  act  having 
been  thus  declared  to  be  illegal,  the  law  will  not  'permit 
unappropriated  payments  to  be  applied  to  such  sales,  and  the 
appropriation  by  the  plaintiff  in  the  case  in  hand  could  not  be 
legally  made  of  his  own  authority.  But  the  jury  have  found 
that  the  appropriation  was  made  with  the  consent  of  the 
defendant,  and  it  remains  to  consider  the  legal  consequences 
and  effect  of  a  consent  so  given.  This  is  a  very  important 
and  a  very  interesting  question.  It  appears  from  the  minutes 
that  in  the  three  settlements  between  the  parties  liquors  in 
small  quantities  were  included  to  an  amount  exceeding  £20, 
and  by  the  contrivance  adopted  form  in  point  of  fact  a  con- 
siderable  part  of  the  note  in  suit.  If  we  hold  this  to  be  good 
and  just  we  can  easily  perceive  to  what  an  extent  it  may  be 
carried.  Settlements  of  a  like  kind  will  every  where  prevail. 
The  law  will  be  practically  set  at  naught,  and  the  obvious 
intent  of  the  Legislature  defeated.  The  question  is,  has 
the  Court  the  power,  and  if  it  has  the  power,  is  it  not  its 
duty  to  protect  the  defendant  and  others  in  like  circumstances, 
illiterate  and  needy  like  himself,  from  the  consequences  of  a 
consent  which  is  at  once  a  mockery  of  the  law  and  a  surrender 
of  his  rights  without  consideration.  The  rule  of  "  volenti  non 
fit  injuria"  holds  only  where  the  party  has  a  freedom  of 
exercising  his  will,  and  we  cannot  persuade  ourselves  that 
there  has  been  any  free  and  intelligent  exercise  of  the  will 
here.  We  think  ourselves  well  justified,  therefore,  in  holding 
that  the  defendant  should  not  be  bound  by  such  consent,  and 
that  the  rule  for  a  new  trial  should  be  made  absolute. 
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"  I%«MNiP«ppIlod  to  bare  bis  bail  bond  cancelled,  on  the  fjounds  that  be  m-as  pnnafng  hie 

ordinary  butineM  as  Garriage-makery  had  a  large  stock  of  carriages  on  band,  had  no  Intention 
of  leaving  the  Province,  and,  moreover,  being  the  holder  of  defendant's  promlasoiy  note,  he 
had  issued  a  sammons  and  capias  upon  it  a  few  days  before  the  present  action  was  bfftmgfat, 
and  had  theretai  given  plalntm  credit  for  the  very  daim  sued  for  In  this  cause. 

field,  that  the  bail  bond  should  be  canoelled. 

DesBarres,  Jm  Ziow,  (August  12,  1868,)   delivered  the 
judgment  of  the  Court : — 

In  this  case  an  order  was  granted  by  Mr.  Justiee  T>odd  on 
the  It^h  of  A'prH  last,  calling  on  the  plaintiff  to  show  cause 
why  the  defendant  should  not  be  dischai^d  from  custody 
under  the  capias  issued  in  this  cause,  or  the  bail  bond  deliv* 
ered  up  to  be  cancelled,  on  the  gi'ound  that  he  was  not  about 
to  leave  the  Province  when  the  capias  was  issued.     The 
defendant  in  the  affidavit  in  which  the  order  was  granted, 
states  that  he  had  not  any  intention  of  leaving  this  Province 
at  the  time  the  writ  of  capias  in  this  cause  was  obtained,  nor 
had  he  then  any  intention  of  leaving  the  Province.    That  he 
had  resided  in  Halifax  for  nine  years  and  upwards,  and 
during  that  time  was  not  absent  from  the  Province  for  three 
months  altogether;  that  he  had  been  doing  business  here 
during  the  whole  of  said  nine  years  and  upwards  as  a  carriage 
dealer,  and  had  then  a  stock  of  carriages  on  hand  here  for 
sale  as  usual  \  that  he  was  not  indebted  in  the  city  otHcdifax, 
in  the  Province  of  Nova  Scotia,  to  the  extent  of  $50  in  all. 
but  that  there  are  large  amounts  due  to  him  here,  several  of 
which  are  secured  by  judgments  entered  in  this  Court ;  that 
ho  is  interested  in  gold  properties  in  Nova  Scotia  in  Sker- 
brooke  and  Wine  Harbour  of  considerable  value,  and  that  he 
has  a  good  defence  to  this  action  on  the  merits ;  that  he  holds 
the  plaintiff^s  promissory  note  for  $700,  and  issued  a  summons 
and  capias  a  few  days  before  this  suit  was  commenced  against 
him  upon  this  note,  giving  him  credit  on  the  note  for  his 
claim  now  sued  for ;  and  lastly,  that  he  intended  to  continue 
residing  in  the  Province  of  Nova  Scotia, 

The  plaintiff  in  showing  cause  against  the  order,  produced 
an  affidavit  made  by  himself  on  the  29th  of  April,  in  which 
he  states  that  the  defendant  told  him  about  four  weeks  before 
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ihat  he  had  come  from  the  United  States,  where  he  had  been 
for  some  time  to  settle  up  his  business  here ;  that  after  doing 
80  he  calculated  and  intended  to  return  to  Philadelphia,  where 
his  family  resided ;  that  defendant  told  him  he  would  remain 
here  but  a  short  time,  and  from  what  he  told  him  he  believed 
that  the  defendant  intended  to  leave  the  Province  in  a  short 
time  and  was  then  arranging  his  business  to  enable  him  to  do 
80.  That  from  his  language  he  believed  the  defendant  would 
not  be  in  the  Province  at  the  time  of  the  sitting  of  this  Court 
in  October  next.  That  he  had  a  good  cause  of  action  against 
the  defendant  on  the  merits,  and  verily  believed  the  defendant 
had  pleaded  to  it  solely  for  delay,  and  to  get  him  to  endeavor 
to  set  aside  the  bail  bond  given  in  this  case,  praying  that  the 
rule  or  order  to  set  aside  the  bail  bond  might  be  discharged, 
as  he  believed  it  was  his  only  security  for  the  debt  sued  for. 

Now  the  plaintiff  does  not  controvert  the  fact  stated  by 
the  defendant,  that  he  has>esided  and  carried  on  his  business 
as  a  carriage  dealer  here  for  upwards  of  nine  years,  and  that 
he  had  a  stock  of  carriages  on  hand  for  sale  as  usual ;  nor 
does  he  deny  the  very  important  statement  made  by  the 
defendant,  that  being  the  holder  of  the  plaintiiTs  promissory 
note  for  $700,  he  had  issued  a  summons  and  capias  against 
him  upon  that  note  a  few  days  before  the  present  action  was 
brought,  in  which  he  had  given  the  plainuff  credit  for  the 
very  claim  he  has  sued  for  in  this  cause.  It  is  true  the 
plaintiff  states  generally  that  he  has  a  good  cause  of  action 
against  the  defendant  on  the  merits,  but  that  is  not  a  sufficient 
answer  to  the  important  statement  of  the  defendant  to  which 
I  have  referred,  and  which,  being  unanswered,  we  think  quite 
enough  to  authorize  the  Court  to  make  the  rule  absolute  for 
setting  aside  the  bail  bond  given  by  a  person  who  is  prose- 
cuting his  ordinary  business,  and  who  swears  he  has  no 
intention  of  leaving  the  Province.  The  rule  must,  therefore, 
be  made  absolute  with  costs. 
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PETER  SMYTH  v.  DONALD  McLEAN  et  al. 

Tbb  plaintiff,  u  administrator  to  Ho^h  HcLean,  sold  certain  landi  at  public  auction  to 
one  Hardinir,  (d^ng  him  a  deed  thereof,  and  on  the  same  day,  Harding  re-convef  ed  the  lands 
to  plaintiff.  There  was  no  eridenoe  to  show  that  the  platntiff  did  not  act  in  fcood  faith,  and 
for  the  benefit  of  the  estate.  Plaintiff  brought  ejectment  against  defendants,  who  were 
brothers  of  Hugh  McLean,  and  were  in  possession  of  the  property,  and  they  resisted,  on  the 
ground  of  his  having  no  title,  contending  that  he  could  noi  acquire  title  through  himeelf,  tm 
administrator. 

HOdt  on  the  principle  of  McLeod  v.  Qmiei,  ante  p.  257,  that  plainttrs  title  was  ralid  at 
law. 

DoDD,  J.,  now,  (August  12, 186S,)  delivered  the  judgment 
of  the  Court : — 

Ejectment  tried  before  the  Elquity  Judge  at  Port  Hood  in 
Jwrie^  1866,  when  the  jury  by  consent  found  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  whole 
case,  with  leave  to  draw  inferences  as  a  jury  might,  subject 
also  to  the  questions  of  law,  and  with  power  to  enter  such 
judgment  as  the  Court  might  direct,  or  to  order  a  new  trial. 

The  case  was  argued  during  the  present  term  by  Blanchard^ 
Q.  C,  for  the  plaintiff,  and  William  Johnston  for  the  defend- 
ants. There  were  no  authorities  cited  by  either  of  the  learned 
gentlemen.  The  facts  of  the  case,  as  made  out  on  the  part  of 
the  plaintiff,  as  the  defendants  called  no  witnesses,  stand 
uncontradicted.  The  plaintiff  claims  the  land  by  a  deed  from 
John  Harding,  dated  10th  November,  1860,  who  purchased 
the  lands  therein  contained,  at  public  auction,  from  the  plain- 
tiff, as  the  administrator  of  ffugh  McLean,  by  deed  dated  also 
10th  November,  1860,  and  registered  3rd  December,  the  same 
year.  Hugh  McLean,  the  intestate,  derived  his  title  from  his 
brother  Stephen,  by  deed  dated  NovemJ>er,  1837,  and  Stephen 
derived  his  title  from  his  father,  Hugh  McLean,  the  grantee 
from  the  Crown  of  the  same  lands  by  deed  dated  December^ 
1835.  These  two  last  deeds  between  the  father  and  son  and  the 
brothers,  it  was  contended  at  the  argument  were  not  given  in 
good  faith  but  as  a  cover,  but  for  what  purposes  a  cover,  I 
have  been  unable  from  the  evidence  to  ascertain.  If  proved 
in  the  transaction,  there  was  no  person  so  likely  to  know  it 
as  the  defendant  Donald,  who  resided  with  his  father  from 
infancy  to  his  father's  death  upon  the  lands  in  question,  and 
as  he  was  not  offered  as  a  witness  at  the  trial,  we  may  there- 
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fore  presume  that  he  could  not  impeach  the  fairness  of  the 
transaction.  Fraud  is  never  inferred,  but  on  the  contrary  the 
general  principle  prevails  that  the  act  is  done  in  good  faith, 
leaving  it  to  the  party  that  charges  fraud  to  prove  it.  It  was 
also  contended  that  the  deed  from  Stephen  was  intended  as  a 
conveyance  of  the  property  to  his-  father,  for  if  intended  for 
his  brother  he  would  have  described  him  as  Hugh  SfcLean, 
junior,  and  not  merely  as  Hugh  McLean.  This  description 
might  have  created  some  difficulty,  had  the  deed  not  referred 
to  the  place  of  residence  of  the  brother  as  Hugh  McLean,  of 
Cape  MaboUy  where  the  brother  was  then  residing,  and  had 
been  been  residing  for  some  years,  while  the  father  had 
always  resided  upon  the  lands  in  question  at  Jadiqite,  a 
distance  of  twenty  miles  from  Cape  Mabcnv.  The  deed  at  the 
death  of  Hugh  the  brother,  many  years  after  he  went  into 
possession  of  the  property,  was  found  among  his  papers, 
leaving  no  doubt  on  my  mind  that  he  was  the  person  Stephen 
intended  to  convey  the  property  to.  That,  then,  being  the 
case,  we  have  brought  down  the  title  in  order  from  the  grantor 
to  the  plaintiff,  by  consecutive  conveyances;  but  one  of  the 
questions  raised  at  the  argument  was,  that  the  plaintiff,  under 
the  circumstances  of  this  case,  could  not  derive  title  from 
himself  as  the  administrator  of  Hugh  the  son.  The  evidence 
shows  that  Smyth  the  plaintiff,  as  administrator  of  Hugh,  sold 
the  lan<l  at  public  auction,  he  also  acting  as  auctioneer,  to 
John  Hardmg  for  £117.  It  appears  there  were  several  per- 
sons at  the  sale,  but  there  was  no  proof  that  any  person  bid 
for  the  land  but  Harding,  neither  was  the  converse  shown. 
Harding  purchased  from  the  administrator  by  his  authority 
and  directions,  taking  first  a  deed  to  himself,  and  then  con- 
veying the  property  to  the  administrator.  The  plaintiff  says 
he  had  the  property  purchased,  as  he  was  a  creditor  on  the 
estate  to  a  large  amount,  and  that  unless  he  did  so  the  pro- 
perty would  have  been  sacrificed.  He  admitted  the  property 
was  a  valuable  farm,  but  there  is  no  evidence  to  show  the 
precise  value  at  the  time  of  the  sale.  His  claim  upon  the 
estate  was  about  £300,  which  had  been  proved  in  the  Probate 
Court ;  we  can,  therefore,  well  understand  why  he  was  anxious 
that  the  property  should  not  sell  at  a  sacrifice.  There  is  not 
anything  in  this  case  to  suspect  that  the  plaintiff  did  not  act 
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in  good  faith,  and  for  the  benefit  of  the  estate  and  those  inter- 
ested in  it.  The  case  of  McLeod  v.  OUHes,  decided  in  this 
Court  in  May  last,  brings  the  point  up  as  to  the  legal  right  of 
an  administrator  to  purchase  lands  of  his  intestate  under 
circumstances  nearly  identical  with  those  under  consideration, 
and  in  that  case  the  purchase  was  sustained,  leaving  the 
parties  to  seek  redre&s  in  Equity,  where  their  case  would  be 
decided  upon  principles  of  Equity.  That  case  completely 
governs  the  present,  and  therefore  I  am  obliged  to  uphold  the 
sale  in  this  case  to  the  administrator. 

The  objection  that  no  proof  was  offered  at  the  trial  that 
plaintiff  was  the  administrator,  I  think  is  fully  answered  in 
the  "deed  from  him  to  Harding,  reciting  the  fact  that  he  was 
the  administrator,  &c.  The  Probate  Act,  chap.  127,  sec.  37, 
Revised  Statutes,  (3rd  Series)  enacts  that  any  conveyance 
made  under  the  provisions  of  that  chapter,  and  registered  in 
the  county  where  the  lands  lie,  shall  be  taken  as  presumptive 
evidence  that  the  proceedings  on  which  the  same  is  founded 
were  rightly  had.  This  covers,  it  appears  to  me,  the  difficulty 
raised.  The  conveyance  sets  out,  as  I  have  already  said,  that 
Smyth  was  the  administrator ;  that  fact  was  necessary  to  all 
his  subsequent  proceedings,  the  very  foundation  of  his  authority 
to  meddle  with  the  estate,  and  comes  within  the  express  words 
of  the  act,  and  this  Court  has  on  more  occasions  than  one  so 
constinied  it ;  the  deed  in  compliance  with  the  act  was  regis- 
tered in  the  county  where  the  lands  were  situated. 

The  last  objection  taken  on  the  part  of  the  defendants  was 
adverse  possession  for  a  period  sufficient  to  bar  the  plaintiff's 
title  to  recover.  We  first  must  enquire  who  the  defendants 
are  before  we  enquire  what  their  possession  was.  They  are 
the  children  of  Hugh  McLean,  the  grantee,  brought  up  by 
him  and  residing  with  him  in  his  house.  There  certainly  can 
be  no  adverse  possession  by  the  children,  under  those  circum- 
stances, against  the  father;  neither  can  there  be  adverse 
possession  against  either  brothers  Stephen  and  Hwgh^  they 
being  in  possession  with  the  legal  title ;  and  Hugh,  remaining 
in  such  possession  until  his  death  about  the  year  1854  or  1 855, 
leaving  his  widow  and  children  on  the  property,  who  con- 
tinued their  possession  until  a  few  years  before  1863,  when 
this  action  was  commenced.    It  is  true  that  the  defendants 
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have  always  resided  on  the  property  and  assisted  in  working 
the  •farm,  but  this  gave  them  no  adverse  possession ;  they 
remained  in  the  same  house  first  with  their  father,  then  with 
Stephen  and  afterwards  with  Hugh,  and  when  he  went  into 
possession  after  his  father's  death,  he  assumed  the  entire 
management  and  control  of  the  property,  and,  as  one  of  the 
witnesses  says,  he  was  the  master.  He  allowed  his  son  Hugh 
the  Srd  to  build  a  house  for  himself  on  the  property,  to  which 
the  defendant  Donald  made  no  objections.  He  also  com- 
menced a  house  for  himself,  which  was  finished  by  his  widow 
after  his  death,  when  she  and  her  family  went  to  reside  in  it, 
leaving  the  defendants  to  reside  in  the  old  house ;  and  admit- 
ting their  possession  became  adverse  from  that  time,  it  did  not 
continue  beyond  eight  or  ten  years  before  this  action  was 
brought. 

I  will  now  refer  to  one  or  two  authorities  to  show  I  am 
correct  as  to  the  poseession  of  the  defendants  not  being  adverse 
until  the  widow  of  Hugh  and  her  children  went  from  the  old 
house,  leaving  the  defendants  in  possession  of  it.  The  moment 
a  party  having  a  right  of  entry  enters,  either  by  himself  or  his 
agent,  on  any  part  of  his  property  for  the  purpose  of  taking 
possession,  he  thereupon  becomes  legally  seized  and  possessed 
according  to  the  nature  of  his  title,  and  any  previous  tenants 
in  possession,  and  all  other  persons  who  afterwards  remain  on 
the  property  without  his  leave  or  licence,  and  against  his  will, 
become  trespassers,  Butcher  v.  Butcher,  7  B.  &  C,  399 ;  Hey  v. 
Moorhause,  6  Bing.,  N.  C,  52,  an  actual  entry  with  a  sufficient 
title,changes  the  legal  possession  in  an  instant.  In  Jonesv.  Chap* 
man  (in  error),  2  Exch.,  820,  Maule,  J.,  said,  "  if  there  are  two 
persons  in  afield  each  asserting  a  right  that  the  field  is  his,  and 
each  doing  some  act  in  the  assertion  of  the  right  of  possession, 
and  if  the  question  is,  which  of  these  two  is  in  actual  possession, 
I  answer,  the  person  who  has  the  title  is  in  actual  possession, 
and  the  other  person  a  trespasser,  they  differ  in  no  other 
respects.  You  cannot  say  it  is  a  joint  possession  as  tenants 
in  common.  It  cannot  be  denied  that  one  is  in  possession  and 
the  other  a  trespasser.  Then  that  is  to  be  determined,  as  it 
seems  to  me,  by  the  fact  of  the  title,  each  having  the  same 
apparent  actual  possession.''  The  question  as  to  which  of  the 
two  really  is  in  possession  is  determined  by  the  fact  of  the 
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possession  following  the  title,  that  is  by  the  law  which  makes 
it  follow  the  title,  according  to  the  opinion  of  MavZe,  and  the 
defendants  in  this  case  were  trespassers,  and  if  not  trespassers, 
then  on  the  property  on  sufierence,  aiding  and  assisting  the  legal 
owner  to  work  the  farm  from  which  they  derived  their  sup- 
port; but  no  act  of  theirs  amounted  to  an  adverse  possession 
until  the  widow  left  them  in  the  old  house.  Under  these 
circumstances  the  verdict  must  be  entered  for  the  plaintifi 
with  costs. 


MASON  V.  MAHAB. 

PLAinnrF*  as  Inspector  of  River  Fisheries,  broujrht  an  action  for  a  penalty  aipiinst  defend- 
ant, and  the  latter  not  appcarlncr,  entered  up  Judgment  against  him  for  $40,  the  fall  amount 
of  the  penalty  prescribed  for  the  offence. 

Ileldf  that  before  doin^  so,  the  plaintiff  should  have  glren  some  proof  of  the  offenoe 
before  a  Judge  of  the  Court,  who  would  then  decide,  and  direct  what  penalty  should  be 
hnpoeed. 

DesBarres,  J.,  now,  ri2th   August,  1868,)  delivered  the 
judgment  of  the  Court: — 

This  was  a  summary  suit  brought  by  the  plaintiff,  as  an 
Inspector  of  River  Fisheries^  to  recover  a  penalty  from  the 
defendant  for  setting  bag  nets  for  the  purpose  of  taking  salmon 
within  the  River  Hoaxer,  in  the  County  of  Halifiix,  and  also 
for  setting  bag  nets  for  the  purpose  of  taking  salmon  within 
a  mile  from  the  mouth  of  that  river,  in  .violation  of  the 
provisions  of  chapter  95,  section  5,  of  the  Revised  Statutes. 
The  defendant  not  having  appeared  and  pleaded  to  the  action, 
as  he  was  required  to  do  by  the  writ,  a  judgment  was  entered 
up  against  him  by  the  plaintiff  for  $40,  being  the  amount  of 
the  penalty  claimed  by  the  plaintiff  in  his  bill  of  particulars 
for  the  offences  declared  for,  and  the  question  is  whether  the 
plaintiff  was  at  liberty  to  enter  up  judgment  in  default  as  in 
ordinary  cases  of  debt  for  the  like  amount,  or  whether  it  was 
incumbent  upon  him  in  a  proceeding  like  this  to  give  some 
proof  of  the  offence  before  a  Judge  of  this  Court  upon  which 
to  fix  the  penalty  to  be  exacted  for  such  offence.  The  8th 
section  of  the  Act  declares  that  any  person  who  shall  violate 
any  provision  of  the  three  precedingr  sections  shall  forfeit  a 
sum  not  exceeding  $40,  and  as  it  is  clearly  in  the  discretion  of 
the  Judge,  when  the  action  is  brought  in  this  Court,  instead  of 
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two  Justices  of  the  Peace,  under  the  18th  section  of  the  Act, 
to  impose  a  penalty  for  any  sum  under  $40,  it  does  not  seem 
unreasonable  to  require,  at  all  events  to  permit,  affidavits  of 
the  facts  to  be  made  and  submitted  to  a  Judge  in  a  case  where 
defendant  makes  no  defence  and  the  circumstances  are  entirely 
unknown,  that  the  Judge  may  be  in  a  position  properly  to 
exercise  the  discretion  which  the  A.ct  gives  him  in  that  respect, 
it  never,  as  I  take  it,  having  been  intended  that  in  prosecutions 
under  this  chapter  the  penalties  imposed,  except  as  against 
notorious  offenilers,  should  be  fixed  at  the  highest  sum,  the 
object  of  the  Legislature  being  to  protect  the  river  fisheries, 
without  punishing  too  severely  those  whose  necessities  at 
times  prompts  them  to  violate  the  provisions  of  this  law.  It 
appears  that  a  default  was  regularly  marked  against  the 
defendant  in  this  case,  and  therefore  we  cannot  set  aside  the 
judgment,  but  as  it  may  be  that  the  penalty  is  disproportion ed 
to  the  ofience  committed,  we  will  allow  the  defendant  an 
opportunity,  if  he  thinks  fit  to  avail  himself  of  it,  to  produce 
attidavits  of  the  circumstances,  and  the  plaintiff  to  produce 
affidavits  in  reply  thereto  before  a  Judge,  who  will  then  decide 
and  direct  whether  the  whole  amount  of  the  penalty  for  which 
the  judgment  has  been  entered,  or  a  lesser  sum,  shall  be  exacted 
from  the  defendant  for  the  offence  complained  of.  The 
judgment,  in  the  mean  time,  to  remain  as  a  security  for  the 
amount  to  be  finally  fixed,  and  ordered  to  be  paid  by  the 
defendant  to  the  plaintiff. 


EDWARD  L.  BROWN  v.  A.  CHESLET  et  al. 

DsFENDAirre,  husband  and  wife,  purchased  from  plaintiff  a  house  and  land,  and  a  I.iTge 
portion  of  the  purchase  money  arising  from  funds  to  which  the  wife  hid  been  entitled  In  her 
own  right,  a  deed  was  executed  by  plaintiff  to  the  wife's  brothers,  In  trust  for  her,  and,  by  a 
bond  of  the  same  date,  both  husband  and  wife  bound  themselves  to  the  plaintiff  for  the  pay- 
ment of  tbe  balance  unpaid  of  the  purchase  money.  A  further  sum  was  afterwards  paid  on 
aooount,  uid  subsequently  plaintiff  recovered  Judgment  against  the  husband  for  the  balance 
still  unpaid,  but  issued  no  execution  thereon,  as  the  defendant  was  Insolvent.  The  plaintifl 
then  Bott^t  to  establish  bis  lien  upon  the  land  for  what  was  still  due  of  the  purchase  money. 
Thed^endanis  pleaded  that  it  was  fully  understood  between  all  parties  at  the  time  of  the 
execution  of  the  deed  that  plaintiff  was  to  be  satisfied  with  the  bond  and  nut  to  retain  his 
equitable  Hen,  aad  that  it  was  upon  tiiis  express  understanding  that  the  wife  advanced  the 
money  out  of  her  priyatt  estate.  The  Jury  having  found  in  favour  of  the  defendants  on  the 
iisuee  tbus  raised, 

Held,  that  the  plaintiff  must  be  considered  to  haye  surrendered  bis  Uen,  and  that  the 
verdict  for  defendants  should  be  confirmed. 


316  BROWN  V.  CHESLET  et  al. 

Johnstone,  E.  J.,  now,  (14tli  September,  1868,)  delivered 
the  judgment  of  the  Court: — 

To  establish  a  lien  on  land  for  the  unpaid  purchase  money, 
etc.    Tried  at  Kentville  before   Mr.  Justice    WiUcins,  June 
Term,  1866,  when  a  verdict  was  found  for  the  defendants,  with 
special  findings  on  questions  put  by  the  learned  Judge.    The 
facts  proved  were  briefly  these  : — The  defendants,  Chealey  and 
his  wife,  having  negotiated  with  the  plaintiff  for  the  purchase 
of  a  house  and  land  at  Wolfville  for  £160,  the  plaintiff  gave  a 
bond  payable  to  Chealey  that  on  payment  of  that  sum,  agreeably 
to  certain  notes  made  by  Chesley  to  Brown,  he  would  "  make 
and  execute  a  good   and   sufficient   deed"  of  certain  land. 
Subsequently  the  sum  of  £100  was  paid  to  the  plaintiff,  being 
money  arising  from  funds  to  which  the  wife  in  her  own  right 
had  been  entitled,  and  a  deed  by  the  consent  of  all  the  parties 
was  executed  by  the  plaintiff  of  the  first  part,  Chesley  and  wife 
of  the  second,  and  the  OodfreySy  her  brothers,  of  the  third, 
reciting  that  the  parties  of  the  second  part  had  bargained  with 
Brownior  the  purchase  of  certain  land  for  £160,  with  interest 
from  a  day  preceding,  and  had  requested  him  to  convey  the 
land  to  the  parties  of  the  third  part,  upon  the  trusts  thereinafter 
expressed,  and  that  Brown  had  agreed  thereto.    By  the  deed, 
Brown,  in  consideration  of  £160,  the  receipt  of  which  he 
thereby  acknowledged,  conveyed  the  land  in  fee  to  the  Godfreys 
upon  trust  to  hold  to  the  sole  use  of  the  said  Mary  A.  Chesley 
during  her  life,  and  to  sell  the  land  and  dispose  of  the  purchase 
monies  as  she  might  direct,  and  if  not  so  sold  to  hold  on  her 
death  to  the  use  of  her  children.     By  a  bond  of  the  same  date 
with  the  deed,  Chesley  and  wife,  under  their  I'espective  hands 
and  seals,  bound  themselves  to  the  plaintiff  in  £120,  conditioned 
for  the  payment  by  them  to  plaintiff  within  three  months 
from  the  date  of  £64  18s.  lOd.,  with  interest,  being  the  balance 
unpaid  of  the  purchase  money  for  a  lot  of  land  conveyed  by 
deed  of  that  date  to  Lewis  P.  Godfrey  and  John  B,  Godfrey, 
in  trust  for  the  use  of  the  said  Mai^y  A.  Chesley,  by  the  said 
Edward  L.  Brown,    A  sum  of  £35  or  thereabouts  was  after- 
wards paid,  being  also  the  result  of  property  of  the  wife,  which 
was  credited,  leaving  the  balance  sought  to  be  secured  by 
this  action,  and  subsequently  the  plaintiff  recovered  judgment 
against  Chesley  for  the  balance  he  claimed  to  be  due  on  the 
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bond,  but  did  not  take  execution,  the  defendant  being  unable 
to  pay,  and  having  in  a  suit  by  another  person  taken  the 
benefit  of  the  Insolvent  Debtors'  Act. 

The  defendants  in  their  first  plea  allege  that  it  was  fully 
understood  between  the  plaintiff  and  the  Ohealeys  that  the 
plaintiff  was  not  to  have  an  equitable  lien  for  the  unpaid 
balance,  but  the  bond  was  'given  by  Chealey  and  wife  and 
accepted  by  plaintiff  as  the  only  security,  and  "  the  plaintiff, 
on  accepting  such  security,  abandoned  all  equitable  lien  on  the 
land,  and  relied  on  the  bond  as  his  only  security."  In  the 
second  plea  it  is  alleged  that  the  wife  having  refused  to  pay 
the  £100  except  on  a  deed  to  her  brothers  in  trust  for  her  and 
her  children,  so  that  she  might  have  entire  control  of  the  land, 
the  plaintiff  agreed  if  she  would  pay  him  the  £100  he  would 
accept  the  bond  of  her  husband  and  her  as  security  for  the 
balance,  and  give  such  a  deed  as  she  required,  whereupon  the 
deed  and  bond  were  executed,  and  the  plaintiff  did  not  directly 
or  indirectly,  or  by  any  implication,  so  far  as  defendants  are 
aware,  reserve  any  lien  upon  the  land  for  the  balance,  and  she 
would  not  have  paid  the  £100  nor  her  brothers  accepted  the 
trust  if  they  had  not  been  led  to  understand,  from  the  agreement 
and  arrangement  made  with  the  plaintiff,  that  the  land  was  to 
be  free  from  charge. 

The  plaintifi^s  counsel  at  the  argument  objected  that  the 
alleged  waiver  of  lien  was  not  set  out  with  the  precision 
necessary.  There  is  a  good  deal  of  ground  for  this  objection, 
particularly  as  regards  the  second  plea,  but  I  pass  this  by,  and 
also  several  facts  alleged  and  denied,  on  which  the  jury  have 
passed  in  the  negative,  and  proceed  to  consider  the  case  &s  it 
stands  on  the  evidence  and  finding  of  the  jury,  which  is  that 
''referring  to  the  evidence  of  the  witnesses  apart  from  the 
documents,"  the  understanding  and  agreement  was  that  the 
|)laintiff  was  to  rely  on  the  bond  alone. 

It  would  be  waste  of  time  to  inquire  whether  a  vendor  of 
land  has  a  lien  for  unpaid  purchase  money,  notwithstanding 
his  acknowledgment  of  its  receipt  in  the  body  and  on  the  back 
of  the  deed.  The  principles  that  apply  to  the  subject  have 
been  exhausted  in  all  its  aspects  by  Sir  Thomas  Clarke  in 
Burgess  v.  Wheaie,  1  Eden.,  227 ;  the  Master  of  the  Roils  in. 
JS^aim  V.  Provse,  6  Yes.,  759 ;  Lord  Redesdale  in  Hughes  v. 
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Kearney,  1  S.  &  L.,  132  ;  and  especially  by  Lord  Eldon  in  the 
leading  case  of  Mackreth  v.  St/mmona,  15  Ves.,  329.      The 

• 

principle  is  clear  that  '*a  person  having  got  the  estate  of 
another,  shall  not  as  between  them  keep  it,  and  not  pay  the 
consideration,''  and  the  same  equity  attaches  to  a  third  person 
who  acquires  the  estate  with  full  knowledge.  But  the  circum- 
stances may  be  such  as  that  the  lien  shall  not  attach,  and 
hence  the  numerous  cases  that  have  called  for  adjudication 
since  the  principle  itself  was  established. 

The  first  enquiry  in  the  present  case  is  whether  there  Is 
anything  that  militates  against  the  lien  in  the  documents.  In 
considering  these,  and  without  enlarging  on  their  contents,  I 
cannot  doubt  that  Chedey,  the  husband,  is  to  be  considei-ed, 
not  as  a  stranger,  but  as  intimated,  as  a  vendee  in  the  purchase. 
I  also  think  that  the  ultimate  trust  in  favor  of  Mrs.  Chedey's 
claim  does  not  affect  the  principle, — independently  of  the 
uncertainty  of  this  interest,  which  was  liable  to  be  defeated 
at  the  will  of  the  mother.  I  see  nothing  in  their  case  to 
justify  an  exception  from  the  rule.  The  parties  contracting 
for  the  purchase  were  bound  to  pay  the  price  irrespective  of 
the  use  to  which  they  designed  to  subject  the  land,  and  could 
not  confer  on  those  who  had  no  equities  in  themselves,  and 
were  but  unconscious  instruments  in  their  arrangements  any 
right  superior  to  their  own.  There  is  one  case,  indeed,  in 
which  the  circumstance  of  a  trust  avoided  the  lien,  White  v. 
Wakefield,  7  Sim.,  401,  but  there  the  purchase  was  made  with 
trust  monies  which  were  deposited  for  payment,  and  the 
vendor  allowed  a  portion  to  remain  under  the  absolute  control 
of  one  of  the  trustees,  without  the  concurrence  of  the  rest,  and 
the  Court  would  not  allow  the  vendor  to  come  upon  the 
estate  after  a  loss  of  that  portion  by  the  failure  of  that  trustee. 

The  lien,  however,  may  be  discharged  by  acts  of  the  vendor 
which  evince  his  intention  to  abandon  his  equity,  and  this 
contention  may  be  manifested  in  different  ways,  either  by  the 
sureties  he  takes  or  by  his  expressed  purpose  or  agreement,  or 
circumstances  equivalent  to  an  express  waiver.  But  however 
evidenced  the  intention  of  the  vendor  that  the  line  shall  not 
exist  must  be  a  manifest  intention,  and  the  burden  of  proving 
it  is  on  the  vendee  or  party  alleging  the  intention  to  have 
existed. 
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Judges  both  in  England  and   Am^nca  have  concurred 
in  deploring  the   uncertainty    thus    introduced,    and    have 
regretted  that  either  the  lien  had  not  been  taken  away  alto- 
gether,  or  that  it  had  not  been  decided  that  the  taking  of 
security  should  not  in  itself  destroy  the  lien.     According  to 
the  English  authorities  and  to  many  of  the  Americany  it  is 
not,  however,  the  circumstance  of  taking  a  security,  but  the 
nature  of  the  security  as  amounting  to  evidence  of  plain 
intention,  that  avoids  the  lien.     On  this  Lord  Eldon  comments 
in  these  words ;  "  The   more  modern  authorities  upon  this 
subject  have  brought  it  to  this  inconvenient  state ;  but  the 
question  is  not  a  dry  question  upon  the  facts,  whether  a 
security  was  taken,  but  it  depends  upon  the  circumstances  of 
each  case,  whether  the  Court  is  to  infer  that  the  lien  was 
reserved,  or  that  credit  was  given  exclusively  to  the  person 
from  whom  the  said  security  was  taken."     That  learned  Judge 
goes  on  to  express  an  apprehension  that  in  the  case  before 
him  he  might  mistake  the  fair  result  of  the  circumstances  on 
which  he  had  to  adjudicate,  and  it  is  worthy  of  notice  that 
the  apprehension  thus  modestly  entertained  by  this  eminent 
Judge  was  verified,  for  we  find   later   Judges    more  than 
doubting  the  correctness  of  that  portion  of  his  decision  in 
which  he  held  the  lien  to  have  been  waived  by  security  taken 
in  relation  to  certain  annuities.     Indeed  it  is  impossible  to 
pursue  this  particular  field  of  research  without  perceiving  the 
great  contrariety  of  opinion  entertained  on  questions  of  anal- 
agous  nature  by  minds  the  best  fitted  for  the  investigation ; 
and  here  we  may  learn  a  modest  appreciation  of  our  own* 
judgment,  and  also  the  incalculable  advantage  of  fixed  rules 
and  their  inflexible  observance.     But  although  Lord  Eldon 
speaks  of  each  case  as  governed  by  its  own  circumstances, 
we  are  not  left  without  rules  on  this  branch  of  the  subject, 
and  it  may  be  considered  as  settled  that  in  general  when  a 
bill,  note,  or  bond  is  given  for  the  whole  part  of  the  purchase 
money  by  the  vendee,  the  vendor  does  not  loose  his  lien  for  so 
much  of  the  money  as  remains  unpaid,  unless  there  should  be 
clear  and  convincing  evidence  of  the  intention  of  the  vendor 
to  rely,  not  upon  the  security  of  the  estate,  but  solely  upon 
the  personal  credit  of  the  vendee.    The  reason  is  explained  by 
the  Master  of  the  Rolls  in  Nairn  v.  Prouse,  6  Ves.,  759.    And 
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there  a  distinction  was  taken  which  still  prevails,  although 
with  some  contrariety  of  opinion  on  the  circumstances,  which 
shall  create  the  distinction  that,  if  the  security  be  totally 
distinct  and  independent,  it  will  become  a  case  of  substitution 
for  the  lien,  instead  of  a  credit  given  because  of  the  lien,  and 
the  lien  will  be  lost. 

Having  said  that  I  look  upon  Chedey  not  as  a  stranger 
but  a  party  to  the  purchase,  it  is  unnecessary  to  pursue  the 
the  modifications  that  are  to  he  found  in  the  application  of 
this  distinction.  The  same  thing  may  be  said  more  strongly 
of  his  wife,  and  therefore  in  this  light  the  bond  of  Chedey  sjid 
his  wife  cannot,  I  think,  be  considered  as  an  independent 
secuiity.  Looking,  then,  at  the  instrument  alone,  the  case  is 
simply  that  of  a  release  for  the  purchase  money  in  the  deed, 
and  a  bond  from  parties  intended  as  vendees,  for  the  payment 
of  the  portion  which  was  really  unpaid,  and  therefore  a  case 
in  which,  according  to  the  current  of  the  authorities,  the  lien 
was  not  lost. 

This  brings  the  question  to  the  effect  of  the  evidence  and 
the  finding  of  the  jury,  which  the  counsel  for  the  defendants 
contended  was  conclusive,  and  he  referred  to  authorities  to 
show  that  in  this  Court  new  trials  wei*e  but  rarely  awarded.  I 
cannot  consider  that  this  case  is  not  open  to  enquiry.  Lord 
Cli.  HardwicJce  in  Stdce  v.  Mabboty  2  Ves.,  Sr.,  652,  gave  to 
the  Court  of  Chancery  a  wider  latitude  in  this  particular  than 
courts  of  common  law  exercised.  Lord  Eldon  in  ff  Connor  v. 
Cooke,  6  Yes.,  665,  and  8  Yes.,  535,  had  no  hesitation  on  the 
•  point,  and  in  the  Wardens  of  St  PavVs  v.  Morris^  9  Yes., 
165,  he  defines  the  practice  and  its  reasons ;  so  in  II  Vee.,  52. 
The  cases  have  been  decided  upon  the  intention  manifested 
by  the  acts  of  the  vendor,  and  chiefly  by  the  character  and 
nature  of  the  instruments,  and  it  might  seem  to  militate 
against  established  rules  of  evidence  to  permit  the  lien  to  be 
lost  solely  upon  parol  'declaration  or  agreement.  The  Yice- 
Chancellor  in  Winter  v.  Lord  Anson,  1  Sim.  &  St.,  444,  sug- 
gests the  objection,  and  he  also  answers  it.  He  observes 
"  that  it  is  the  vendor  who  in  the  first  place  attempts  to  raise 
an  equity  against  the  allegation  of  the  deed,  and  if  the  vendor 
be  permitted  to  repel  the  effect  of  the  deed  by  shewing  that 
the  price  was  not  paid,  it  mast  necessarily  follow  that  the 
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vendee  must  be  at  liberty  to  disclose  the  whole  truth,  and  to 
explain  the  reason  why  the  payment  was  not  made."  In  the 
same  case,  3  Runs.,  490,  Lord  Lyndhurst  seems  to  adopt  the 
same  view,  for  he  includes  among  the  reasons  for  his  decision 
the  absence  of  any  express  agreement. 

Having  given  a  general  statement  of  the  evidence  it  is 
unnecessary  to  refer  to  more  than  those  portions  which-  bear 
on  the  alleged   agi'eement  to  waive.     The  p'aintifF  neither 
admits  nor  denies  that  such  an  arrangement  existed.     Putting 
out  of  the  case  any  agreement  respecting  the  registry  of  the 
deed  and  the  raising  of  money  on  it,  because  the  jury  have 
negatived  such  agreement,  the  plaintiffs  testimony  on  this 
point  is  reduced  to  the  single  statement,  "  I  thought  Mrs,  C. 
would  be  bound  in  law  by  the  obligation,"  and  it  is  undis- 
puted that  after  payment  of  the  £35 — the  last  of  Mrs.  Ckeslei/f^ 
money — the  plaintiff  was  desirous  of  having  security  on  the 
land  by  having  the  registry  of  the  deed  withheld,  or  money 
raised  by  the  trustees.     But  as  neither  the  plaintiff's  estimate 
of  the  value  of  the  bond,  or  his  efforts  after  the  agreement 
had  been  consummated,  were  conclusive  evidence  of  what  the 
agreement  actually  was,  the  jury  were  obviously  not  hound 
by  these  circumstances.     It  must,  however,  be  remembered 
that  the  proof  is  in  the  vendees,  the  plaintiff  stands  on  an 
acknowledged  equity  which  can  only  be  lost  by  clear  proof  of 
his  manifest  intention  not  to  rely  on  it.    The  defendants'  case 
rests  on  Mrs,  Chesley's  evidence.     She  says  that  the  £100  was 
paid  at  the  time  the  deed  was  executed,  at  which  time  also 
the  bond  was  given,  and  the  plaintiff  also  received  a  note  or 
security  on  which  the  £35  were  afterwards  paid.     Her  state- 
ments of  the  agreement  are  these :   "  I  told  the  plaintiff  I 
must  have  a  deed  independent  of  anybody, — him  and  evehy 
other  person."     This  is  made  more  explicit  on  cross-examina- 
tion, where  she  says ;  "  I  didn't  recollect  in  what  particular 
house  it  was  that  Brown  was  informed  by  me  that  the  land 
must  be  free  from  his  claim,  as  I  have  stated."    The  only 
answer  she  ascribes  to  the  plaintiff  as  regards  this  is, ''  He  said 
he  would  write  a  deed  which  I  might  submit  to  a  lawyer." 
But  she  goes  on  to  sa}^ — "  I  refused  to  take  a  bond  for  a  deed. 
The  understanding  from  the  very  fii*st  was  he  was  to  have  no 

claim  on  the  property. 
21 
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The  jury  have  found  in  this  evidence  that  there  was  an 
understanding  and  agreement  that  the  plaintiflF  should  rely  on 
the  bond  alone.  The  question  is  not  whether  they  might  not 
have  found  a  different  verdict,  but  whether  the  evidence 
justified  the  verdict.  ^  The  jury  were  authorized  to  believe  the 
verdict  because  the  plaintiff  had  not  said  anything  distinctly 
opposed  to  thes^  statements  of  Idra.  Ckeeley,  and  although  he 
was  examined  before  she  was,  yet  she  said  nothing  that  the 
pleas  did  not  admonish  the  plaintiff  to  expect.  If  it  might 
seem  to  the  jury  to  be  strange  that  he  should  rely  for  the 
balance  of  the  purchase  money  on  so  unusual  a  security,  they 
might  think  it  equally  strange  that  if  he  looked  immediately 
to  the  land  he  should  not  have  taken  the  ordinary  security  of 
a  mortgage,  or  have  given  a  bond  only  for  a  deed,  as  he  had 
done  upon  negotiating  with  Chedey  himself,  and  it  was  open 
to  them  to  consider  that  the  plaintiff  pursued  a  different  course 
in  the  latter  case,  in  consideration  of  the  large  proportion  of 
the  purchase  money  that  was  paid,  and  that  the  accepting  of 
the  money  and  bond,  and  his  delivery  of  the  deed,  after  her 
refusal  to  take  a  bond,  and  after  her  positive  declaration  that 
she  must  have  the  deed  independent  of  him  and  free  from  his 
claim,  were  evidence  of  his  agreement  to  her  terms.  Enter- 
tainining  the  opinion  that  the  evidence  must  be  clear  of  a 
"  manifest  intention ''  to  rely  alone  on  other  security  and  to 
give  up  the  lien  before  the  equity  of  the  vendor  will  he 
discharged,  I  have  hesitated  much  before  determining  on  the 
weight  due  to  the  verdict.  In  Equity  cases  in  the  country, 
from  the  nature  of  our  practice,  a  jury  is  the  tribunal  provided 
in  the  first  instance,  and  their  decision  is  entitled  to  great 
consideration'  After  many  fluctuations  of  opinion,  I  have  felt 
myself  not  to  be  justified  in  disturbing  the  verdict.  The  rule 
must  therefore  be  discharged  and  a  judgment  entered  for  the 
defendants,  with  costs. 
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DvBTDAST,  and  three  others,  proprteton  of  dyke  lands  tn  Onslow,  aforeed  to  bund  a  hreak- 
water  in  front  of  their  lands  for  the  purpose  of  reclaiming^  certain  land  covered  by  nsvig^able 
watM*.  The  works  having  been  destroyed  by  freshets,  defendant,  in  consideration  of  the 
r»>f)ayiiient  tn  him  by  M.  of  the  money  expended  by  him,  afp'eed  to  transfer  to  M.  his  interest 
in  the  nndertaklngr*  M.  harlnur  assented  and  paid  the  amount  stipulated,  operations  were 
renewed  in  1851,  and,  shortly  i^ter,  as  the  result,  land  began  to  form.  In  1863  M.  con r eyed 
bis  interest  in  the  new  formation  to  plaintiff,  who,  with  the  others,  built  a  dyke  around  it,  and 
received  a  quarter  of  the  grass.  Defendant  allowed  the  plaintiff  and  the  other  parties  to 
expend  their  labor  in  making  the  property  valuable,  without  objection,  for  eleven  years  after 
the  iineement  made  with  M.,  when,  for  the  first  time,  he  claimed  an  interest  in  the  new  Iftnd 
sllotted  to  M.  and  conveyed  by  him  to  the  plaintiff,  and  committed  the  trespass  complained  of. 
It  was  argoed  on  behalf  of  defendant  thaU^e  action  of  trespass  could  not  He,  as  the  fee  was 
sun  in  him,  the  transfer  to  M.  being  v«U,  as  having  been  made  by  paiol>  and  there  being  no 
conveyance  in  writing  as  required  by  the  StattUe  of  Praudt. 

Beld,  that  defendant,  when  he  entered  into  the  agreement  with  his  partners  to  make  the 
breakwater,  and  commenced  the  work,  made  himself  liable  to  an  indictment  for  a  nuisance  for 
obstructing  navigable  waters,  and,  consequently,  could  neither  acquire  title  himself  to  the  new 
land  nor  trancfer  any  to  If.,  but  that  plaintiff  having  been  in  possession  when  the  trespasses 
vers  committed,  was  entitled  to  a  verdict,  with  nominal  damages. 

Heldt  also,  that  though  the  Statute  of  Frauds  requires  the  transfer  of  an  interest  in  lands 
to  be  made  in  writing,  the  parol  agreement  for  the  sale  or  transfer,  having  been  partly  per- 
formed, was  enforceable  in  Equity,  there  being  an  Equitable  C<>ttnt  requesting  the  defendant  to 
execute  to  the  plaintiff  a  conveyance  of  all  his  claim  of  interest  in  the  lands  in  qvestiou. 

DoDD,  J.,  now,  (Dec.  5th,  1868,)  delivt^red  the  judgment  of 
the  Court : — 

The  first  and  second  counts  in  the  declaration  in  this  cause 
are  in  trespass  for  breaking  and  entering  the  lands,  &c.,  of  the 
plaintiff,  situate  in  Ondow,  in  the  County  of  Colchester.  To 
these  counts  the  defendant  has  pleaded  several  plea^i,  but  the 
principal  issue  raised  by  them  is  that  of  title,  which  is  denied 
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to  be  in  the  plaintiff,  and  claimed  to  be  in  the  defendant.  The 
third  count  is  in  Equity,  requesting  this  Court  to  order  the 
defendant  to  execute  to  the  plaintiff  a  conveyance  of  all  his 
claim  or  interest  in  the  lands  in  question,  and  to  pay  the 
costs  in  these  proceedings,  and  also  the  damages  sustained 
by  the  plaintiff  by  the  trespasses  of  the  defendant,  and 
to  do  and  afford  the  plaintiff  such  other  remedy  as  he  is 
entitled  to  in  Elquity.  The  defendant,  to  this  count  upon 
equitable  grounds,  pleads  several  pleas.  First  that  he  never 
made  or  executed  anv  such  agreement  as  set  forth  in  the  said 
third  count.  Second,  that  he  never  entered  into  any  agreement 
with  the  plaintiff  respecting  the  lands  and  premises  described. 
Third,  that  the  agreement  referred  to  by  the  plaintiff  as  made 
with  E.  T.  Munro,  referred  to  lands  not  made  up  from  the 
sea  at  the  date  of  it.  Fourth,  that  be  denies  the  statements 
and  allegations  made  and  set  forth  in  the  said  third  count  and 
the  charges  made  therein,  and  joins  issue  upon  them  severally 
and  respectively.  Fifth,  that  the  only  agreement  ever  made 
with  the  said  Munro  referred  to  other  and  different  lands  than 
those  described  in  the  first  and  second  counts  of  plaintiff's 
declaration,  being  lands  solely  known  as  the  second  and  third 
divisions  of  unreclaimed  lands,  and  to  which  latter  lands  the 
defendant  disclaims  all  right,  title  or  possession,  and  denies 
the  right  of  the  plaintiff  to  recover  against  him  in  this  action. 

The  cause  was  tried  at  Truro,  in  October,  1865,  when  it  was 
agreed  that  a  verdict  should  be  entered  for  the  plaintiff  on  all 
the  issues,  with  nominal  damages  on  the  legal  issues,  subject 
to  the  opinion  of  the  Courts  of  Equity  and  Law  on  the  facts 
proved,  with  power  to  the  Court  to  enter  a  verdict  for  the 
defendant,  order  a  new  trial,  or  make  such  decree  as  to  the 
Court  might  seem  fit. 

The  case  was  argued  in  July  last  by  Ritchie,  Q.  C,  for  the 
plaintiff,  and  McCully,  Q.  C,  for  the  defendant.  The  powers 
granted  to  the  Court  by  the  agi-eement  to  enter  the  verdict 
for  either  the  plaintiff  or  defendant  are  very  large,  and  we 
shall  have  no  difficulty  in  disposing  of  the  case  within  the 
limits  conceded  to  us.  There  were  a  great  many  authorities 
referred  to  on  both  sides  at  the  argument,  but  I  do  not  feel 
myself  bound  particularly  to  refer  to  them,  although  I  have 
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examined  them,  but  will  confine  myself  to  one  or  two  cases 
establishing  the  general  principles  that  influence  our  judgment. 

The  facts  of  the  case  are  very  much  as  set  out  in  the 
plaintiflTs  declaration.  The  defendant  and  three  other  persons, 
being  the  riparian  owners  of  dyke  lands  in  Onslov),  bounded 
in  front  by  the  navigable  waters  of  the  Bay  of  Coheqiiid,  on 
the  4th  of  January,  1850,  agreed  to  build  a  breakwater  in  front 
of  their  lands  for  the  purpose  of  reclaiming  certain  portions  of 
the  soil  then  covered  bv  the  said  navifjable  waters,  but  after 
an  unsuccessful  attempt  by  the  expenditure  of  about  £16,  the 
work  they  made  in  pui-snance  of  their  agreement,  was  in  the 
Spring  following,  destroyed  by  heavy  freshets.  The  defendant 
then  agreed  with  one  Munro  to  transfer  to  him  his  interest  in 
the  agreement  so  entered  into  between  him  and  his  three 
co-partners,  upon  the  condition  that  Munro  would  pay  to  him 
his  share  of  the  expenses  they  had  lost  by  the  failure  of  their 
undertaking.  This,  Munro  agreed  to  and  paid  the  amount 
stipulated,  and  he  then  with  the  other  three  parties  to  the 
agreement,  who  received  him  in  the  place  of  the  defendant, 
renewed  the  operations  in  Jume,  1851,  and  marsh  shortly  began 
to  form  as  the  result  of  the  new  work.  The  first  grass  that 
formed  was  divided  equally  between  the  four,  Munro  receiving 
one  share  as  part  owner  in  the  place  of  the  defendant.  The 
first  division  of  the  grass  was  in  1852  or  1853,  and  was  con- 
tinued from  that  time,  from  year  to  year,  up  to  January, 
1863,  when  Munro, /by  deed,  conveyed  his  interest  in  the 
new  formation  to  the  plaintiff.  The  dyking  round  that  forma- 
tion was  completed  in  1864,  he,  the  plaintiff",  doing  his  share 
of  it,  and  receiving  one-quarter  of  the  grass. 

The  trespasses  complained  of  are  admitted  to  be  on  lot  No. 
3,  allotted  to  the.  plaintiff  in  the  division  of  the  formation 
between  him  and  his  three  co-partners.  The  defendant,  though 
perfectly  aware  of  what  was  going  forward  after  he  parted 
with  his  interest  to  Munro  in  the  agreement  between  him  and 
his  partners  for  making  the  breakwater,  remained  a  quiet 
observer  and  allowed  the  plaintiff,  in  connection  with  the 
other  parties,  to  expend  their  labor  in  making  the  property 
valuable,  without  objecting  to  their  doing  so,  until,  according 
to  his  own  evidence,  in  1862,  eleven  years  after  he  had  parted 
with  his  interest  for  a  valuable  consideration,he  for  the  first  time 
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remonstrated  with  them  and  charged  them  with  doing  things 
illegally  in  cutting  the  graas  without  his  leave. 

There  are  some  contradictions  in  the  evidence  on  the  part 
of  the  plaintiff  by  evidence  for  the  defendant,  but  substantially 
the  case  for  the  plaintiff  is  mad^  out  to  the  satisfaction  of  the 
Court,  the  evidence  for  the  plaintiff  pieponderating  over  that 
for  the  defendant. 

The  counsel  for  the  defendant  contended  that  the  plaintiff 
could  not  maintain  trespass  against  him,  as  the  fee  was  in  the 
defendant ;  that  the  transfer  by  parol  of  his  interest  to  Alunro 
was  void,  there  being  no  conveyance  in  writing  as  required 
by  the  Statute  of  Frauds;  that  the  defendant,  being  the 
riparian  owner,  was  entitled  to  the  land  in  question,  although 
formed  by  artificial  means,  and  therefore  had  a  right  to  enter 
and  take  the  grass,  which  is  the  trespass  here  complained  of. 
Upon  the  first  point,  that  no  interest  passed  to  Munro  by  the 
parol  agreement  between  him  and  the  defendant,  I  admit  that  to 
be  the  case,  simply  because  the  defendant  had  no  interest  to 
transfer  in  the  soil,  as  it  then  was  covered  by  tidal  or  navigable 
waters,  and  a  deed  or  conveyance  in  writing,  for  the  same 
reason,  would  have  given  to  Munro  not  an}^thing  more  than 
he  then  possessed  in  common  with  all  Her  Majesty's  subjects^ 
that  is  a  right  to  pass  and  repass  over  those  waters  when  the 
tides  permitted  him  to  do  so.    The  soil  of  the  sea,  estuaries 
and  navigable    rivers    within    the    British    dominions   was 
originally'in  the  Crown  and  remains  so  still,  except  in  those 
cases  where  it  can  be  proved  to  have  legally  passed  into  the 
hands  of  private  persons,  but  whatever  doubts  may   have 
previously  existed  as  to  the  rights  of  the  Crown,  the  question 
was  set  at  rest  by  Lord  St.  Leonards  in  Loi^d  Advocate  v. 
Hamilton,  1  Macq.,  H.  L.,  40,  where  His  Lordship,  as  Lord 
Cliancellor,  advised  the  House  of  Lords  that  with  respect  to 
the  question  as  to  the  rights  of  the  Crown  to  the  bed  of  a 
river,  it  really  admits  of  no  dispute.    Beyond  all  douht  the 
soil  and  bed  of  a  navigable  river  belongs  to  the  Crown.     Phear 
on  Water,  page  37,  says  in  the  possession  of  land  covered  by 
tidal  or  navigable  waters  it  would  seem  the  Crown  simply 
represents  the  public ;  the   Crown   is,  in  fact,  its  subjects' 
trustee  for  the  purpose  of  securing  to  them  collectively  all  the 
advantages  and  privileges  which  can  accrue  from  such  property. 


DECEMBER,    1868.  327 

He  says  there  are  two  soils, — ^first,  those  which  can  be  enjoyed 
by  all  indididuals  of  the  public  alike,  without  appreciable 
exhaustion  of  the  source,  such  as  passing  and  re-passing  in 
ships  and  boats,  the  protection  and  advantages  of  harbours  and 
ports,  and  fishing  ;  second,  those  which  are  incapable  of  being 
shared  among  all  men  alike,  without  materially  interfering 
with  the  supply  or  destroying  the  property  which  gives  rise  to 
them,  such  for  instance  as  the  profits  of  mines  sunk  under  the 
sea,  the  carrying  away  of  beech  sand,  appropriation  of  wrecks, 
and  generally  all  dealings  with  and  uses  of  the  soil,  excepting 
those  embraced  in  class  one.  It  is  evident  that  the  only  mode 
in  which  the  public  can  reach  the  advantages  of  the  latter 
class,  is  for  the  Crown  to  exercise  a  dominion  over  the  property, 
analogous  to  that  of  a  private  individual  over  his  own  land, 
with  the  view  of  carrying  out  public  objects,  and  to  apply  all 
proceeds  to  public  pui-poses,  for  instance,  to  erect  piers  and 
quays,  &c.,  or  even  to  grant  away  to  private  persons  the  soil 
of  the  beach,  or  the  privileges  of  wreck,  &c.  But  it  must  be 
observed  that  as  the  benefits  of  class  one  are  not  of  a  kind  to 
require  gathering  by  proxy,  the  public  has  a  paramount  right 
impliedly  recognized  as  indefeasible  by  Magna  Gharta,  jus 
jnMicwm,  as  it  is  conveniently  termed,  to  enjoy  them  imme- 
diately. The  unrestrained  exercise  by  the  Crown  and  its 
grantees  of  its  just-mentioned  power  would,  no  doubt,  often 
interfere  with  this  jus  publicum  so  far  as  to  create  a  public 
nuisance,  and  as  often  as  this  should  happen  the  public  would 
be  entitled  to  their  remedy.  But  every  such  interference  with, 
or  interruption  of  the  public  rights  does  not  necessarily 
amount  to  a  nuisance.  If  the  act  be  done  for  a  public  purpose, 
and  be  productive  of  a  counterbalancing  advantage  to  the 
public  in  the  exercise  of  that  very  right,  the  invasion  of  which 
constitutes  the  supposed  nuisance,  it  is  really  within  the  trust, 
80  to  speak,  of  the  Crown,  and  not  wrongful.  When  the 
Crown  conveys  to  private  individuals  the  legal  title  to  the 
shore,  they  become  enabled  to  exorcise  such  acts  of  owneivship 
there  as  the  Crown  itself  could  have  done  and  no  more  ;  the 
proprietary  rights  in  the  beach  thus  acquired  are  therefore 
subordinate  to  the  general  interests  of  the  public. 

I  have  made  the  preceding  extract  from  Phear  as  it  concisely 
shows  what  the  rights  of  the  Crown  and  the  Crown's  grantees 
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• 

are  in  the  soil  of  the  shore.  There  is  no  evidence  in  this  case 
to  show  the  Crown  has  transferred  to  the  defendant  or  to  any 
other  person  through  whom  he  claims  the  soil  or  bed  of  the 
sea.  Indeed,  the  counsel  for  the  defendant  set  up  no  such 
claim,  but,  on  the  contrary,  clamed  only  in  right  of  the  defend-* 
ant  being  the  riparian  owner,  and  as  such  entitled  to  the 
alluvion  or  accretion  which  produced  the  land  upon  which  the 
trespasses  were  committed.  This  land  was  made  by  artificial 
means,  that  is,  by  money  and  labor,  first  by  Munro  and  his 
three  co-partners,  and,  finally,  by  those  three  persons  and  the 
plaintiff,  who  finished  the  dyke  and  completed  the  works. 

The  claim  of  the  defendant,  under  those  circumstances,  as 
the  riparian  owner,  cannot  be  supported. 

Upon  the  subject  of  alluvion,  the  common  law  is  thus  laid 
down  by  Blackatone,  in  his  Commentaries,  2  vol.,  page  61.  He 
says,  as  to  lands  gained  from  the  sea,  either  by  alluvion,  that  is, 
the  washing  up  of  sand  and  earth,  so  as  in  time  to  make 
te7*ra  firma,  the  law  is  held  to  be,  that  if  this  gain  be  by  little 
and  little,  by  small  and  imperceptible  degrees,  it  shall  go  to 
the  owner  of  the  land  adjoining ;  but  if  the  alluvion  be  sud- 
den and  considerable,  the  land  shall  go  to  the  King,  as  lord  of 
the  sea,  and  this  is  also  recognized  as  the  common  law  in  the 
States  of  America;  Avgell  on  Tide  Waters,  251.  All  the 
books  that  treat  on  the  subject  of  alluvion,  speak  of  it  in  the 
same  manner,  as  belonging  to  the  riparian  owner,  when  made 
by  imperceptible  degrees,  and  in  Dunn  v.  Jackson  Street  Wharf 
Co.,  California  Reps.,  it  was  held  that  a  marine  alluvion,  cannot 
be  created  by  purpresture,  viz.,  by  the  erecting  of  a  wharf  in  a 
public  harbor  the  new  made  land  does  not  belong  to  the  owners 
of  the  water  front.  In  such  case,  such  owner  has  no  right  of 
entry,  even  as  against  a  stranger. 

In  the  King  v.  Lord  Yarborough,  3  B.  &;  C,  91,  affirmed 
in  the  House  of  Lords,  Z  Bliglts  Reps,,  (N.  S.,)  147,  the 
argument  was  upon  the  word  "  imperceptibly,"  and  the  opinion 
of  the  Court  was  delivered  by  Abbott,  J.,  who  considered 
the  word  "  imperceptible  "  as  connected  with  the  words  "  slow  " 
and  "  gradual,"  and  as  expressive  only  of  the  manner  of  the 
accretion,  as  meaning  imperceptible  in  its  progress,  not  imper- 
ceptible after  a  long  lapse  of  time.  In  that  case  one  of  the 
witnesses  said  that  within  the  period  of  four  years  he  could 
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see  that  the  sea  had  receded,  but  could  not  say  how  much ; 
that  the  gain  on  an  average  for  26  or  27  years  was  about  5J 
yards  a  year.  Another  witness  spoke  of  a  gain  of  100  to  150 
yards  in  15  years.  The  third  witness  said  there  had  been 
some  small  increase  in  every  year.  The  fourth  witness  said 
the  swarth  increased  every  year  very  gradually,  and  perhaps 
it  had  gathered  a  quarter  of  a  mile  in  breadth  in  some  places 
within  his  recollection,  or  during  the  previous  54  or  55  years, 
and  in  some  places  it  had  gathered  nothing.  Upon  this 
evidence  the  Court  thought  the  jury  might  very  reasonably 
find  that  the  increase  had  not  only  been  slow  and  gi'adual, 
but  also  iinperceptil)le,  according  to  the  sense  in  which  the 
word  ought  to  be  understood.  How  very  different  is  the  case 
we  are  considering  from  that  I  have  just  referred  to,  where 
the  accretion  was  produced  by  natural  causes  running  over  a 
period  of  many  years  ;  here  the  accretion  has  been  produced 
by  artificial  means  commencing  and  ending  in  the  short  time 
of  ten  or  eleven  years,  and  within  the  first  two  or  three  years 
of  the  commencement,  the  parties  engaged  in  the  work 
beginning  to  reap  the  benefit  of  it.  But  had  it  taken  40  or  50 
years  instead  of  10  or  11,  it  would  not  have  given  to  the 
defendant  any  greater  claim  than  he  has  at  present  to  it.  No 
claim  in  this  Court  can  be  sustained  that  is  founded  in  wrong. 
Here  the  defendant  when  he  entered  into  the  agreement  with 
his  partners  to  make  a  breakwater,  and  commenced  the  work, 
made  himself  liable  to  an  indictment  for  a  nuisance  in 
obstructing  and  diverting  navigable  waters,  and  consequently 
could  give  to  Munro  no  legal  right  or  lawful  authority  to 
renew  the  work  after  he  had  failed  in  his  attempts.  In 
Halsey  v.  McCormack  et  aL,  4  Smith's  N.  Y.  Court  of  Appeal 
Reps.,  147,  the  Court  held  that  where  the  water  is  diverted  by 
artificial  means,  and  not  imperceptibly,  from  the  land  of  a 
proprietor  bounded  by  low  water  mark,  he  acquires  no  title 
to  the  derelict  bed  of  the  river.  The  action  was  to  recover  a 
strip  of  dry  ground  produced  by  McCoi^maxk  by  deepening 
the  bed  of  the  stream,  by  placing  stones  along  the  centre  so 
as  to  confine  the  water  in  the  channel  thus  deepened,  and  by 
this  means  the  land  in  question  was  left  bare.  Prace,  J.,  who 
delivered  the  judgment  of  the  Court,  said  the  defendant  may 
have  been  guilty  by  these  acts  of  a  violation  of  the  riparian 
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rights  of  the  plaintiff  or  his  grantees,  but  I  know  of  no  rule 
of  law  which  would  constitute  an  illegal  act  of  the  kind  a 
transfer  of  the  title.  I  have  referred  to  this  last  case,  not 
that  I  consider  it  necessary,  although  directly  to  the  point 
under  consideration,  as  the  principle  is  too  well  established 
that  any  unauthorized  obstruction  of  navigable  waters  not 
only  does  not  pass  any  title  to  the  party  committing  the 
illegal  act,  but  makes  him  liable  to  an  indictment  for  the 
nuisance.  The  common  law  issues  in  this  case  raise  the  ques- 
tion of  title  in  the  defendant,  which  he  has  failed  to  prove ; 
and  as  the  plaintiff  was  in  possession  when  the  trespasses 
complained  of  were  committed,  he  is  entitled  to  have  a  verdict 
entered  for  him  with  nominal  damaores. 

My  opinion  is  equally  clear  in  favor  of  the  plaintiff  upon 
the  equitable  issues  as  upon  those  at  common  law,  which 
I  have  disposed  of.  There  is  no  doubt  the  Statute  of  Frauds 
requires  the  tmnsfer  of  land  to  be  in  writing,  but  still  a  parol 
agreement  for  the  sale  or  transfer  of  an  interest  partly  per- 
formed may  be  enforced  in  a  Court  of  Equity.  In  a  late 
case  Ramsderiy  Bart,  appellant,  v.  Dyson  &  Thornton,  respon- 
dents, L.  R.,  1  E.  &  I.  Appeals,  129,  the  question  was  whether 
there  had  been  either  an  express  or  an  implied  agi*eement  on 
the  part  of  the  appellant  to  grant  a  lease  to  the  respondents, 
Lord  Wensleydale  in  the  coui-se  of  his  opinion  said,  "  certainly 
there  was  no  contract  in  writing  by  the  landlord  or  an  agent 
competent  to  bind  him,  either  expi*essed  or  implied,  so  as  to 
bind  the  landlord  at  law,  nor  was  there,  I  clearly  think,  any 
evidence  of  an  express  or  implied  parol  contract  which,  being 
afterwards  partly  performed,  would  be  binding, notwithstanding 
the  provisions  of  StcUute  of  Framls,  Here  this  learned  lord 
evidently  points  out  an  exception  where  Equity  would  interfere 
notwithstanding  the  provisions  of  the  Statute  of  Frauds  had 
not  been  complied  with.  Lord  Chancellor  Cranworth,  in  the 
same  case,  referring  to  the  principles  of  Equity  as  applicable  to 
the  subject  then  under  his  consideration,  said  if  a  stranger 
begins  to  build  on  my  land  supposing  it  to  be  his  own,  and 
I  perceiving  his  mistake,  abstain  from  setting  him  right,  and 
leave  him  to  persevere  in  his  error,  a  Court  of  Equity  will 
not  allow  me  afterwards  to  assert  my  title  to  the  land  on 
which  he  had  expended  money  on  the  supposition  that  the 
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land  was  his  own.  It  considers  that  when  I  saw  the  mistake 
into  which  he  had  fallen,  it  was  my  duty  to  be  active  and 
state  my  adverse  title,  and  that  it  would  be  dishonest  in  me 
to  remain  wilfully  passive  on  such  an  occasion  in  order  after- 
wards to  profit  by  the  mistake  which  I  might  have  prevented. 
But  it  will  be  observed  to  raise  such  an  equity  two  things  are 
required,  first  that  the  person  expending  his  money  supposes 
himself  to  be  building  on  his  own  land,  and  secondly  that  the 
real  owner  at  the  time  of  the  expenditure  knows  that  the 
land  belongs  to  him,  and  not  to  the  person  expending  the 
money  in  the  belief  that  he  is  the  owner.  Here  we  have 
clear  and  distinct  principles  of  equity  to  guide  us  in  the 
present  case,provided  neither  the  defendant  nor  the  owner  of  the 
land  in  question,  knew  or  supposed  himself  to  be  the  owner. 
First  did  Munro  expend  his  money  supposing  himself  to  be 
expending  it  on  his  own  land  ?  Upon  this  point  we  can  have 
no  doubt;  the  evidence  is  clear  that  the  expenditure  of  his 
money  on  the  land  was  made  under  the  full  belief  that  the 
land  when  reclaimed  belonged  to  himself ;  and  secondly,  I  am 
equally  clear  that  during  the  time  of  such  expenditure  the 
defendant  was  wilfully  passive,  and  with  the  full  knowledge 
of  the  acts  of  Munro  with  reference  to  the  land,  allowed 
him  to  proceed  until  he  made  it  valuable  before  he  made  any 
claim  to  it.  Under  thase  circumstances  the  principles  enun- 
ciated by  the  Lord  Chancellor  must  govern  this  case ;  and  as 
the  plaintifi*  asks  nothing  further  than  a  quit  claim  deed  from 
the  defendant,  a  deed  which  contains  no  warranty  of  title,  but 
simply  whatever  interest  he  may  have  had  as  the  riparian 
owner  of  the  land  when  he  made  the  agreement  with  Munro 
for  transferring  his  interest  as  such  riparian  owner  in  the 
then  unreclaimed  land  from  the  sea,  I  think  he  should  now 
execute  such  deed,  having  previously  refused  to  do  so  when 
tendered  to  him  by  the  plaintiff,  and  that  the  verdict  entered 
i^inst  him  upon  all  the  issues  should  be  confirmed  with  costs. 
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WHEELOCK  u  MORRISON. 

Depbxdaxt  contracted  in  1853  to  porchose  Mvenl  lota  oi  land,  and,  aa  beinc:  part  of  one  of 
these  lots,  took  possession  of  the  land  in  dispute,  erected  fences  on  it,  and  built  a  house  in 
which  he  resided  for  several  years.  At  an  early  period  he  pointed  out  to  Forbes,  the  adjoining 
proprietor,  the  line  by  which  he  cl^jmed,  and  explained  the  reasons  and  evidence  on  which  he 
did  so.  After  defendant  had  continued  in  undisturbed  possession  for  six  years,  Forbes  exe- 
cuted a  deed  of  land,  embracinpr  that  occupied  by  defendant,  to  plaintiff,  the  latter  beinsr  cosni- 
xant  of  ail  the  facts.  Plaintiff  then  brous^ht  ejectment.  On  the  trial  a  question  ar<ise  whether 
the  piece  of  land  of  which  Forbes  was  disseised  passed  under  his  deed,  and  the  presidinfi^  Judi^, 
on  motion,  permitted  the  name  of  Forbes  to  be  added,  as  a  oo-plaintiff.  A  yerdict  having  been 
found  for  plaintiffs,  a  rule  was  taken  out  to  set  it  aside,  and  for  a  new  itial,  on  the  groundt 
that  that  the  land  of  which  Forbes  was  disseised  could  not  pass  under  his  deed,  that  the  amend- 
ment at  the  trial  by  adding  the  name  of  Forbes  as  a  plaintiff,  was  made  improperly,  and  on 
other  grounds.  There  having  been  conflicting  evidence  aa  to  a  conventional  line,  and  there 
being  reason  to  believe  that  the  whole  case  might  be  more  thoroughly  brought  out  in  a  sea^nd 
trial ;  for  this  cause,  as  well  as  the  other  principles  involTed,  the  rule  for  a  new  trial  was  made 
absolute. 

Young,  C.  J.,  now,   (December  5,  1868,)   delivered  the 
judgment  of  the  Court: — 

This  was  an  action  of  ejectment  tried  before  me  at  Truro, 
in  which  there  was  a  verdict  for  the  plaintiff.  John  Fo^^hes 
in  the  year  18G0  conveyed  to  the  plaintiff  the  lot  of  land 
described  in  the  deed  as  containing  five  acres,  of  which  the 
western  half  was  then  in  possession  of  the  defendant,  claiming 
it  as  his  own,  under  an  alleged  conventional  line  with  Forbes, 
as  part  of  the  Leaven  lot,  bounded  by  the  township  line. 
The  question,  therefore,  arose  on  the  trial,  whether  the 
disputed  piece  of  which  Forbes  was  thus  disseised,  passed 
under  his  conveyance  to  the  plaintiff*.  The  common  law 
law  doctrine  is  well  known,  but  it  is  no  loncjer  held  in  the 
same  repute,  either  in  England  or  on  this  side  the  Atlantic  as 
it  was  at  a  remote  period.  The  reason  given  for  it  by  Lord 
Coke  is,  that  under  such  conveyances  "  pretended  titles  might 
be  granted  to  great  men  whereby  right  might  be  trodden 
down  and  the  weak  oppressed."  In  more  familiar  phrase,  it 
involves  a  prohibition  to  purchase  a  lawsuit,  and,  where  this 
is  apparent,  it  is  a  practice  that  will  be  discouraged  by  courts 
of  justice,  though  they  no  longer  look  upon  it  in  the  same 
light  as  in  the  days  when  the  assignee  of  a  chose  in  action 
could  not  bring  suit  upon  it  in  his  own  name,  an  exception 
slowly  and  reluctantly  allowed  in  favor  of  mercantile  trans- 
actions. Mr,  Evans  in  his  edition  of  the  Staivies,  (vol.  2, 
p.  335,)  gives  an  instructive  note  on.  this  subject,  and  doubts 
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the  necessity  of  continuing  the  law  thus  hampering  the  con- 
veyance of  real  estate,  in  the  existing  state  of  the  community, 
and  with  the  manners  and  habits  that  now  prevail.  The  rule 
has  been  called  in  question  in  the  United  States,  (4-  Kent's 
Ca7)i7ncntaHe8, 513-16,)  and  it  came  before  the  Supreme  Court 
of  New  Bininswick  in  Doe  d,  Thomson  v.  Barnes^  Berton's  Reps., 
426,  where  the  Judges  felt  themselves  compelled  to  recognize 
the  doctrine  as  law,  though  they  admitted  that  it  did  not 
apply  to  modern  times.  I  am  not  aware  that  it  has  been 
directly  upheld  b}'^  any  formal  decision  here,  though  it  has  been 
frequently  mentioned  in  argument;  and  with  the  view  I 
was  disposed  to  entertain  of  it,  I  permitted  Forbes  to  be  added 
as  a  claimant  or  plaintiff*  on  the  trial,  which  was  the  exception 
taken  to  the  verdict. 

The  next  exception  was  to  the  amendment  being  made  at 
the  trial,  supposing  that  Forbes  could  be  rio;htfully  brought 
in  by  amendment  at  an  earlier  stage.  I  took  this  step  under  the 
authority  of  Blake  v.  Done,  5  L.  T.  Rep.,  N.  S.,  429,  and  7  H.  & 
N.,  465,  which  I  found  in  1  OldHghfs  Reports,  1 50,  cited  in  the 
case  of  Cahoon  v.  Morrow.  That  was  an  action  of  ejectment 
brought  by  the  plaintiff*  Blake  as  mortgagee  of  Edward  Done, 
the  cestui  que  trust  It  was  objected  that  the  legal  estate  was 
in  the  trustee  under  the  will  of  John  Done.  The  trustees 
were  present  in  Court,  as  Forbes  was  in  this  case,  and  con- 
sented, as  Foi^bes  consented,  to  be  parties  on  the  record,  and 
the  Judge  permitted  their  names  to  be  added,  which  the 
Court  approved  upon  argument.  Now  in  Blake  v.  Done,  the 
plaintiff  in  whose  name  the  action  was  brought  to  trial  had 
no  shadow  of  legal  title,  and  but  for  the  amendment  must 
have  become  nonsuit.  It  is  true  the  question  to  be  tried  was 
the  same,  but  the  position  of  the  parties  was  completely 
altered,  and  the  defendant  deprived  of  the  advantage  which 
the  oversight  of  the  plaintiff  or  his  attorney  had  given. 
Here  also  there  was  an  oversight  in  Wheelock*s  attorney  not 
combining  Forbes*  name  with  his  as  a  claimant,  (as  he  clearly 
could  have  done  with  Forbes  assent,  in  the  modern  as  in  the 
ancient  form  of  ejectment)  and  I  still  think,  if  the  title  was  in 
Forbes,  and  there  was  no  difficulty  in  the  way  of  plaintifTs 
recovery  except  the  old  common  law  doctrine  I  have  spoken 
of,  that  the  amendment  was  right  even  at  the  trial. 
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If,  indeed,  the  effect  of  the  amendment,  as  some  of  my 
brethren  suppose,  were  to  introduce  a  new  title,  then  such  an 
amendment  would  be  wrong.  The  case  of  Blake  v.  Done  ha« 
been  reviewed,  and'  may  be  thought  to  have  been  somewhat 
shaken  in  three  late  decisions,  in  Garrard  v.  Omhilei,  5 
L.  T.  R.,  N.  S.,  609 ;  11  Com.  B.,  N.  S.,  616.  (also  cited  in 
Cahoon  v.  Morrcno)  in  Iai  Banca  Naaionale  v.  Hamburger, 
2  U.  &  C,  330,  where  it  was  found  that  the  plaintiff  could 
not  sue  under  that  name  in  England,  though  they  might  in 
Italy,  and  the  name  of  the  director  of  the  TaHn  branch  was 
ordered  at  the  plaintiff's  instance  to  be  substituted.  And  in 
Clay  V.  Oxford,  2  Law  Rep.  Exch.,  54,  where  it  was  discovered 
that  the  plaintiff  had  died  before  the  issue  of  the  writ,  and 
the  names  of  his  representatives  were  not  allowed  to  be  sub- 
stituted for  that  of  the  deceased.  In  the-case  of  Lakin  et  aL  v. 
Waison,  however,  2  C.  &  M.,  685,  the  Court  of  Common 
Pleas  amended  the  writ  of  summons  by  adding  the  name  of  a 
co-executrix  as  a  plaintiff,  to  save  the  Statute  of  LiTaitaiions. 
And  for  the  same  reason,  in  Brown  v.  FvMerton,  13  H.  &  W., 
556,  they  allowed  the  plaintiffs,  assignees  of  a  bankrupt,  to 
add  the  name  of  the  official  assignee  as  a  plaintiff  in  the  writ 
and  subsequent  proceedings.  It  is  to  be  observed  that  none 
of  these  cases  were  in  ejectment,  which  is  still  to  be  regarded 
as  a  favorite  of  the  Court,  and  to  be  moulded  more  exten* 
sively  than  any  other  form  of  action  for  the  more  thorough 
and  convenient  trial  of  titles  to  land,  and  the  attainment  of 
substantial  justice.  Notwithstanding  the  change  of  form  and 
the  abolition  of  the  old  fictions  of  a  pretended  lease  and  a 
casual  ejector,  the  plaintiff  may  still  combine  with  himself 
any  other  claimants  in  whom  the  legal  estate  may  be  supposed 
to  be  vested,  and  who  will  consent,  or,  if  they  unreasonably 
refuse,  may  be  ordered  to  be  placed  on  the  record,  and  if  the 
legal  estate  is  proved  to  be  in  one  or  more  of  the  persons  so 
upon  the  record,  that  will  be  sufficient  to  support  the  action ; 
Cole  on  Ejectment,  74,  5,  who  cites  the  Comm^on  Law  Pro- 
ceedure  Act  of  1862,  and  the  earlier  case  of  Doe  d.  Danson  v. 
Parke,  4  Ad.  &  EL,  816,  7.  But  the  principal  doubt  in  this 
case  is  the  fact  of  the  legal  title  to  the  two  or  three  acres  in 
dispute,  on  which  the  defendant  had  placed  his  buildings  some 
ten  years  ago,  being  either  in  Forbes '  or  in  Whedoi^.    The 
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deed  to  Wheelock  bounds  him  on  "  the  line  of  the  lands  now 
occupied  by  James  0.  Monnsov*'  the  defendant.  The  plain- 
tiff's counsel  contended  tliat  this  meant  the  line  of  the  town- 
ship gi*ant,  and  unless  it  did,  only  one-half  or  thereabouts  of 
the  five  acres  professing  to  be  conveyed  would  pass.  The 
defendant's  counsel  urged  that  it  meant  the  line  of  the 
defendant's  actual  occupation,  in  which  case  the  disputed 
piece  was  either  in  Forbes  or  in  Morrison.,  and  not  in  Wheelock, 

It  appeared,  also,  that  Monnson  had  put  up  his  buildings 
under  the  eye  of  Forbes,  and  although  the  plaintiff  consented 
at  the  trial  that  the  defendant  should  have  time  to  remove 
them,  still  this  is  a  circumstance  to  be  well  considered.  We 
incline  to  think,  also,  that  the  conflicting  evidence  as  to  a 
conventional  line,  and  Forbes*  consent  thereto,  which  I 
submitted  to  the  jury,  and  on  which  they  decided  against 
Morrison,  may  perhaps  be  strengthened,  and  the  whole  case 
more  thoroughly  brought  out  on  a  second  trial,  and  for  this 
cause,  as  well  as  the  other  principles  involved,  we  have 
concluded  to  make  the  rule  for  a  new  trial  absolute. 

Johnstone,  E.  J. — Tliis  is  an  action  of  ejectment  which  was 
tried  before  his  Lordship  the  Chief  Justice  at  Ti^uro,  in  October, 
1867,  in  which  a  verdict  was  found  for  the  plaintiff,  and  a  rule 
nisi  obtained  for  a  new  trial,  which  was  argued  at  the  last 
Term. 

The  land  claimed  was  described  in  the  writ  as  beginning 
at  a  birch  tree  on  a  brook  at  the  main  road  ;  thence  following 
down  the  brook  until  it  comes  to  the  line  of  lands  now  occupied 
by  James  0.  Morrison ;  then  up  the  said  line  southerly  to  the 
said  road  ;  then  down  the  road  northerly  to  the  place  of 
beginning,  to  contain  five  acres,  more  or  less.  The  defendant 
defended  for  a  lot  having  the  same  brook  and  road  for  its 
north  and  south  boundary,  but  having  a  farm  for  its  eastern 
line,  and  disclaimed  for  the  rest.  A  plan  used  at  the  trial 
showed  the  lots  claimed  by  the  plaintiff  and  defendant  to  be 
each  of  triangular  form,  the  defendant's  cutting  off  about  half 
of  the  plaintifif's  at  its  base  by  substituting  the  farm  instead  of 
what  was  called  the  Towaship  line  for  the  plaintifiTs  western 
boundary. 
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A  question  arose  at  the  trial  and  on  the  argument  whether 
the  description  in  the  deed  under  which  the  plaintiff  claimed 
should  be  construed  to  extend  bej'ond  the  defendant's  farm. 
The  learned  Chief  Justice  at  the  trial  assumed  that  the 
description  in  the  deed  could  be  thus  extended,  and  I  will 
examine  the  subject  in  this  aspect  before  investigating  the 
question  of  construction. 

The  defendant,  Monison,  in  1853  had  contracted  by 
instrument  under  seal  to  purchase  from  Messrs.  Lawson  and 
Croxv,  and  he  had  in  part  paid  for  various  lots  of  land  and 
plaster  quarries,  and,  as  being  part  of  one  of  these  lots  he  soon 
after  took  possession  of  the  piece  now  in  dispute,  and  put  up 
the  fence  before  mentioned,  running  it  through  the  whole 
width  from  brook  to  road.  Within  this  fence  and  the  area  in 
contention  he  erected  a  house  and  barn,  and  cut  down  the 
wood  and  ^maintained  the  possession  so  taken,  and  resided  in 
this  house  to  the  time  of  the  trial  without  other  disturbance 
than  this  action.  What  he  did  was  done  openly  and  of  right. 
He  claimed  that  the  line  he  assumed  was  the  true  line  between 
the  land  he  had  bought  and  the  land  of  John  Forbes,  the 
adjoining  proprietor  to  the  east,  to  whom  at  an  early  period  he 
made  known  his  claim,  pointing  out  to  him  on  the  ground  the 
line  he  had  taken  possession  by,  and  explaining  the  reasons 
and  evidence  on  which  he  justified  his  pretensions.  The 
evidence  of  Mori^on  and  Forbes  is  contradictory  as  to  what 
passed  on  this  occasion.  Alm^ison  affirms  that  Forbes  fully 
acquiesced  in  the  line  he  showed  him.  Forbes*s  statements  on 
the  trial,  made  before  and  after  he  was  made  party  by  amend- 
ment, wear  a  somewhat  different  complexion  from  each  other. 
He,  however,  denies  having  agreed  to  the  line  pointed  out  as 
being  the  true  line,  but  he  nowhere  asserts  that  he  objected  to 
the  possession  taken  by  Morrison,  or  that  at  any  time  he  had 
given  him  warning  against  prosecuting  his  improvements  or 
continuing  his  occupation  within  the  area  lying  between  the 
fence  and  what  was  called  the  Township  line,  although  he  said 
he  had  long  before  known  where  the  Township  line  actually 
was,  and  that  it  was  the  boundary  of  his  land,  and  although 
he  knew  of  the  defendant's  building  and  improvements  while 
in  progress,  and  must  have  known  that  they  were  on  his  land 
if  his  statement  was  true  of  his  previous  knowledge  of  the 
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Township  line.  The  plaintiff,  Wheelock,  was  also  acquainted 
with  these  facts. 

In  this  state  of  things,  without  notice  to  Morrison,  who 
then  was,  and  for  six  years  had  been,  under  an  avowed  claim 
of  right  in  plenary,  notorious  and  unquestioned  possession  of 
the  land,  and  had  every  rood  of  it,  in  fact,  under  his  foot, 
Forbes,  by  deed  dated  22nd  March,  1860,  executed  a  deed 
which  professed,  for  the  consideration  of  £10,  to  convey  to 
Whedoek,  both  being  fully  informed  on  the  subject,  a  piece  of 
land  which  I  am  at  present  assuming  embraced  the  piece  in 
controversy. 

From  the  minutes  it  appears  that  the  plaintiff's  counsel, 
after  Forbes  and  his  client  had  both  been  examined,  doubtless 
foreseeing  the  impending  peril  to  which  his  case  was  exposed, 
moved  to  amend  the  writ  and  proceedings  by  adding  Forbes  as 
a  plaintiff.  The  learned  Chief  Justice,  against  the  remonstrance 
of  the  defendant's  counsel,  permitted  the  amendment  under 
the  authority  of  Cahoon  v.  Morrow,  1  Oldright's  Reports,  153. 
The  view  under  which  this  was  done  is  explained  in  the  charge, 
in  which  the  jury  were  instructed  that  "  The  objection  that 
the  plaintiff  could  not  purchase  a  disputed  claim  was  not 
perhaps  of  so  much  account  now-a-days  as  it  used  to  be  thought, 
and  was  met  by  the  introduction  of  Forbes  as  a  plaintiff,  not 
as  establishing  any  new  right,  but  to  uphold  that  of  the  real 
claimant" 

From  this  mode  of  expression  it  would  seem  to  be  conceded 
that  the  amendment  would  have  been  improper  if  it  had 
introduced  a  new  right  or  went  further  than  the  upholding  of 
the  right  of  the  real  claimant.  And  again,  the  amendment 
itself  admits  that  the  .deed  from  Forbes  was  not  effectual  in 
law  to  convey  to  Wheelock  the  land  in  Morrison's  possession, 
for  if  it  was  effectual  the  amendment  would  have  been  not 
only  needless  but  unreasonable  and  vexatious  to  the  defendant. 
By  inquiry  into  the  reason  why  Forbes* s  deed  was  thus  insuf- 
ficient, we  may  ascertain  whether  his  introduction  on  the 
record  did  or  did  not  tend  to  the  establishment  of  a  new  right. 

By  the  Statute  32  Hen.  VJIJ.,  c.  9,  against  the  sale  and  pur- 
chase of  pretended  titles  or  rights  to  land,  both  seller  and  buyer 
forfeit  the  value  of  the  land  to  the  King.    See  4  Bl.  Com,,  136, 

and,  as  to  the  necessity  of  possession  for  the  conveyance  of  land, 
22 
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see  Ibidy  vol.  2,  pp.  311-312.  Montague,  C.  J.,  in  Partridge  v. 
Strange,  Plow,  88,  says,  further,  that  if  he  who  is  out  of 
possession  bargains  or  sells,  or  makes  any  contract,  or  promises 
to  part  with  the  land  after  he  shall  have  obtained  the  possession 
of  it,  this  shall  be  within  the  intent  of  the  statute  whether  he 
who  so  bargains,  sells,  or  promises  have  a  good  and  true  title 
or  right  or  not,  and  on  this  point  the  statute  has  not  altered 
the  law,  for  the  common  law  before  the  statute  was  that  he 
who  was  out  of  possession  might  not  bargain,  grant,  or  let  his 
right  or  title,  and  if  he  had  done  it  it  should  have  been  void. 

I  am  not  aware  that  this  is  not  yet  the  law.  Kent,  in  vol. 
4,  p.  448,  says :  "  It  seems  to  be  the  general  sense  and  usage  of 
mankind  that  the  transfer  of  real  property  should  not  be  valid 
unless  the  grantor  have  the  capacity  as  well  as  the  intention 
to  deliver  possession.  Sir  William,  Blackstone  says,  vol.  2,  p. 
Ill,  that  it  prevails  in  all  well  governed  nations,  for  possession 
is  an  essential  part  of  title  and  dominion  over  property. 

The  cases  cited  by  Mr.  McDonald  at  the  argument  shew 
that  the  principle  has  not  been  abandoned  by  the  Courts.  In 
Stanley  v.  Jones,  7  Bing.,  378.  (1831,)  Tindall,  C.  J.,  speaks  of 
the  offence  of  champerty  as  in  purchasing  an  interest  in  the 
thing  in  dispute  with  the  object  of  maintaining  and  taking 
part  in  the  litigation.  He  adds,  '*'  and  we  see  no  reason  to  doubt 
that  the  offence  of  champerty  in  this  restricted  sense  remains 
the  same  as  before." 

The  case  cited  from  15  Beaven,  103,  CockeU  v.  Taylor, 
proves  nothing  for  the  plaintiff.  It  simply  affirms  that  a 
person  interested  in  a  fund  in  Ck>urt  may  sell  or  mort^^age  it, 
but  the  Master  of  the  Rolls  clearly  recognizes  the  existence  of 
what  he  calls  the  rule  of  law,  which  relates  to  champerty. 

It  is  true,  in  speaking  of  the  distinction  between  sales  of 
real  estate  and  choses  in  action,  he  says :  *'  the  purchaser  of  a 
chose  in  action  does  not  stand  in  the  situation  of  a  purchaser  of 
real  estate  for  valuable  consideration,  without  notice  of  any  pre- 
vious title,  but  that  the  purchaser  of  a  chose  in  action  takes  the 
thing  bought  subject  to  all  the  prior  claims  on  it"  This 
distinction  does  not  avail,  for  here  Wheelock  had  full  notice. 
I  will  not  dismiss  this  case  from  Beaven  without  adverting  to 
the  recognition  by  the  Master  of  the  Rolls  of  the  principle  tiiat 
"equity    forbids  a  man  to  contest  the  validity  of  an  act 


DECEMBER,    1868.  339 

which,  knowing  that  he  had  the  means  to  prevent,  he  has 
pennitted  to  be  done,"  and  that  equity  thus  intei-poses  on  the 
ground  of  the  peraonal  misconduct  as  a  quasi  fraud  of  the 
penson  who  stands  by,  and  this  misconduct  or  fraud  consists  in 
his  abstaining  from  preventing  that  to  be  done  which  he  knew 
he  could  prevent."  It  is  not  easy  to  relieve  Foi^bes  from  the 
operation  of  this  principle  on  him  and  Wlieelock,  from  "  the 
rule  of  law  which  relates  to  champerty  and  the  sale  of  pretended 
titles,  that  is,  if  they  in  the  first  instance  intended  to  consider 
Morrison's  possession  as  having  been  included  in  the  deed. 
If  they  did  not,  Whedock  has  no  pretence  in  Court,  and  can 
set  up  none  to  call  in  Forbes.*' 

The  case  of  Doe  d.  Brune  v.  Martyn,  8  B.  &  C,  515,  cited 
on  the  argument  by  Mr,  McDonald,  comes  nearer  to  the  point 
of  inquiry  here.  In  that  case  a  conve3^ance  of  the 
rightful  owneis  was  held  to  be  valid,  notwithstanding 
the  seller's  possession  had  before  the  sale  been  interfered  with ; 
but  the  Court  went  upon  the  short  period  of  the  inteiTuption 
and  its  want  of  fulness  and  notoriety.  Bayhy,  J.,  in  giving 
judgment  says  "  that  the  possession  had  gone  with  the  title 
till  within  two  months  of  the  sale,  and  there  had  been  no  act 
of  dispossession,  (if  there  ever  was  one,)  till  within  a  much 
shorter  period."  Again,  after  quoting  Lord  Eldon's  definition 
that  disseisin  was  formerly  a  notorious  act,  the  learned  Judge 
proceeds :  "  But  what  act  of  notoriety  Is  here  stated  to  have 
been  done  by  the  defendant  as  claiming  to  put  himself  in  the 
place  of  the  rightful  freeholder.  At  most  he  was  only  in 
possession  six  weeks.  It  appears  to  me  that  he  had  no  such 
estate  by  wrong  as  to  prevent  the  remainder  man  from  making 
a  valid  conveyance."  This  case  plainly  establishes  no  principle 
in  opposition  to  that  I  have  been  considering ;  on  the-contrary, 
b}'  necessary  implication,  it  establishes  it  in  cases  where  the 
facts  shall  be  more  decided  than  they  were  there. 

A  case  referred  to  by  Mr.  Justice  Bayley,  and  which  I 
believe  was  not  cited  at  the  argument,  is  entitled  to  notice, — 
12  East,  155,  William  v.  Thomas.  That  case  also  went  upon 
the  indistinctness  of  the  acts  alleged  as  disseisin  as  is  apparent 
from  Lord  Eldon's  remarks :  "  The  lessor  of  the  plainliff,"  he 
saySy  ''never  was  in  possession,  and  therefore  could  not  be 
disseised  or  put  out  of  possession.    It  does  not  appear  that  the 
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defendant  was  cognizant  of  the  claim  of  the  lessor."  Again, 
"  It  would  be  carrying  the  doctrine  of  disseisin  further  than 
any  other  case  has  done  to  say  that  the  mere  taking  of  the 
rents  and  profits  as  devisee  of  the  land  is  disseisin  without 
meaning  to  do  this  adversely  to  the  party  entitled,  for  it  does 
not  even  appear  than  when  he  entered  he  knew  of  the  lessor's 
claim." 

The  law  on  this  subject  will  be  found  largely  discussed  in 
Nepecm  v.  Doe,  and  the  earlier  case  of  Taylor  v.  Horde,  and 
the  cases  cited  and  observations  on  them  in  2  Smith! 8  Leading 
Cases,  pp.  495,  604.  In  a  note  to  4  Kent's  Com.,  M7,  the 
definition  of  an  Arrierican  Judge  is  spoken  of  as  being 
conceived  with  singular  completeness  and  accuracy. 

Adverse  possession  requisite  to  constitute  a  bar  to  the 
assertion  of  the  legal  title  by  the  owner  must  be  an  actual, 
continued,  visible,  notorious,  distinct  and  hostile  possession. 
Such  an  adverse  possession,  I  cannot  doubt,  is  sufficient  to 
render  inoperative  any  attempt  at  conveyance  by  the  owner 
while  so  dispossessed,  and  would,  it  must  be  evident,  have  been 
held  sufficient  in  William  v.  Thcmae  and  Doe  d.  Bruney 
Ma/rtyn,  above  cited. 

I  should  be  sorry  to  believe  that  a  rule  existed  which 
precluded  the  owner  of  land  from  selling  it  because  a  mere 
trespasser  had  entered  upon  it.  Far  difierent  is  the  present 
from  such  a  case»  Here  the  defendant's  possession  had  all  the 
requisites  Just  named,  besides  that  he  entered  under  title 
claiming  to  a  specific  line,  of  which  he  contended  the  noarks 
existed  on  the  ground,  and  which  he  asserted  was  the  true 
boundary  between  himself  and  Forbes  the  adjacent  proprietor, 
to  whom  he  gave  notice  of  his  claim  and  of  his  possession, 
under  it,.and  who,  up  to  the  moment  when  he  executed  the 
deed  had  tacitly  acquiesced  in  the  line  and  the  possession. 
Wheelock  and  Forbes,  the  buyer  and  the  seller,  both  were  fully 
cognizant  of  all  the  facts,  and  it  is  not  without  some  signifieance 
that,  although  the  deed  is  dated  March,  *60,  the  action  is  not 
brought  until  September,  '64. 

Such  a  case,  assuming  the  parties  at  the  time  to  have 
intended  to  include  in  the  deed  the  land  in  the  defendant's 
possession,  seems  to  me  to  come  within  the  very  mischief 
denounced  of  old ;  indeed  it  is  not  easy  to  imagine  a  clearer 
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ease  of  the  purchasing  of  a  lawsuit  What  else,  if  the  deed 
was  intended  to  cover  the  land  in  the  defendant's  possession, 
could  Wlieeloek  design  or  expect  ?  He,  with  full  knowlege  of 
the  circumstances  could  not  anticipate  that  Morrison  would 
give  up  his  home  and  improvements  without  a  struggle.  The 
case  is  simply  this, — Forbeej  indisposed  himself  to  litigate, 
seeking  to  transfer  his  title  to  Whedock^  who  was  willing  to 
invest  an  insignificant  sum  in  the  purchase  on  the  chance  that 
a  lawsuit  might  result  in  giving  him  the  land  in  defendant's 
possession,  with  defendant's  house,  bam  and  improvements. 
It  19  a  case  which  I  think  the  law  does  not  sanction,  nor  is  it 
one  which  the  Court  snould  encourage,  and  none  of  the  cases 
cited  by  the  plaintiff's  counsel  afford  it  aid.  Whedock  was 
indeed  the  real  claimant^  but  he  was  a  claimant  without  title ; 
not  without  title  because  he  had  an  equitable  interest  which 
could  not  be  supported  at  law ;  nor  because  a  right  otherwise 
legal  and  good  had  failed  through  defective  conveyance. 
Nothing  of  this  nature  ;*  but  because  the  conveyance  under 
which  he  claimed,  while  assumed  to  be  formally  adequate, 
was  inoperative  because  it  was  opposed  to  the  principle  and 
policy  of  the  law.  As  regarded  Morrison  it  conveyed  to 
Whedock  nothing  either  legal  or  equitable  in  the  land  in  ques- 
tion, and  nothing  which  could  be  brought  into  unity  either 
legally  or  beneficially  with  any  title  existing  in  Forbes,  The 
possession  of  Morrison  stood  interposed  against  any  such 
union.  Yet  if  Whedock  had  no  legal  title  and  no  equitable 
interest  by  which  Morrison  could  be  affected,  Forbes  could 
not  be  called  in  to  uphold  liis  right,  for  he  had  nothing  to 
uphold. 

It  could,  then,  only  be  to  establish  a  different  right,  and 
one  which  demanded  from  Morrison  different  considerations, 
and  different  defences,  and  imposed  on  him  different  liabilities. 
The  case,  therefore,  from  the  very  admissions  in  the  minutes, 
would,  as  I  conceive,  preclude  the  introduction  of  Forbes  as  a 
plaintiff.  The  authorities,  also,  I  think,  entirely  support  this 
view.  I  will  refer  to  a  few  of  the  most  merit.  In  Doe.  d. 
Wilton  amd  Wife  v.  Beck,  et  cd.,  13  C.  B.,  328,  the  title  turned  out 
not  to  be  in  the  husband  and  wife,  but  in  the  husband  in  trust 
for  the  wife.  The  Judge  on  trial  refused  to  amend  by  striking 
out  the  name  of  the  wife,  and  on  motion  for  a  new  trial  on 
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that  ground  the  Court  held  that  there  was  no  authority  for 
such  amendment ;  one  Judge  designating  it  as  of  a  substantial 
kind,  and  another  as  substantially  making  a  new  action.  In 
this  case  the  motion  was  made  and  the  amendment  claimed  on 
the  23rd  sectipn  ot  S  <k  4  Wm,  IV.,  chapter  42.  In  Blake  v. 
D(me,  7  H.  &  N.,  465,  decided  some  years  later,  the  learned 
Judge  at  the  trial  allowed  two  plaintiffs  to  be  added,  and  a 
rule  nisi  was  granted  to  set  aside  the  verdict  on  the  ground 
that  the  Judge  had  no  power  to  make  the  amendment.  This 
case  was  determined  on  the  Common  Law  Proceedure  Act,  and 
the  counsel  principally  relied  in  support  of  the  amendment  on 
the  34th  and  35th  sections  which  gave  power  to  add  or  strike 
out,  but  the  Court  inclined  to  the  opinicHi  that  these  sections 
did  not  apply  to  actions  of  ejectment,  and  they  upheld  the 
amendment  on  the  222nd  section.  The  action  had  been 
brought  by  a  mortgagee  of  a  cestui  qvs  trust,  and  the  persons 
added  were  the  trustees  by  their  assent.  For  the  purpose  of 
showing  the  principle  of  the  amendment  in  this  case  and,  as  I 
conceive,  all  amendments  of  like  nature,  I  cannot  do  better 
than  quote  the  words  of  Bramwell,  B.  The  general  purpose 
of  the  222nd  section  was  that  the  parties  should  be  enabled  to 
try  the  real  question  in  dispute.  Now  what  was  the  real 
dispute,  and  who  were  the  real  parties  ?  They  were  the 
mortgagee  of  the  beneficial  devisee,  and  the  heir  at  law  of  the 
original  devisor,  and  the  question  in  dispute  was  whether  the 
said  devisor  was  competent  to  devise.  At  the  trial  it  turned 
out  that  the  dispute  could  not  be  tried  between  them, 
because  the  devisor  had  an  equitable  estate  only,  and  conse- 
quently his  mortgagee  was  the  wrong  person  to  be  on  the 
record.  The  amendment  was  made  to  insert  the  names  of  the 
persons  who  had  the  legal  estate,  but  who  were  not  the  real 
parties  to  the  controversy.  Their  names  were  inserted,  the 
question  between  the  substantial  parties  being  left  to  be  tried 
as  before.  To  the  same  purport  is  the  remark  of  WUlis,  J., 
in  Oarrard  v.  Oiubilei,  11  C.  B.,  N.S.  616.  He  says ;  "I  can  quite 
understand  the  propriety  of  amending  by  adding  trustees  in 
ejectment,  because  there  the  real  question  is  whether  the  per- 
son who  sues  has  a  right  to  the  possession  of  the  land,  and  it 
is  immaterial  to  the  defendant  whether  the  legal  right  is  in 
him  or  in  another  as  trustee  for  him.*'    In  Clay  v.  Oxford, 
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2  Ll  K.,  Exch:,  54,  the  latest  case  cited  by  Mr,  Johnstone  for 
the  defendant  at  the  argument,  Bramwell,  B.,  brings  the  prin- 
ciple within  yet  more  definite  terms.  His  language  is ;  "  But 
the  power  of  amendment  is  limited  to  cases  where  there  was 
originally  a  party  sueing,  possessed,  though  with  a  variety  in 
legal  description,  of  the  same  interest  with  the  party  to  be 
substituted. 

From  these  cases  it  will  be  seen  that  the  original  claimant 
was  at  first,  and  continues  throughout  to  be,  the  party  and 
the  only  party  substantially  entitled ;  the  parties  added  have 
no  substantial  right,  they  possess  but  a  barren  title,  useless  to 
themselves,  but  needful  as  a  shield  to  protect  the  true  owner 
from  a  formal  objection,  the  shell  that  preserves  the  kernel. 
Here  the  case  is  just  the  reverse.  Wkedock — as  regards 
Morrison — has  nothing  in  the  land,  either  legal  or  equitable, 
formal  or  beneficial,  for  his  deed  from  Forbes  as  to  Morrison's 
possession  is  illegal,  and  therefore  inoperative  and  void.  If 
any  one  has  a  title  against  Morrison  it  is  Forbes^  but  it  must 
be  Forbes  in  his  own  right,  and  as  a  new  and  distinct  claimant 
against  Morrison.  I  repeat ;  Whedock  and  Forbes  stand,  as 
.  regards  the  defendant's  possession,  in  stations  diametrically 
opposite  to  those  in  which  the  authorities  require  that  the 
parties  should  stand  to  justifiy  such  amendments  as  those  we 
have  been  considering. 

The  case  of  Cahoon  v.  Morrow,  1  Oldright's  Reps.,  148, 
has  been  referred  to  as  authorising  the  amendment  in  this 
instance.  I  cannot  recognize  in  that  case  any  analogy  with 
the  present.  That  action  was  to  try  the  title  to  a  vessel  which 
was  claimed  by  the  four  plainti^s  under  a  bill  of  sale,  and  by 
the  defendant  under  a  sale  in  New  York  in  virtue  of  proceed- 
ings against  previous  owners.  A  mistake  had  been  made  that 
escaped  the  notice  of  the  plaintiffs'  attorney  and  counsel  until 
the  trial.  To  use  the  language  of  the  learned  Chief  Justice 
in  hLs  judgment,  "  The  bill  of  sale  of  Decerriber  27,  was  made 
to  Eldred  Cahoon  and  the  three  others,  but  by  mistake  the 
action  was  brought  and  all  the  proceedings  conducted  in  the 
names  of  Edward  Cahoon  and  the  three  others,  so  that  one  of 
the  four  persons  claiming  to  be  entitled  was  not  on  the 
record."  At  whatever  time  this  circumstance  had  come  to 
the  knowledge  of  the  defendant's  counsel,  whether  at  or 
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before  the  trial,  he  would  have  known  it  to  be  a  clerical 
mistake,  because  the  ship's  register  had  revealed  to  him  the 
plaintiffs'  title,  and  there  was  full  cognizance  on  both  sides  of 
the  opposing  claims.  Nor  could  he  have  been  surprised, 
because  he  came  to  trial  to  set  up  a  title  as  paramount  and  prior 
to  the  plaintiffs  bill  of  sale,  so  that  it  was  to  that  extent  indif- 
ferent to  him  who  the  individuals  were  that  claimed  under  it. 
In  this  respect  the  case  came  within  the  reason  assigned  for 
the  amendment  by  Parke,  J.,  in  Doe  d.  Marriott  v.  Edwards, 
6  C.  &;  P.,  208,  that  the  opposite  party  could  not  be  misled. 
Cahoon  v.  Morrow,  has  been  spoken  of  as  if  a  new  plaintiff 
had  been  introduced.  This,  I  think,  is  a  mistake.  The  plain- 
tiff was  the  same,  and  the  right  was  the  same  after  the 
amendment  as  before ;  by  the  same  I  mean  identically  the 
same.  Eldred  was  the  plaintiff  from  the  beginning,  and 
Eldred^B  right  was  the  right  claimed  from  the  beginning;  but 
Eldred,  through  a  clerical  inadvertence,  had  been  called 
Edward,  and  the  mistake  was  ratified.  Surely  it  is  a  per- 
version of  terms  to  say  that  there  was  in  this  a  change  of 
persons,  or  the  substitute  of  one  man  for  another  man.  How 
different  is  the  present  case.  ConstarU  Whedock  and  John 
Forbes  are  different  men,  and  their  titles  are  different  titles. 
So  different  that  Whedock's  necessarily  fails  under  its  own 
infirmity,  and  Forbes  is  made  effectual  to  turn  the  plaintiff  out 
of  his  possession.  No  distinction  i»  more  clearly  acknowledged 
than  that  between  amendments  allowed  on  account  of  slips, 
mistakes,  misnomers,  &c.,  and  amendments  on  other  grounds. 
This  may  be  seen  from  what  fell  from  the  Judges  during  the 
discussion  in  Doe  d.  Wilton  and  wife  v.  Beck,  et  oL,  and  a  multi- 
tude of  cases  may  be  cited,  as  Carr  v.  Shaw,  7  T.  R.,  299,  where 
the  proceedings  were  amended  to  correct  the  mistake  in  a 
christian  name.  In  Horton  v.  Inhabitants  of  ike  Hundreds 
of  Stanford,  the  defendants  were  altered  to  inhabitants  of  the 
borough  of  Stanford,  1  C.  &  M.,  773,  in  this  case  it  is  worthy  of 
note  that  the  counsel  who  opposed  the  amendment  seemed  to 
concede  that  if  it  had  been  a  mistake  in  the  christian  name  it 
would  have  been  open  to  amendment.  In  Doe  d.  Marriott  v. 
Edwards,  the  amendment  was  in  the  parish  where  the  premises 
were  described  as  situate.  In  La  Banca  Naaionale  v.  Hamr 
hirger,  2  H.  &  C,  331,  where  the  name  of  the  officer  of  a  com- 
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pany  was  substituted  for  the  corporative  title,  which  it  was 
discovered  could  not  be  used  in  England,  Pollock,  C.  B.,  used 
the  language ;  "  Suppose  a  corporation  sue  in  its  corporative 
name,  when  it  ought  to  have  sued  in  the  name  of  an  officer, 
why  should  not  the  writ  be  amended  ?  It  is  not  adding  a 
new  plaintiff,  but  correcting  a  mere  mistake  in  the  name." 
How  pertinent  in  different  ways  to  both  cases;  to  sustain 
Cakoon  Y.  Morrow,  where  no  new  plaintiff  was  added,  but  a 
mistake  was  corrected;  and  to  oppose  the  amendment  in 
WheeLock  v.  Morrison,  where  a  new  plaintiff  was  added,  and 
where  no  mistake  required  correction. 

As  regards  our  own  act,  I  think  the  38th  section  of  the 
Pratiiee  Act,  (p.  521)  has  no  bearing  on  the  present  case,  or 
on  such  a  case  as  Cahoon  v.  Morrow.  It  falls  far  short  of  the 
34th  and  35  sections  of  the  common  law  Proceedure  Act, 
being  confined  to  the  non-joinder  of  a  person  as  plaintiff  in  any 
action,  which  I  think  only  applies  to  cases  where  the  omitted 
person  is  a  party  with  the  plaintiff  en  the  record  to  make  out 
a  conunon  right  to  the  matter  claimed  in  the  suit,  and  of 
whose  non-joinder  it  was  competent  to  the  defendant  to  have 
objected  at  or  before  pleading.  The  686th  section  is,  with 
some  omissions  which  impair  its  explicitness  and  force,  the 
same  as  the  222nd  of  the  common  law  Procedv/re  Act;  the 
first  number  relates  to  disputes  and  errors  in  proceedings,  and 
woald  be  applicable  to  such  a  case  as  Cahoon  ▼.  Morrow,  if 
statutes  were  required  in  such  a  case,  but  not  to  the  case 
under  consideration;  the  latter  number  of  the  section  is  of 
wider  significance,  and  is  that  under  which  alone  the  amend- 
ment could  be  supported,  of  which  we  are  treating ;  it  autho- 
rises the  making  of  all  such  amendments  as  may  be  necessary 
for  determining  in  the  existing  suit  the  real  question  in  contro- 
versy between  the  parties.  I  do  not  think  it  necessary  to  refer 
to  the  173rd  section  which  reserves  the  existing  jurisdiction  of 
the  Courts  in  relation  to  actions  of  ejectment  so  as  to  insure  a 
trial  of  the  title,  and  of  actual  ouster  when  necessary.  The 
power  here  reserved  is  certainly  not  greater  than  that  con- 
ferred by  the  136th  section,  and  I  may  say  that  the  reasons 
urged  in  the  cases  I  have  referred  to  for  distinguishing 
between  ejectment  and  other  actions,  in  construing  the  statutes 
relating  to  amendments,  do  not  seem  to  arise  under  our  act. 
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We  are  now  to  enquire  whether  the  very  questionable  pasi- 
tion  occupied  by  Wheelock  in  the  purchase  and  claim  he  has 
made,  might  not  have  excluded  him  from  any  favorable  con- 
sideration which  it  was  in  the  power  of  the  Court  to  afford. 
That  was  in  the  discretion  of  the  learned  presiding  Judge, 
and,  as  far  as  the  question  is  one  of  mere  discretion,  I  suppose 
this  Court  would  hesitate  to  interfere.  The  question  before 
us  is  whether  the  authority  to  amend  exercised  in  this  case 
by  adding  Forbes  as  a  plaintiff  at  the  trial,  can  be  upheld. 
That  it  is  in  the  power,  and  is  the  necessary  duty  of  the 
Court,  to  enter  on  such  inquiry,  is  manifest,  from  the  instances 
in  which  it  was  done,  to  which  I  have  referred. 

In  Oarrard  v.  Oiubileit  the  Judge,  at  the  trial,  having 
allowed  the  defendant's  wife  to  be  added  as  defendant,  the 
Court  agreed  in  setting  the  verdict  aside  on  that  account, 
Keating,  J.,  who  had  presided  and  allowed  the  amendment  at 
the  trial,  saying, "  I  entirely  concur  with  the  rest  of  the  Court, 
in  thinking  that  the  amendment  was  improperly  made."  I 
may  remark  that  this  is  one  of  unnumbered  cases  which  give 
occasion  to  admire  the  perfect  freedom  with  which  Judges  in 
England  criticised  the  opinions  of  each  other  and  of  themselves. 

However  there  may  have  been  differences  of  opinion  in 
England  as  to  removing  the  discretion  respecting  amendments 
exercised  by  a  single  Judge,  we  cannot  doubt  that  in  cases 
like  the  present,  it  has  been  repeatedly  done  there  and  in  this 
Province.  The  137th  section  gives  the  power  to  a  party  dis- 
satisfied with  the  amendment,  to  apply  to  the  Court  for  a  new 
trial  on  that  ground.  I  should  be  sorry  that  the  exercise  of 
a  power  so  practically  influential  in  the  administration  of 
justice,  when  the  judgment  may  be  required  to  be  hastily 
made  up  during  the  engagements  of  a  trial,  without  oppor- 
tunity for  research,  should  be  removed.  It  will  be  seen, 
on  examination  of  the  cases,  that  while  the  Judges  in 
England  are  willing  to  exercise  the  power  of  amendment 
liberally  within  their  jurisdiction,  they  are  watchful  not  to 
extend  their  authority  beyond  acknowledged  principles,  and 
the  just  interpretation  of  acts  of  Parliament.  The  subject 
we  are  considering  is  one  of  great  practical  moment,  especially 
as  relates  to  the  trial  of  causes.  Amendments  are  necessary ; 
the  power  to  sanction  them  has  taken  from  the  administra- 
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tion  of  the  law  one  of  its  reproaches.  Few  will  question  the 
propriety  of  averting  numerous  expenses  and  delays  by  the 
amendment  of  slips  and  mistakes,  the  correction  of  which 
cannot  mislead,  or  by  addition  of  names,  which  remove  a 
technical  objection,  without  really  changing  the  parties  or 
the  subjects ;  but  we  must  pause,  before  we  sanction  any 
practice  tending  to  a  conclusion  so  serious  as  that.  It  might 
be  required  of  the  Coui*ts  to  wan-ant  that  in  the  midst  of  a 
trial,  after  the  plaintifTs  case  has  failed  tlirough  its  essential 
weakness,  the  defendant  can,  on  the  instant,  and  without 
notice,  be  called  on  to  confront  a  new  antagonist. 

I  am  aware  that  the  learned  Chief  Justice  does  not  profess 
to  sanction  the  introduction  of  a  new  case  and  that  the  difference 
probably  ai-ises  rather  on  the  opposite  construction  put  on 
the  relation  which  Whedoch  occupies,  than  on  conflicting 
views  on  the  doctrine  of  amendment.  Even  so,  I  think  that 
to  uphold  the  amendment  that  we  are  considering  would  give 
a  dangerous  latitude  and  would  leave  uncertain  and  without 
very  clearly  defined  principle  a  point  of  practice  on  which 
there  should  be  the  least  possible  room  for  doubt.  At  the  same 
time  it  is  my  duty  to  say  that  I  cannot  see  any  connexion  that 
WTiedock  has  with  the  land  in  dispute  which  brings  the  case 
within  the  well-defined  and  clearly  expressed  principles  pro- 
pounded in  the  cases  I  have  cited.  We  have  in  them  a  judicial 
construction  put  upon  the  222nd  section  of  the  Com.  Law 
Prac.  Act,  which  must  govern  us  in  interpreting  the  136th 
section  of  the  Practice  Act,  on  which  the  amendment 
in  this  case  depends.  Besides,  if  we  are  to  consider 
the  deed  as  inoperative  and  void  because  illegal,  and  the 
parties  to  it  as  having  transgressed  against  the  policy  of 
the  law,  it  cannot  be  the  duty  of  the  Court  to  permit 
the  law  to  be  evaded  by  a  side  wind,  and  by  its  own  act  to 
frustrate  those  wholesome  provisions  by  which  Whedock's 
recovery  against  MorrimrCs  is  forbidden.  Whatever  may  be 
the  effect  of  the  deed  as  between  the  parties  to  it,  Forbes  and 
Whedocky  of  which  I  say  nothing,  because  it  is  unnecessary,  the 
deed  as  regards  Morrison  is  illegal,  and  to  place  Wheelock  in 
the  relation  of  a  cestui  que  trust,  whose  beneficial  interest  the 
law  recognizes  and  protects,  would  be  alike  to  pervert  the  facts 
and  contemn  the  principles  and  policy  of  the  law. 
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I  shall  have  occasion  before  I  close  to  consider  the  cause  in 
Bxi  aspect  inconsistent  with  any  supposition  of  connexion 
between  Forbes  and  Wheelock,  and  in  which  the  amendment 
would  certainly  be  unwarranted. 

There  is  another  ground  on  which  I  think  the  trial  was 
unsatisfactdrj.  His  Lordship  left  the  question  of  conventional 
line  to  the  jury,  but  beyond  that  I  think  the  jury  should  have 
been  instructed  on  the  possible  effect  of  Forbes* 8  acquiescence 
in  the  occupation  and  expenditures  of  Morrison  and  their 
opinion  have  been  sought.  The  evidence  was  strong  and 
undisputed,  and  raised  a  question  of  waiver  and  estoppel  to 
which  the  minutes  do  not  shew  that  any  consideration  was 
given. 

Hitherto  I  have  treated  the  subject  on  the  assumption  that 
the  deed  professed  to  convey  the  land  in  dispute.  It  remains 
to  examine  the  description  in  the  deed  to  ascertain  if  that 
assumption  is  well  founded.  The  first  course  is  to  follow  and 
to  stop  at  "  the  line  of  the  lands  then  in  the  occupation  of 
Morrison^  The  writ  has  it ''  the  line  of  lands,"  omitting  the 
article.  We  must  be  governed  by  the  deed,  which,  of  the  two, 
is  perhaps  more  significant  Now  there  is  no  doubt  that  when 
the  deed  was  executed,  "  the  line  of  the  lands  then  in  the 
occupation  of  Jwmes  0.  Morrison  "  was  reached  at  the  fence, 
and  consequently  before  arriving  at  what  is  called  the  Township 
line,  and  following  the  fence  led  across  the  lot  to  the  road,  and 
thence  to  the  point  of  beginning,  and  so  the  description  in  the 
deed  from  the  commencement  to  the  end  was  fulfilled  to  the 
very  letter.  And  the  land  in  posseesion  of  iforrison  woald  be 
left  to  the  west,  and  excluded  from  the  deed.  Of  the  line  and 
the  occupation  the  farm  and  the  homestead  and  clearing  of 
Morrison  gave  unequivocal  testimony.  Equally  clear  was  it 
from  the  evidence  that  Forbes^  when  he  executed  the  deed 
was  not  only  aware  of  this  occupation  by  Morrison,  but  that 
he  claimed  to  the  fence  as  being  on  the  line  of  the  land  he  had 
contracted  to  purchase,  and  Forbes  of  necessity  knew  of  his 
own  tacit  acquiescence. 

It  was  under  these  circumstances  that  Forbes  used  the 
language  in  the  deed,  and  it  is  in  their  light  that  we  have  to 
decide  what  he  meant  when  he  described  the  lot  sold  to  Whesloek 
as  being  bounded  by  the  line  of  the  lands  then  occupied  by 
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Morriaon.  There  is  much  in  the  circumstances  to  restrict  the 
description  as  contended  by  the  defendant's  counsel,  and  little 
to  biYor  the  more  extended  construction  advanced  by  the 
plaintiff  s  counsel.  There  does  not  appear  to  have  been  culti- 
vation or  occupation  at  what  is  called  the  Township  line,  or 
on  any  other  part  of  that  particular  lot,  bought  among  others 
by  the  defendant,  except  the  occupation  to  the  eastward  of  the 
Township  line  on  the  piece  in  dispute. 

There  is  no  precise  evidence  of  the  quantity  of  five  acres, 
and  if  there  were  then  the  mere  presumption  from  quantity 
would  have  little  control  over  the  construction.  As  to  intention 
we  cannot  listen  to  the  assertion  of  the  parties,  the  deed  and 
concomitant  circumstances  must  alone  govern. 

Without,  however,  expressing  a  positive  opinion  on  the 
interpretation  of  the  deed,  it  is  not  going  too  far  to  say  that 
the  question  was  dismissed  in  too  summary  a  manner,  I  think, 
when  EBs  Lordship,  in  intimating  his  charge  to  the  jury,  says : 
^'  The  deed  and  writ,  I  thought,  could  not  be  reasonably  con- 
strued as  excluding  the  disputed  piece  for  which  the  action 
had  been  brought  and  defended." 

It  will  be  seen  that  if  the  disputed  land  is  not  included  in 
the  description,  all  notion  of  connexion  between  Forbes  and 
yfhedocJe  as  regards  that  land  is  at  an  end,  and  no  pretence 
would  remain  for  the  amendment  on  the  several  subjects  to 
which  I  have  made  reference, — the  amendment,  the  effect  of 
Forheds  tacit  acquiescence  in  Morrison's  expenditure,  and  the 
construction  of  the  deed. 

I  am  not  satisfied  that  the  verdict  in  this  case  should 
stand,  and  I  think  that  the  rule  for  a  new  trial  should  be 
made  absolute  without  costs,  and,  inasmuch  as  the  amendment 
was,  as  I  think,  unauthorized,  the  name  of  John  Forbes  should 
be  struck  out  of  the  record  and  proceedings.  In  the  course  of 
this  opinion,  I  have  had  occasion  to  express  sentiments  at 
variance  with  the  views  entertained  by  the  learned  Chief 
Justice  at  the  trial.  I  need  not  say  that  I  do  this  consistently 
with  high  respect  for  His  Lordship's  legal  attainments.  But 
there  is  nothing  in  the  administration  of  justice  at  West- 
minster Hall  which  is  more  calculated  to  impress  a  conviction 
of  the  uprightness  with  which  the  rights  of  suitors  are  main- 
tained, or  to  preserve  an  elevated  and  consistent  exposition  of 
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the  law,  than  the  entire  freedom  with  which  the  Judges  in 
the  several  Courts  canvass,  and  if  need  be,  reverse  the 
opinions  of  individual  Judges  and  of  other  Courts ;  and  the  fre- 
quency with  which  the  judgments  of  the  eminent  men  who 
preside  over  the  different  tribunals  are  set  aside,  may  teach 
us  the  liability  of  the  wisest  to  err,  and  the  different  aspects 
in  which  different  minds  may  view  the  same  subject. 
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PLAtsnrr  was  the  laaste  of  K,  who  wm  owner  of  %  place  of  manh  on  the  Falmoath  ride  of 
the  Avon  River  near  Windsor.  DefondantHrae  proprietor  of  a  piece  of  marsh  known  as  the 
Oxbow  on  the  opposite  or  Windsor  side.  About  the  year  1887  the  river  suddenly  changed  Its 
course  by  making  a  breach  through  the  Oxbow,  canying  it  away  with  the  exception  of  (wo 
acres,  and  forming  a  new  channel  on  the  Windsor  side.  In  conseqnenoe  of  this  change  a  mud 
flat  in  the  centre  of  the  river  rapidly  filled  up  until  it  became  a  large  body  of  new  marrii.  Hie 
land  in  dispute,  a  portion  of  this  new  fonuation,  was  claimed  by  plaintiff  on  the  ground  that 
'he  strip  of  marsh  occupied  by  him,  previoxis  to  the  change,  was  bounded  by  a  certain  creek, 
which  creek,  he  contended,  should  still  be  considered,  in  all  its  windings  and  courses,  lengthened 
as  it  was,  as  the  boundaxy  of  the  newly  created  marsh.  The  defendant  claimed  the  land  as  an 
accretion  to  the  remaining  portion  of  the  Oxbow,  contending  that  he  was  entitled  to  the  accr^ 
tion  fonned  to  the  middle  of  the  river  as  it  ran  before  the  eruption  or  diange  of  oousae  took 
place. 

Hetdt  plaintiff  having  faUed  to  prove  possession,  that  no  sufliclent  title  was  shown  In  K, 
under  whom  he  claimed,  to  entitle  him  to  recover. 

It  did  not  follow,  because  the  creek  was  the  boundary  of  the  old  marsh,  that  it  must  be 
of  the  new.  It  might  change  its  course  so  as  to  embrace  a  larger  extent  of  marsh  than 
plaintiff,  under  any  circumstances,  could  Justly  or  legally  daim.  As  each  had  originally  a 
right  to  go  to  the  cen  tral  line  or  thread  of  the  river,  as  it  was  before  the  change  d  coune, 
it  would  seem  but  right  that  the  same  principle  should  be  obeerved  in  the  division  of  the 
new  marsh. 

Where  an  accretion  has  not  oocurred  so  rapidly  as  to  have  been  perceptible  at  any  one 
moment  of  time,  it  must  be  considered  as  alluvion  by  slow  and  imperoeptible  degrees. 

DesBarres,  J.,  now,  (December  5,  1868,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  action  of  trespass  in  which  the  plaintiff,  in  the 
firat  count  in  his  writ,  declared  that  the  defendant,  on  the 
first  day  of  August^  1862,  and  again  on  the  first  day  of  Augrvsiy 
1863,  and  on  other  days  and  times  broke  and  entered  a  certain 
piece  of  marsh  land  of  the  plaintiff,  the  boundaries  of  which 
are  set  forth  in  the  writ,  situate  at  FalmotUhy  in  the  county 
of  Hants,  outside  of  the  village  dyke, — ^beginning  on  the  little 
aboiteaus  on  that  dyke,  and  cut,  took,  and  carried  away  and 
destroyed  the  sedge,  coarse  and  salt  grass  of  the  plaintiff,  and 
converted  the  same  to  his  own  use;  the  second  count  is 
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substantially  the  same  as  the  first,  difiering  only  in  the 
description  and  boundaries  of  the  land ;  and  the  third  merely 
charges  the  defendant  with  having  taken  and  carried  away, 
and  converted  to  his  own  use,  certain  sedge,  coarse  and  salt 
hay  of  the  plaintiff.    To  this  the  defendant  pleaded,  first,  that 
he  did  not  commit  the  trespass  charged  in  the  plaintiff's  writ ; 
secondly,  as  to  the  first  and  second  counts,  that  the  land  on 
which,  &C.,  was  the  land  of  the  defendant,  and  the  plaintiff 
bad  no  right  to  it  or  to  the  possession  of  it,  and  that  the 
sedge,  salt  grass  and  hay,  mentioned  in  the  plaintiff's  writ, 
was  the  property  of  the  defendant,  and  not  the  property  of 
the  plaintiff ;  thirdly,  as  to  the  first  and  second  counts,  that 
that  part  of  the  land  described  in  the  two  first  counts  of  the 
plaintifiTs  writ,  on  which  the  defendant  entered  and  did  the 
acts  complained  of,  was  not  the  plaintiff's  property,  and  the 
plaintiff  had  no  right  thereto,  or  to  the  possession  thereof,  or 
to  the  sedge  or  grass  growing  or  being  thereon ;  fourthly,  as 
to  the  first  and  second  counts,  that  the  ground  on  which  the 
alleged  trespasses  were  committed  was  the  defendant's,  and 
that  he  had  a  right  to  the  possession  of  it  and  to  do  all  the 
acts  complained  of  by  the  plaintiff  in  his  writ ;  fifthly,  as  to 
the  first  and  second  counts,  that  the  part  of  the  land  in  the 
plaintifiTs  writ  mentioned,  on  which  the  defendant  entered 
and  cut  the  grass  and  sedge,  and  did  the  other  acts  complained 
of,  was  the  land  of  the  defendant,  and  he  alone  was  entitled 
to  the  same  and  to  the  possession  thereof,  and,  being  so  entitled, 
he  had  a  right  to  do  all  the  said  acts  ;  sixthly,  as  to  the  third 
count,  that  the  sedge,  coarse  and  other  grass  and  hay  was  not 
the  property  of  the  plaintiff;  seventhly,  as  to  the  third  count, 
that  the  sedge,  coarse  and  other  grass  and  hay  was  the  pro- 
perty of  the  defendant,  and  he  took  and  carried  away  and 
converted  the  same  to  his  own  use,  as  he  had  a  right  to  do ; 
eighthly,  as  to  the  third  count,  that  the  defendant  did  not 
take  and  carry  away,  and  convert  to  his  own  use  the  sedge, 
coarse  and  other  grass  and  hay  of  the  plaintiff,  as  stated  in 
the  said  third  count. 

For  the  purpose  of  trying  the  issues  raised  by  these  pleas, 
without  the  intervention  of  a  jury,  and  without  the  expense 
of  bringing  the  witnesses  before  the  Court,  the  parties  entered 
into  a  rule  by  which  it  was  agreed  that  the  evidence  in  this 
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case  for  both  plaintiff  and  defendant  should  be  taken  before  a 
commissioner  of  this  Court,  and  that  such  evidence,  when 
taken,  should  be  returned  to  the  Prothonotary,  and  the  cause 
argued  on  such  evidence,  and  that  the  Court  should  beat 
liberty  to  draw  the  same  inferences  and  deductions  from  the 
evidence  as  a  jury  could  do,  and  give  judgment  for  the  plain- 
tiff on  all  or  any  of  the  issues  with  such  damages  as  should 
be  meet ;  or,  otherwise,  to  nonsuit  and  give  judgment  for  the 
defendant.  This  suit,  although  brought  in  the  name  of  the 
lessee  of  John  King,  is,  in  point  of  fact,  prosecuted  by  Jfr. 
Kin^i  for  the  purpose  of  trying  the  title  to  the  land  which  is 
in  dispute  between  himself  and  the  defendant,  each  claiming 
as  owners,  on  opposite  sides  of  the  river  Avon^  a  small  piece  of 
salt  marsh,  consisting  of  about  If  acres,  as  an  accretion  to  their 
respective  possessions.  Mr.  King  claims  it  as  an  accretion  to 
a  strip  of  salt  marsh  lying  outside  of  the  Village  or  Falraauih 
Dyke,  formerly  owned  by  Jonathan  Marstera,  deceased,  who, 
it  appears,  devised  all  his  real  estate,  including  this  same  strip 
of  marsh,  to  the  children  of  his  brother,  Ifathanid  Marstera, 
subject  to  the  use  and  occupancy  of  Nathaniel  Marsbera  for  his 
natural  life.  On  the  death  of  Jonathan,  his  brother  NaJOianid 
entered  into  possession  of  and  occupied  the  strip  of  salt  marsh, 
together  with  the  farm  to  which  it  was  attached,  until  he  died, 
in  Jvtly,  1843,  when  it  became  the  property  of  his  children, 
named  Richard  Upkam  Maretera,  Robert  Kno^aMon  MaraterSy 
Jonathan  Maratera,  and  Sarah  the  wife  of  Mr.  Kvng,  At  the 
death  of  Nathaniel  Maratera,  all  the  property  devised  to  his 
children  by  his  brother  Jonathan  was  divided  and  set  off  to 
them  by  persons  mutually  chosen  between  them  to  perform 
that  duty,  and  Mr.  King,  under  that  division,  then  became 
the  owner,  in  right  of  his  wife,  of  one  share  of  the  strip  of  salt 
marsh,  and  subsequently  of  another  share  by  purchase  and 
conveyance  from  Elizai^eth  Grinton,  to  whom,  as  the  legal 
owner  of  all  the  right,  share,  and  interest,  which  Robert 
KnowUon  Maratera  had  in  and  to  the  real  estate  of  Jonathan 
Maratera,  one  share  in  the  strip  of  salt  marsh  had  been 
assigned.  Mr.  King  is,  therefore,  the  owner  of  two  shares,  or 
one  half  of  all  the  strip  of  the  old  salt  marsh  formerly  owned 
by  Joruxihan  Maratera,  the  brother  of  Nathaniel,  lying  outside 
of  the  FalTnouth  or  Village  Dyke,  and  the  remaining  two 
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shares  which  were  assigned  to,  and  belonged  respectively  to 
Jonathan  Marsters  and  Richard  Upham  Marsters,  are  now 
in  pos-session  of  William  Shaw  and  Lewis  S.  Payzant,  who 
seem  to  be  content  with  the  portions  they  hold  of  it,  with  the 
accretion  thereto,  leaving  the  parties  in  this  suit  to  contend 
for  the  small  piece  of  newly  formed  salt  marsh  which  is  the 
subject  of  this  suit. 

The  plaintiff  alleges  that  a  creek  running  from  an  aboi- 
teaux  erected  many  years  ago  in  the  running  dyke  of  the 
Falmouth  or  Village  Marsh,  for  the  purpose  of  carrying  off 
the  ivater  from  the  ditches  in  that  marsh,  was  the  boundary 
of  this  strip  of  old  salt  marsh  as  it  formerly  existed,  to  which 
there  is  now  an  accretion ;  and  he  contends  that  this  creek, 
which  then  discharged  itself  into  the  channel  of  the  river,  and 
is  now  filled  up  with  mud  deposited  from  time  to  time  by  the 
sea,  and  forming  at  the  present  day  an  aceretion  of  new  salt 
marsh  up  to  the  aboiteaux,  is  still  to  be  considered  in  all  its 
windings  and  coui-ses,  lengthened  as  it  is,  the  boundary  of  the 
newly  created  or  present  salt  marsh,  and  he  claims  the  small 
piece  of  new  salt  marsh  in  dispute  upon  that  ground.  The 
defendant,  on  the  other  hand,  as  the  owner  of  a  large  quantity 
of  .salt  marsh  on  the  opposite  or  Windsor  side  of  the  river 
Avon^  called  the  Oxbow,  which,  about  30  years  ago,  was  swept 
and  carried  away  by  the  waters  of  the  river,  with  the  excep- 
tion of  about  two  acres  of  it  that  was  left  standing,  also  claims 
the  piece  of  land  in  dispute  as  an  accretion  to,  and  appur- 
tenant to  the  remaining  part  of  the  Oxbow,  contending  that, 
as  such  owner,  he  is  entitled  to  the  accretion  formed  by  the 
washing  of  the  sea  and  river,  extending  to  the  thread  or 
middle  of  the  river,  as  it  ran  before  the  eruption  took  place, 
when  the  old  channel  changed  and  a  new  channel  was  made 
directly  through  the  Oxbow  on  the  Windsor  side  and  bank  of 
the  river.  It  is  admitted  by  all  the  witnesses  on  both  sides 
that  after  the  waters  of  the  river  forced  a  passage  through, 
and  carried  away  the  Oxbow,  with  the  exception  of  two  acres 
of  it,  as  previously  mentioned,  the  large  flat  in  the  river 
rapidly  filled  up  with  mud  until  it  became  a  large  body  of 
new  marsh,  now  possessed  not  only  by  the  proprietors  of  lands 
on  the  Falmovih  side,  but  also  by  proprietors  on  the  Windsor 

side  of  the  river,  whose  marshes  were  also  injured  and  partially 
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carried  away  when  the  river  made  a  new  channel  through  the 
Oxhow,  The  defendant  is  willing  to  take  up  to,  and  does  not 
pretend  to  claim  any  part  of  the  newly  created  marsh  beyond 
the  thread  or  middle  of  the  river  as  it  formerly  ran,  but  the 
plaintiff  is  unwilling  to  limit  his  claim  to  the  thread  or  middle 
of  the  river,  insisting  that  as  the  creek  running  formerly 
only  seven  or  eight  rods  from  the  aboiteaux  was  originally 
the  boundary  of  the  old  strip  of  salt  marsh,  the  present  creek 
wherever  it  may  run  through  the  newly  created  marsh  must 
be  his  boundary  now.  That  is  a  position  to  which  I  cannot 
assent,  simply  because  the  creek  might  so  change  its  course  as 
to  embrace  a  much  larger  extent  of  marsh  than  the  plaintiff 
could,  under  any  circumstances,  justly  or  legally  claim,  and 
because  it  does  not  at  all  follow  that  though  the  creek 
may  have  been  the  boundary  of  the  old  salt  marsh,  it  must 
necessarily  be  the  boundary  of  the  new.  A  large  mass  of 
testimony  was  produced  to  show  where  the  old  channel  of  the 
river  ran  at  the  time  a  passage  was  made  through  the  Oxboio, 
in  order  the  b<*tter  to  distinguish  the  old  from  the  new  salt 
marsh  on  both  sides,  and  to  enable  us  to  decide,  having  refer- 
ence to  the  extent  of,  and  the  causes  and  means  by  which  the 
latter  was  formed,  to  whom  it  belongs.  On  this  point  there 
is  conflicting  testimony,  several  of  the  plaintiff's  witnesses 
stating  that  the  channel  of  the  river,  before  the  eruption  in 
1837  or  1838.  ran  nearly  as  it  does  now  on  the  Whidsor  side 
of  the  river,  with  the  exception  of  that  part  of  it  then  made 
through  the  Oxbow;  while  the  witnesses  on  the  part  of  the 
defendant,  all  say  that,  after  striking  the  red  bank  on  the 
Falmouth  side,  it  ran  along  and  close  to  the  salt  marsh  outside 
of  the  Village  Dyke,  as  far  as  Shey's  point,  and  then  struck 
over  on  the  opposite  or  Windsor  side  of  the  river  in  the 
direction  of  Oak  Island,  Looking  at  all  the  evidence  on  both 
sides,  which  I  have  very  carefully  examined  and  considered, 
I  can  arrive  at  no  other  conclusion  than  that  the  old  -channel 
of  the  river,  previous  to  the  formation  of  the  new  through  the 
Oxbow,  was  on  the  FalTnouth  side,  it  having  been,  as  I  think, 
cleai'ly  shown  by  the  testimony  of  the  witnesses  on  the  part 
of  the  defence,  some  of  whom  are  aged  men  who  have  lived 
alongside  of  and  in  the  neighbourhood  of  the  river  all  their 
lives,  and  speak  of  facts  and  circumstances  in  relation  to  the 
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channel  about  which  they  could  not  be  mistaken;  that  all 
the  vessels  laden  with  plaster,  either  in  the  creek  or  at  the 
wharves  above  the  aboiteaux,  always  followed  the  channel 
running  alongside  of  the  bank  of  the  salt  marsh  in  sailing  out 
of  the  river,  with  the  exception  of  small  vessels,  and  they,  as 
one  of  the  witnesses  remarked,  "  could  go  anywhere." 

There  was,  it  seems,  a  small  channel  on  the  opposite  or  Windr 
€or  side  of  the  river,  into  which  the  tide,  when  rushing  from  the 
sea,  flowed,  as  well  as  in  the  main  channel ;  the  waters  of  both 
channels,  meeting  at  the  upper  or  south  end  of  the  large  mud  flat 
that  was  then  in  the  middle  of  the  river.  All  the  witnesses  agree 
that  this  large  mud  flat  began  to  fill  up  with  mud  and  other 
deposits  by  and  from  the  flux  and  reflux  of  the  tide  and  waves 
of  the  sea  immediately  after  the  breach  made  through  the 
Chcbovj,  and  that  it  continued  to  fill  up,  until  it  made,  after 
the  lapse  of  not  very  many  years,  a  large  body  of  marsh  which 
all  the  riparian  proprietors,  with  the  exception  of  the  parties 
in  this  suit,  appeal*  to  be  content  to  hold  according  to  lines 
and  boundaries  made  and  agreed  upon  between  themselves. 
The  parties  in  this  suit  having,  unfortunately  as  we  all  think, 
been  unable  to  fix  and  agree  upon  a  boundary  between  them, 
now  call  upon  the  Court  to  decide  what  their  respective 
rights  are,  and  to  make  a  boundary  for  them  under  the 
evidence  they  have  placed  before  us ;  or,  rather,  to  express 
our  opinion  as  to  where  the  boundary  ought  to  be.  Before 
we  can  do  this  we  must  enquire  to  whom  the  land  in  dispute 
really  belongs,  whether  to  the  plaintifi*,  or  defendant,  or  to  the 
Crown. 

The  AvoThy  though  not  now  navigable  for  ships,  in  conse- 
quence of  the  erection  of  the  Windsor  Bridge,  is  yet  navigable 
for  boats  and  river  craft,  and  if  the  land  in  question  was 
fomned  by  reliction  of  the  sea,  it  may  not  belong  to  either 
plaintifl*  or  defendant,  but  to  the  Crown,  and  if  to  the  Crown 
there  is  an  end  of  this  suit,  unless,  indeed,  there  was  at  the 
time  this  action  was  brought,  such  a  possession  in  the  plaintiff 
as  would  enable  him  to  maintain  this  suit  against  the  defend- 
ant. In  2  Black.  Com.,  262,  he  says ;  "  If  the  alluvion  or  dere- 
liction be  sudden  and  considerable,  in  this  case  it  belongs  to 
the  king,  for  as  the  king  is  lord  of  the  sea,  and  so  is  the  owner 
of  the  soil  while  it  is  covered  with  water,  it  is  but  reasonable 
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he  should  have  the  water  when  the  soil  is  left  dry  f  and  he 
adds  the  quantity  of  land  gained  and  the  time  during  which 
it  is  gaining,  are  M'^hat  make  it  either  the  kings  or  subject's 
property.  It  is  well  known  that  in  all  the  marsh  lands  of 
this  Province,  bounded  by  the  sea,  there  is  a  constant,  and 
generally  an  imperceptible  process  of  accretion  going  on  either 
on  one  side  or  the  other,  and  the  proprietors  of  marshes  are 
often  obliged  to  erect  what  are  called  breakwaters  outside  of 
their  dykes  to  protect  and  prevent  their  marshes  from  being 
carried  away  by  the  action  and  force  of  the  tides  and  currents. 
But  it  is  not  often  that  so  large  a  piece  of  marsh  as  that  of 
which  the  small  piece  in  dispute  forms  a  part  is  formed,  within 
so  short  a  time  as  this  has  been  ;  and  one  would  be  inclined 
to  think  that  so  extensive  a  formation  could  hardly  have 
taken  place  by  the  slow  and  imperceptible  process  by  which 
such  marsh  lands  are  generally  known  to  be  made.  The  fact 
that  so  large  a  body  of  marsh  as  the  Oxbow  contained  having 
been  carried  away  by  the  sea  and  deposited  in  the  river  may 
in  some  way  account  for  so  large  a  formation  within  the  lapse 
of  a  comparatively  short  space  of  time,  and  although  some 
of  the  witnesses  state  that  the  mud  flat  in  the  middle  of  the 
river  rapidly  filled  up,  extending  itself  as  it  did  in  all  direc- 
tions, yet  none  of  them  have  ventured  to  say  that  it  filled  up 
so  rapidly  as  to  be  pei'ceptible  at  any  one  moment  of  time, 
and  therefore  it  must,  I  think,  be  considered  as  alluvion  or 
dereliction  by  slow  and  imperceptible  degrees,  and  the  land, 
according  to  Blackstone,  must  for  that  reason  belong  to  the 
subjects  and  not  to  the  Crown. 

Chancellor  Kent,  in  the  third  book  of  his  Commentaries 
428,  says  :  "  If  a  fresh  water  river,  running  between  the  lands 
of  separate  owners,  insensibly  gains  on  one  side  or  the  other, 
the  title  of  each  continues  to^go  ad  Jilum  Tnedium  aquoe,  but 
if  the  alteration  be  suddenly  and  sensibly  made,  the  ownership 
remains  according  to  the  former  bounds,  and  if  the  rivor  should 
then  forsake  its  channel  and  make  an  entire  new  one  on  the 
lands  of  the  owner  on  one  side,  he  will  become  the  owner  of 
the  whole  river,  so  far  as  it  is  enclosed  by  his  land."  He  then 
proceeds  to  say  that  the  general  doctrine  as  to  alluvions  is  this : 
"  If  soil  be  formed  by  islands  or  relicted  land  out  of  the  sea  or 
a  river  by  slow  and  imperceptible  accretion,  it  belongs  in  the 
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case  of  the  sea  or  navigable  rivers  to  the  sovereign,  and  in  the 
case  of  rivers  not  navigable  in  the  common  sense  of  the  term, 
or  above  where  the  sea,  ebbs  and  flows,  it  belongs  to  the  owners 
of  the  adjoining  land." 

These  eminent  jurists  entertain  somewhat  different  views 
as  to  the  doctrine  of  alluvion;  the  firsfc  stating  that  if  the  allu- 
vion or  dereliction  be  sudden  and  considerable  it  belongs  to  the 
Crown,  while  the  other  says  that  soil  or  relicted  land  out  of  the 
sea  or  a  navigable  river  by  slow  and  imperceptible  degrees 
belongs  to  the  sovereign.  The  doctrine  of  alluvion  is,  however, 
clearly  settled  in  the  case  of  the  King  v.  Lord  Yarborough,  3 
B.  &  C,  91,  subsequently  brought  before  the  House  of  Lords, 
and  reported  in  S  Bing.,  163,  in  which,  confirming  the  judgment 
•  delivered  by  Abbott^  C.  J^  in  the  Court  of  King^s  Bench,  it 
was  held  that  land  not  suddenly  derelict  but  formed  by  alluvion 
of  the  sea  imperceptible  in  its  progress,  belongs  to  the  owner 
of  the  adjoining  lands,  and  not  to  the  Crown. 

Assuming  then,  as  I  thi»k  we  are  warranted  in  doing  from 
the  evidence,  that  the  large  body  of  salt  marsh  formed  by 
alluvion  in  the  river  Avon  belongs  to  the  riparian  proprietora, 
and  not  to  the  Crown,  the  next  question  that  arises  is  to  which 
of  the  two  contending  parties,  claiming  as  riparian  proprietors, 
the  land  in  dispute  belongs.  That  is  a  question  of  some 
difficulty,  increased  as  it  is  by  the  fact  that  while  the  plaintiff 
claims  it  as  an  accretion  to  the  old  strip  of  salt  marsh  formerly 
owned  by  Jonathan  Marstera,  deceased,  and  now  owned  by 
Mr.  King,  the  defendant  claims  it  as  an  accretion  to  the 
remaining  portion  of  the  Oxbow,  of  which  he  was  the  owner, 
formerly  standing  on  the  Windsor  side,  but  now  united  by 
alluvion  to  the  newly-formed  marsh  on  the  Falmouth  side. 
I  do  not  know  how  this  diflBculty  is  to  be  solved,  unless  it  be 
by  drawing  a  line  from  the  end  of  the  remaining  part  of  the 
Oxbow  to  the  old  strip  of  salt  marsh  as  it  was  before  the  new 
was  created,  and  giving  to  each  party  one  equal  half  of  the 
accretion  or  newly-created  marsh  between  these  two  points, 
upon  the  principle  that  as  each  had  originally  a  right  to  go  to 
the  central  line  or  thread  of  the  river,  as  it  was  before  the 
breach  through  the  Oxbow  was  made,  it  would  seem  but  right 
that  the  same  principle  should  be  observed  in  the  division  of 
the  new  marsh,  although  the  whole  of  that  marsh  is  now  on 
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the  FaZmouth  side  of  the  river.  Whether  this  is  a  sonnd 
principle  or  no,  I  am  not  prepared  to  say,  but  that  it  is  a  just 
principle,  considering  that  the  defendent  has  last  a  large  body 
of  marsh  which,  by  the  action  of  the  sea,  has  contributed  to 
the  formation  of  and  is  now  incorporated  with  the  new,  I  have 
not  the  slightest  doubt.  The  defendant,  in  his  evidence,  states 
that  he  has  adopted  that  principle,  and  that  measuring  from 
the  Oxhoiv  to  the  old  salt  marsh,  and  dividing  the  accretion* 
or  intervening  marsh  into  two  equal  parts,  the  land  in  dispute 
clearly  belongs  to  him.  That  evidence  is  not  contradicted  by 
or  on  the  part  of  the  plaintiff,  nor  does  he  pretend  to  deny  that 
he  has  less  than  one-half  of  the  land  between  the  residue  of 
the  Oxbow  and  the  old  salt  marsh,  independent  of  the  small 
piece  of  land  in  dispute,  but  he  insists  that  the  creek  which ' 
embraces  this  piece  of  land  is  his  boundary,  and  that  he  is 
entitled  to  extend  his  line,  and  hold  up  .to  and  as  far  as  the 
creek.  I  have  already  expressed  an  opinion  on  that  point, 
and  will  not  now  again  repeat  it.-  The  plaintiff  having  failed 
to  establish  the  creek  to  be  his  boundary,  and  therefore  failed 
to  shew  a  title  in  Mr,  King  to  the  land  in  dispute,  I  will  now 
proceed  to  inquire  whether  he  has  proved  such  a  possession  of  it 
as  will  entitle  him  to  recover  against  the  defendant,  assuming 
that  he,  too,  has  not  proved  title. 

Mr.  King  states  that  he  came  into  possession  of  the  farm 
or  land  to  which  the  salt  marsh  was  attached  in  1843,  and 
rented  the  land  to  John  Curry^  under  a  lease  dated  April  Ist^ 
1844,  who  lived  on  it  16  years.  That  he  had  a  survey  made 
of  the  marsh  in  1845,  to  settle  the  line  between  himself 
and  Sangster,  and  ran  the  line  at  that  time  to  the  creek.  That 
Michael  Messenger,  the  next  tenant  to  Curry,  was  in  the  place 
two  years.  Jonathan  Shey^  the  plaintiff,  was  his  next  tenant, 
and  he  had  it  one  crop.  William  Hanson  was  his  next  tenant, 
who  had  it  one  vear.  The  next  tenant  after  Hanson  was 
Jonathan  Shey,  the  plaintifi,  who  is  still  on  it.  That  he  put 
all  these  persons  as  tenants  up  to  the  creek.  That  they  all 
paid  rent  up  to  the  last  three  years,  and  none  of  them  made 
any  objection  that  they  had  not  all  the  land  up  to  the  creek." 
In  his  cross-examination  he  says :  "  I  mean  by  putting  roy 
tenants  in  possession  I  showed  them  the  bounds  of  the  land  and 
told  them  I  would  sustain  them  in  cutting  the  hay  up  to  those 
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bounds.  Hanson  informed  me  that  the  hay  was  cut  and  said 
he  did  not  know  who  did  it."  John  Curry,  who  occupied  the 
farm  to  which  the  salt  marsh  was  attached  for  16  years,  and 
who  could  have  proved  his  possession  of  it  if  he  ever  did 
possess  any  portion  of  the  new  marsh,  was  not  examined. 
Michael  Messenger  said :  "  I  hired  the  land  in  dispute  two 
years*  I  think  in  1858  and  1859.  I  had  it  mowed  both  those 
years  I  was  on  the  place.  Mr,  King  pointed  out  the  lines  to 
me  and  told  me  to  mow  down  to  a  certain  creek,  and  I  had  it 
mowed  both  years  down  to  the  creek.  There  was  sedge  growing 
at  the  .creek."  In  his  cross-examination  he  said:  "  One  year 
during  the  time  I  had  it  I  think  there  was  a  little  corner  of  it 
mowed  down  joining  the  creek.  I  could  not  account  for  a 
little  corner  of  it  being  cut  and  the  rest  left."  Jonathan 
Shey,  the  plaintiff,  says :  "  I  hired  the  land  in  question  from 
Mr.  King,  first  in  1860.  I  had  it  one  year.  I  again  hired  it 
in  1862  for  three  years.  I  still  hold  the  land.  I  mowed  it  in 
1860.  I  mowed  about  tw^o  acres  near  the  running  dyke  ;  good 
hay  of  the  original  marsh.  Lewis  Payzant,  Mr.  King's  agent, 
shewed  me  the  lot  and  the  lines.  First  the  lines  of  the  salt 
marsh  up  to  the  running  dyke  and  branch  round  down  to  the 
creek.  I  mowed  all  the  lot  worth  mowing  up  to  the  creek. 
The  kind  of  grass  up  to  the  creek  was  sedge.  I  took  the  sedge 
off  at  two  ox-loads.  When  I  had  the  property  under  lease  I 
did  not  mow  it  up  to  the  creek.  I  met  with  no  interruption 
in  1860  in  mowing  up  to  the  creek  except  some  few  words 
with  James  Sangster,  after  it  was  mowed.  I  did  not  mow  up 
to  the  creek  in  1862.  Some  one  mowed  it  that  year  while  I 
was  away.  I  afterwards  heard  it  was  James  Sangster.  He 
told  me  he  mowed  it  in  1862  ;  that  Mr.  McHeffey  told  him  to 
do  so  to  try  the  title."  Isaac  Elliott  says :  "  I  once  mowed 
the  lot  for  John  Curry.  I  hired  it  from  him  and  mowed  it  on 
shares.  Don't  recollect  the  year.  It  was  a  number  of  years 
ago.  I  mowed  it  to  the  creek  marked  in  plan  B.  I  only  mowed 
it  one  year.  There  was  very  little  grass  on  the  lot  down  to 
the  creek  then  ;  only  bunches  of  grass  ;  it  was  just  then  coming 
into  bearing.    No  one  shewed  me  the  lines,  only  the  side  lines, 

not  far  down."    In  his  cross-examination  he  savs :  "  If  I  had 

ft 

not  had  the  other  part  of  the  field  to  mow  it  would  not  have 
been  worth  mowing.    I  took  it  with  the  land  and  carried  the 
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sedge  with  the  fork  out  of  the  way  of  the  tide.  There  may 
have  been  a  cock  or  two."  Bevjamin  Backlioiise  says  :  "  I 
know  King's  sedge  flat.  I  mowed  it  13  years  ago  from  the 
salt  marsh  down  to  the  creek  for  John  Curry.  The  chief  part 
of  the  grass  in  it  was  sedge,  some  little  weeds,  and  very  little 
salt  hay,  a  straw  here  and  there  not  worth  mentioning.  The 
grass  grew  nearer  to  the  creek  every  year.  I  have  seen 
McIIeffey  cut  gi^ass  on  the  lot  since  I  mowed.  Cannot  say 
exactly  what  year.  Mr.  Javies  Sangster  and  McHeffey  mowed 
the  grass.  Mq\  Sangater  mowed  it  for  Mr.  McHeffey.  I  know 
of  no  one  mowing  it  since  then  but  Sangster."  William 
Faulkener  said  :  "  I  first  became  acquainted  with  the  sedge 
flat  in  question  in  1834,  before  the  eruption  or  change  in  the 
river.  I  resided  on  the  farm  with  my  father  for  five  years, 
who  had  the  farm  to  which  the  sedge  flat  belongs  on  shares. 
I  mowed  it  in  1830,  '37  and  '38.  I  suppose  I  mowed  from 
eight  to  ten  rods  below  the  high  marsh.  It  is  28  years  since  I 
left  the  Bridge  Farm.  The  first  year  we  went  there  we  did 
not  mow  any  hay  at  all  in  the  flat.  It  was  in  1824?.  I  mowed 
on  the  sedge  flat  in  1836  and  1838.  There  was  a  strip  of 
high  marsh  running  along  the.running  dyke.  I  mowed  below 
that  five,  six  or  eight  rods,  below  the  high  marsh." 

This  is  all  the  evidence  given  on  the  part  of  the  plaintiff 
as  to  the  mowing  and  possession  of  the  salt  marsh.  It  will  be 
at  once  perceived  that  the  most  of  this  evidence  does  not  apply 
to  the  salt  marsh  in  dispute,  but  to  the  old  strip  of  salt  marsh 
of  which  it  is  not  denied  the  plaintiff  was  in  possession.  Now 
the  evidence  of  possession  in  the  defendant  of  the  land  in 
contention  is  very  strong,  inasmuch  as  it  goes  back  to  a  period 
when  the  sedge  first  began  to  grow  on  the  new  salt  marsh, 
and  continuing  from  year  to  year  with  the  exception  of  one 
year  from  that  down  to  the  present  day. 

Recapitulating  the  evidence  of  possession  in  Mr.  King,  it 
amounts  to  this.  First,  that  Mr.  Kx^g  claimed  the  marsh  in 
dispute,  and  told  his  tenants  that  he  would  sustain  them  if  they 
would  cut  the  grass  up  to  the  creek.  Next,  that  his  tenant, 
Messenger,  mowed  the  sedge  grass  in  1858  and  1859  to  the 
creek,  according  to  the  lines  pointed  out  to  him  by  Mr.  King, 
and  that  in  one  of  these  years  there  was  a  little  corner  of  the 
salt  marsh  mowed  adjoining  the  creek,  being,  as  I  take  it,  the 
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very  piece  of  land  in  contention.  Then  fihey,  the  plaintiff, 
says  he  mowed  two  acres  of  the  oi*iginal  salt  marsh  near  the 
running  dyke  in  1860.  He  did  not  mow  to  the  creek  in  that 
year,  nor  did  he  mow  in  1862  or  at  any  other  time  to  the 
creek.  It  was  mowed  in  the  latter  year  by  James  Sangster, 
as  he  told  him,  under  the  defendant*s  authority.  Elliott  mowed 
one  or  two  cocks  of  sedge  on  it  a  number  of  years  ago  for  John 
Cui^ry  down  to  the  creek  when  the  sedge  was  first  beginning 
to  grow.  Benjamin  Backhouse  mowed  the  salt  marsh  down 
to  the  creek  13  years  ago  for  John  Curry  and  cut  some  little 
weeds  and  very  little  salt  hay  and  straw  here  and  there,  and 
had  seen  McHeffey,  the  defendant,  cut  the  grass  on  it  since, 
and  does  not  know  of  any  person  cutting  the  grass  since  then 
but  Sangster,  who  mowed  it  for  McHefey,  The  grass  cut  by 
Favlkener  was  before  the  new  marsh  was  formed,  and  therefore 
has  no  bearing  on  this  case.  It  is  clear,  then,  that  Shey,  the 
plaintiff,  never  mowed  and  never  had  the  small  piece  of  new 
marsh  in  dispute  in  his  possession. 

What  do  the  witnesses  on  the  part  of  the  defendant  say  as 
to  the  mowing  and  possession  of  this  Httle  piece  of  marsh  by 
the  defendant.  The  defendant  last  of  all  says  :  "  I  have  cut 
the  sedge  on  the  disputed  piece.  I  cut  spots  of  sedge  on  it. 
from  the  commencement  of  its  coming  into  grass  over  20  years 
ago.  There  was  no  grass  on  it  when  I  first  cut  it  except  the 
sedge  growing  on  the  banks  of  the  creek.  The  higher  part  was 
bald  at  first  except  some  weeds,  and  continued  so  for  many 
years.  I  meant  it  was  cut  by  my  direction.  R,  Bacon  cut  it. 
James  Sangster  cut  the  point  of  the  Oxbow  Marsh  and  Bacon 
the  remainder  from  the  Oxhoiv  up  to  where  I  directed  him  to 
cut.  I  directed  him  to  cut  up  to  half  the  flat.  From  the  time 
the  sedge  was  first  cut  it  has  been  cut  under  my  authority 
every  year  except  one.  I  have  not  seen  it  cut  every  year,  but 
have  always  authorized  it  to  be,  and  understood  it  was  cut. 
I  cannot  speak  positively  as  to  the  year  it  was  not  cut  by  my 
authority."  In  his  cross-examination  he  says  :  "  I  have  been 
many  times  present  .when  they  were  getting  off  the  hay,  but 
not  every  year.  I  do  not  know  of  my  own  knowledge  that 
the  disputed  land  was  mowed  every  year  except  the  one  spoken 
of.  I  have  known  it  to  have  been  mowed  very  many  years  of 
my  own  knowledge."    Samuel  Bacon  says :  "  I  have  known 
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the  piece  of  land  in  dispute  16  or  17  years,  perhaps  more. 
When  I  first  knew  it  there  were  spots  of  sedge  growing  here 
and  there  on  it.  It  is  now  pretty  much  all  salt  hay.  I  helped  to 
mow  it  when  I  was  about  sixteen  ;  seventeen  years  ago.  I  was 
then  mowing  for  my  father.  I  know  of  my  father  getting  hay 
ofi'it  before  that,  before  I  was  able  to  mow.  I  mowed  it  about 
six  or  seven  years,  I  think,  steadily  every  year.  There  was 
not  a  gi'eat  deal  of  sedge  when  I  first  mowed  it.  I  was  then 
living  with  my  father.  After  leaving  him  I  lived  in  the 
neighbourhood  with  different  people.  I  know  of  my  father 
cutting  the  hay  after  I  left.  He  had  it  several  years  after  I 
left.  I  cannot  say  how  many.  I  helped  him  to  cut  the  hay 
after  I  left.  I  do  not  recollect  our  working  there  again  till 
last  season  for  Mr,  Melleffey"  In  his  cross-examination  he 
says :  "  I  do  not  know  whether  my  father  had  the  place  when 
he  mowed  it  from  the  defendant  or  Mr.  Sangater.  I  undertake 
to  say  my  father  never  had  it  from  Mr,  Curry," 

The  plaintiff  having  failed  to  shew  a  title  in  Mr,  King, 
under  whom  he  claims,  and  it  being  abundantly  clear  from 
the  evidence  produced. that  he  was  not  at  the  time  this  action 
was  brought  in  possession  of  the  piece  of  salt  marsh  in  dispute, 
and  not  having  proved  title  in  himself  or  Mr.  King,  we  are  of 
opinion  he  is  not  entitled  to  recover  in  this  case,  and  therefore 
give  judgment  for  the  defendant  upon  all  the  issues. 
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A  constablo  to  whom  a  warrant  is  entrusted  for  the  collection  of  a  school  assessment,  the 
warrant  contaiuiu;^  recitals  that  the  assessment  was  ''made  in  conformitj  with  law,'*  &c.,  b 
under  no  obligation,  in  order  to  his  ]>rot«ction,  to  institute  every  enquiry  as  to  the  lesrality,  or 
the  existence  of  the  assessment  referred  to,  or  as  to  demands  harinjr  been  made  on  the  parties 
named  in  the  schedule,  or  as  to  their  being  defaulters.  His  sole,  single  oomixed  duty  is  to 
obey  the  mandatory  part  of  the  warrant  wherewith  he  is  charged. 

McGregor  v.  Patterwnf  1  Oldright,  211,  affirmed. 

WiLKiNS,  J.,  now,  (December  5th,  1868,)  delivered  the 
judgment  of  the  Court: — 

This  cause,  tried  before  the  Judge  in  Equity,  at  KentviUe, 
was  an  action  for  taking  and  converting  the  following  chattels, 
viz.,  as  in  the  first  count  stated,  a  cow,  and  in  the  second  count 
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a  horse  and  halter,  respectively,  of  the  propert}'  of  the  plaintiff. 
The  defendants,  collectively,  first  denied  the  taking  and 
conversion.  For  a  second  plea,  the  defendant,  Bowles,  as  to 
the  alleged  taking  and  converting  the  cow,  said  that  before 
and  at  the  time,  &c.,  he  was  one  of  the  constables  of  King's 
County,  and  that  before  the  taking,  &c.,  John  M,  Parker,  a  J.  P. 
of  that  county,  duly  issued  under  his  hand  and  seal  a  certain 
warrant  dated  17th  SejAember,  1865,  and  directed  to  said 
defendant,  Leonard  Boities,  as  one  of  the  constables  of  the 
Township  of  Coimvjalka,  and  by  which  warrant,  after  reciting 
that  whereas  by  a  rate  and  as.sessment  made  in  conformity  to 
lavr,  the  persons  named  in  the  schedule  thereunto  annexed  had 
been  assessed  for  school  rates  for  the  half  year  ending  the  20th 
of  Moy,  1865,  and  that  whereas  it  appeared  to  him  as  one  of 
Her  Majesty's  Justices  of  the  Peace  for  such  county,  upon  the 
oath  of  Isaac  Shaw,  the  Collector  for  School  Section  No.  24, 
that  the  several  sums  for  which  they  had  been  assessed  had 
been  demanded  from  such  persons  respectively,  and  that  the 
Slims  set  opposite  to  their  names  in  such  schedule  remained 
unpaid,  he,  the  said  defendant,  Bowles,  was  required  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  persons 
mentioned  in  the  schedule,  and  that  if  within  the  space  of  five 
days  next  after  such  distress  by  him  to  be  taken,  the  said 
sums,  together  with  their  respective  proportions  of  Justices* 
fees  and  constables'  fees,  and  the  necessary  charge  of  taking 
and  keeping  the  distress  should  not  be  paid  by  each  of  the 
parties  so  assessed  respectively,  he,  the  said  Bowles,  was  directed 
and  required  to  sell  the  goods  and  chattels  of  such  of  them  as 
should  not  have  paid  such  sums,  with  the  fees  in  the  said 
warrant  mentioned,  and,  out  of  the  moneys  arising  from  such 
sale,  forthwith  to  pay  over  the  sums  due  by  them  respectively 
to  the  said  Isaac  Shaw,  the  Collector,  together  with  the 
Justices*  fees  and  constables'  fees,  if  any,  paid  by  him,  and  to 
render  the  owners  of  the  goods,  respectively,  upon  demand,  the 
surplus  remaining  from  such  sale,  the  necessary  charge  of 
taking,  keeping  and  selling  such  distress  being  first  deducted, 
and  that  if  no  such  distress  should  be  made,  the  said  defendant 
should  certify  the  same  to  him,  the  said  Justice,  within  ninety 
days.  The  plea  proceeds  to  set  forth  that  in  the  schedule  was 
contained  the  name  of  the  plaintiff,  and  opposite  thereto  the 
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sum  of  nine  dollars  and  twenty-nine  cents ;  that  afterwards, 
and  before  the  taking,  the  warrant  was  delivered  to  the  said 
defendant,  Bcnvles,  as  such  constable,  to  be  executed  in  due 
form  of  law ;  that  by  virtue  of  it  he,  as  such  constable,  levied 
upon  and  distrained  the  cow  of  plaintiff,  and,  (plaintiff  having 
failed  for  the  space  of  five  days  to  pay  the  said  sum  of  nine 
dollars  and  twenty-nine  cents,  or  the  said  Justices  or  constables 
fees,  or  the  expenses  of  taking  and  keeping  the  said  distress,) 
the  said  defendant,  Bowles,  sold  the  said  cow  according  to  law 
and  to  the  terms  and  requirements  of  the  said  warrant  for  the 
sum  of  twenty  dollars,  and  out  of  the  proceeds  thereof  paid 
the  amount  of  the  said  rate  due  by  plaintifi  to  the  said  Sliaw, 
the  Collector,  and  the  surplus  remaining  from  such  sale,  after 
deducting  Justices  and  constables  fees,  and  the  necessary  casts 
and  charges  of  making,  keeping  and  selling  such  distress,  he 
the  said  Bowles,  retained  and  still  retains  for  the  use  of  the 
plaintiff,  to  be  paid  to  him,  the  said  plaintiff,  on  his  demand  or 
request ;  all  which  he  alleges  he  might  lawfully  do  for  the 
cause  aforesaid,  which  is  the  same  taking,  &c.,  of  the  cow  in 
the  introductory  part  of  the  said  plea  mentioned,  &c 

The  said  defendant,  Bowles,  for  a  third  plea,  as  to  the 
taking  and  converting  the  horse  and  halter,  justifies  the  same 
as  one  of  the  constables  of  King*s  County,  under  and  by  virtue 
of  a  warrant  bearing  date  the  18th  of  December,  1865,  and  then 
issued  by  the  same  Justice  of  the  Peace  mentioned  in  the 
second  plea,  directed  and  delivered  to  him  the  said  defendant, 
BavAes,  as  such  constable,  as  in  direction  of  first  mentioned 
warrant  stated,  which  warrant,  as  set  out,  is,  as  regards  its 
recital,  its  form,  its  mandates  and  requirements,  precisely 
similar  to  that  set  out  in  the  second  plea,  except  as  regards  its 
date  and  issue,  and  except  that  it  relates  to  an  assessment  for 
the  half  year  ending  the  20th  day  of  November,  1865,  and  that 
plaintifi^s  individual  rate  in  the  schedule  to  the  last  wairant 
annexed  is  therein  stated  to  be  six  dollars  and  eighty  cents. 
In  the  concluding  part  of  the  said  third  plea  Bowles  sets  out  a 
levy  and  distraint,  under  the  last  mentioned  wan*ant,  on  the 
horse  and  halter,  and  that  (the  plaintiff  having  failed  to  pay 
the  six  dollars  and  eighty  cents  within  the  prescribed  time,  or 
the  fees,  &c.,)  the  said  defendant  sold  the  said  horse  and  halter 
according  to  law  and  to  the  terms  and  requirements  of  the 
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said  last  mentioned  warrant,  for  sixteen  dollars,  and  out  of  the 
proceeds  paid  the  said  sum  of  six  dollars  and  eighty  cents  to 
the  said  Shaio,  the  Collector,  and  held  the  surplus,  after 
directing,  &:c.,  as  in  the  second  plea  stated,  for  the  use  of  the 
plaintiff,  to  be  paid  to  him  as  in  the  last  mentioned  plea 
stated  ;  all  which  he  alleges  he  might  lawfully  do  for  the 
cause  last  aforesaid,  which  is  the  same  taking  and  conversion 
of  the  horse  and  halter,  &c. 

The  defendant,  Shaw,  in  his  first  plea  as  to  the  taking  and 
conversion  of  the  cow,  adopts  and  uses  the  justification  of  the 
defendant  Bmules,  as  set  out  by  him,  (Bowles,)  in  his  first  plea 
of  justification,  in  the  same  manner  as  Bowles  has  set  out  the 
same,  the  said  defendant,  Shaw,  alleging  that  in  levying  on 
and  distraining  the  cow  and  (the  plaintiff  having  failed  to  pay 
his  rate  within  the  prescribed  time,  or  the  Justices'  fees,  &c., 
as  stated  by  Bowles,)  in  selling  the  cow  according  to  law  and 
the  requirements  of  the  warrant,  he  acted  at  the  request  of 
Botvles  and  in  his  aid  as  such  constable,  as  aforesaid,  when 
Bovdes  was  acting  in  the  manner  set  forth  by  him. 

And  the  defendant,  Shaw,  in  his  second  plea, "  as  to  the 
taking  and  conversion  of  the  horse  and  halter,"  adopts  and 
uses  the  justification  of  defendant  Bowles,  as  set  out  by  him, 
(Bowles,)  in  his  second  plea  of  justification,  in  the  same  manner 
as  Bowles  has  set  out  the  same,  the  defendant,  SJtaw,  alleging 
that  in  levying  on  and  distraining  the  horse  and  halter,  and 
(the  plaintiff  having  failed  to  pay  within  the  prescribed  time 
his  rate  or  the  Justices'  fees,  &c.,  as  stated  by  Bowles,)  in  selling 
the  horse  and  halter  according  to  law  and  the  terms  and 
requirements  of  the  warrant,  he,  the  said  Shaw,  acted  at  the 
request  of  Bowles,  and  in  his  aid  as  such  constable,  as  aforesaid, 
when  Bowles  was  acting  in  the  manner  set  forth  by  him. 

As  regards  the  fourth  and  fifth  pleas  of  justification  pleaded 
by  Shaw,  it  is,  in  the  view  that  we  take  of  this  case,  unnecessary 
to  consider  them  in  detail.  They  are  framed  in  an  entire 
misconception  of  the  principles  of  law  which  govern  the 
justification  of  a  constable,  or  a  person  acting  in  his  aid,  in 
such  a  case  as  this.  Those  principles  were  settled,  after 
elaborate  argument  and  the  fullest  consideration,  by  the  judg- 
ment of  this  Court  in  McCrregor  v.  Patterson,  which  is  reported 
in  1  Oldright's  Reports,  p.  211.    As  it  will  be  shewn,  that  case 
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is  Dot  distinguishable  from  this  as  regards  the  question  of  a 
justification  by  a  constable  under  a  general  warrant  prescribed 
by  the  Legislature  for  the  collection  of  a  school  rate.     The 
warrant  in  that  case  was  issued  under  the  10th   section  of 
chapter  60,  Revised  StattUea,  (2nd  Series),  in  connection  with 
section  25  of  chapter  80  of  that  Series,  and  a  precisely  similar 
warrant  was  issued  in  this  case  by  the  authority  of  section 
26  of  chapter  58  of  the  Revised  Statutes,  (3rd  Serias,)  in 
connection  with  sections  48  and  49  of  chapter  45  of  the  last 
mentioned   Series.     We    have  said  that  the  cases  are   not 
distinguishable,  but  they  may  be  distinguished  in  these  respects 
viz.,  that  the  defect  which  marked  the  warrant  in  the  former 
case,  does  not  exist  in  this,  and  that  whereas  in  that  there  was 
some  ambiguity  in  the  wording  of  the  statutes  as  respects  the 
mode  of  relief  for  an  illegal  or  excessive  school  rate,  there  is 
none  in  view  of  the  language  which  is  now  found  in  the  statute 
book.    In  McGregor  v.  Patterson  all  the  judges  concurred  in 
this,  viz.,  that  where  the  Justice  of  the  Peace  who  issued  a 
warrant  had  a  general  jurisdiction  over  the  subject  to  which 
it  referred,  the  warrant,  even  if  defective,  demanded  obedience 
from  the  ministerial  officer  to   whom   it  was  delivered,  and 
that,  consequently,  the  latter  would  be  completely  justified  in 
executing  it.    If  it  were  otherwise,  one's  common  sense  suggests 
that   monstrous  absurdity  and   frequent  injustice  would  be 
involved  in  the  condition  of  law.     The  pleader  who  drafted 
the  two  Ip^t  justifying  pleas  of  Shaw,  now  under  review, 
conceived,  but  erroneously,  that  it  might  be  necessary,  in  order 
to  SAaty's  justification,  in  respect  of  his  having  acted  in  aid  of 
the  constable,  Bowles,  under  the  warrant,  to  set  out,  seriativiy 
a  compliance  with  all  the  provisions  of  the  School  Assessment 
Acts,    The  clearest  principles  and  the  authority  of  McGregor 
V.  Patterson,  which  recognizes  them,  shew  that  all  the  allega- 
tions in  those  pleas,  anterior  in  order  and  time  in  any  view  to 
the  oath  of  the  Collector,  at  the  least  were  unnecessary,  and  as 
conducing  to  raise  immaterial  issues  between  the  parties,  and 
to  invite  those  prolific  and  voluminous  replications  which 
resulted  from  them,  were   improper  and  irregular.    Those 
pleas,  then,  so  far  as  they  relate  to  matters  anterior  to  the  oath 
of  the  Collector,  being  immaterial  and  irrelevent,  it  becomes 
unnecessary  to  consider  the  replications  to  them  otherwise 
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than  as  regards  the  question  of  costs  involved  in  the  issues  that 
the  replication,  so  qualified  raised. 

The  points  of  inquiry  that  remained  for  the  Judge  and  the 
jury,  at  the  trial,  under  the  substantial,  material  issues  may  be 
stated  thus  primarily  as  regards  Bmvles : — First,  (although  this 
question  is  not  directly  raised  by  the  issues,  and  although  we 
are  not  prepared  to  say  that  in  order  to  a  cons^aWe's  justification 
under  this  warrant  proof  of  the  affirmative  of  it  is  at  all 
necessary,)  "  Did  the  Collector,  before  the  issue  of  the  wairants, 
respectively,  make  the  oath  required  by  law,  which  is  recited 
in  the  warrants  ?"  Second,  "  Was  Bovjles,  at  the  time  when  he 
acted  under  the  waiTants,  respectively,  one  of  the  constables 
of  King's  County,  duly  appointed  and  qualified  to  act  as  such  V 
Third,  "  Were  the  warrants,  respectively,  in  the  forms  and 
conditions  in  which  they  were  in  evidence  at  the  trial,  issued 
by  the  Justice  of  the  Peace,  and  delivered  by  him  to  Bowles 
to  be  executed?"  Fourth,  "  Were  the  acts  complained  of,  as 
done  of  Bowles,  done  by  him  under  and  by  virtue  of  the 
warrants  respectively  in  his  hands,  and  in  force  when  the 
respective  acts  were  done  by  him  ?" 

Secondly,  as  regards  Shaw,  Assuming  that  the  above 
mentioned  issues  are  or  must  be  held  to  be  found  in  favor  of 
Bowles,  was  8haw,  in  respect  of  the  acts  complained  of  alleged 
to  have  been  done  by  him,  acting  in  good  faith  in  aid  of  Bowles, 
and  by  his  sanction,  when  Bowles  was  himself  acting  under 
and  by  virtue  of  the  warrants  respectively  ?" 

The  learned  Judge  who  tried  this  cause  submitted  to  the 
jury  twelve  queries.  Though  the  propriety  of  these  generally 
was  impugned  at  the  argument,  we  consider  all  of  them  that 
have  relation  to  the  subjects  of  our  inquiry  as  now  presented 
to  have  been  pertinent  and  proper.  There  are  two  of  them 
which  it  seems  convenient  to  consider  in  relation  to  the 
answers  given,  in  this  stage  of  our  enquiries.  First,  the  jury 
have  found  that  Shaw  was  acting  in  aid  of  Bowles  in  executing 
the  warrants;  and,  secondly,  that,  (whilst  the  Justice  has 
recited  in  both  warrants  that  the  oath  of  the  Collector  had 
been  made  according  to  law  when  the  warrants  were  issued 
respectively,)  there  was  no  evidence  to  satisfj'  them  that  such 
oaths  had  not  been  made  previous  to  the  issue  of  either  of  the 
warrants. 
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As  regards  the  first  of  the  two  findings  just  referred  to, 
there  is  in  the  minutes  abundant  evidence  to  support  it,  and 
as  regards  the  second  of  them,  assuming  even  (that  which  we 
do  not,  as  already  intimated,  assume,)  viz.,  that  proof  of  the 
affirmative  of  the  question  was  necessary,  there  is  positive, 
though  not  uncontradicted,  proof,  that  the  oath  of  the  Collector 
was  made,  in  point  of  fact,  before  the  issue  of  either  warrant. 
We  consider  the  warrants  pleaded  and  in  evidence  as  both  of 
them  free  from  any  objection  on  this  point  just  adverted  to, 
and  further  that  Skavj,  so  far  as  he  is  proved  to  have  acted  at 
all,  acted  in  aid  of  Boides,  while  the  latter  was  acting  under 
the  waiTants.  Parker,  whose  mind  and  memory  were  evidently 
confused  when  he  gave  his  evidence,  stated,  indeed,  in  reference 
to  the  warrant  of  the  18th  of  Decembery  that  the  words  "  within 
ninety  days"  were  not  in  it  when  it  was  issued,  but  not  only  is 
his  whole  testimony  as  regards  the  state  of  the  warrant  at  that 
time,  rendered  doubtful  by  his  own  admission  of  his  possible 
misapprehension,  and  the  ground  of  it  alleged  by  himself,  bnt 
his  allegation  as  to  the  omission  of  those  words  is  contradicted 
by  Bowles,  who  says  :  "  The  w^ords  returnable  in  90  days  were 
in  the  last  warrant  when  it  was  issued  to  mo."  Moreover,  we 
find,  by  inspection  of  the  warrant  itself,  that  it  does  not  present 
on  the  face  of  it  the  slighest  appearance  of  any  fraudvleid 
interpolation.  Above  all  it  is  clear  that  whether  the  words 
were  or  were  not  there  at  the  time  of  the  delivery  could  not 
affect  the  sufficiency  of  the  justification  of  the  officer  under 
the  warrant  in  question. 

We  mentioned  as  a  third  question  raised  by  the  substantial 
and  material  issues,  "  Were  the  warrants,  respectively,  Jn  the 
form  and  state  in  which  they  were  in  evidence  at  the  trial, 
issued  by  the  Justice  of  the  Peace,  and  delivered  by  him  to 
BowleSy  to  be  executed  ?"  And  as  a  further  question  so  raised, 
"  Were  the  acts  complained  of  as  done  by  Bowles,  done  by  him 
under*  and  by  virtue  of  the  warrants  respectively  in  his  hands 
and  in  force  when  the  respective  acts  were  done  by  him  ?" 
As  regards  that  third  question,  it  was  not  pretended  that  any 
alteration  was  made  in  the  first  warrant,  nor  was  any  asserted 
as  respects  the  second,  except  that  which  we  have  already 
considered  and  disposed  of. 
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In  relation  to  the  fourth  question  the  only  contention  was 
in  regard  to  the  last  warrant,  and  it  was  that  it  had  been  in 
the  hands  of  Bowles  more  than  ninety  days  before  the  horse 
was  sold  under  it.  In  relation  to  this,  one  of  plaintiff's 
replications  to  Bowleses  third  plea  states  that,  at  the  time  of 
the  taking  and  conversion  of  the  said  horse  and  halter,  by  the 
said  Bowl€8,  the  period  within  which  the  said  supposed  warrant 
mentioned  in  the  plea  is  retiivTiahle,  was  expired,  and  the  said 
warrant  was  of  no  effect.  It  would  appear  that  the  warrant 
in  question  was  delivered  to  Bowles  on  the  18th  of  December, 
and  the  horse  was  first  offered  for  sale  on  the  20th  of  March, 
which  would  be  the  ninety-second  day  from  the  18th  of 
December,  both  included,  but  as  the  horse  was  not  attempted 
to  be  sold  until  after  the  expiration  of  five  days  from  the  levy, 
the  levy  was  made  within  the  period  of  the  ninety  days, 
but  the  whole  inquiry  is  perfectly  immaterial,  because, 
in  respect  of  the  period  named  in  the  warrant,  no  limit  is 
imposed,  in  our  view  of  the  intention  as  to  the  exercise  of  the 
duty  of  selling  a  chattel,  when  distrained,  but  merely  as  to 
time  of  making  a  distress,  pursuant  to  the  warrant.  The 
words,  indeed,  are  scarcely  capable  of  even  that  limited  con- 
struction, for  they  are,  "  and  if  no  such  distress  can  be  made, 
(you  are  commanded)  that  then  you  certify  the  same  to  me 
within  90  days."  The  warrant  bears  on  the  face  of  it  no 
intimation  that  the  instrument  should  be  returned  within  the 
period  in  question.  The  material  issues  raised  one  other 
question  which  we  proceed  to  consider,  viz.,  "  Was  Bowles, 
when  he  acted  under  the  warrants,  respectively,  in  doing  the 
acts  complained  of,  one  of  the  constables  of  King's  County, 
duly  appointed  and  qualified  to  act  as  such  ?"  According  to 
the  contention  of  the  plaintifi^s  counsel,  the  inquiry  is  limited 
to  the  second  warrant,  which  is  dated  the  18th  of  December, 
1865,  it  being  contended  that  Bowles  ceased  to  be  a  constable 
in  the  preceding  month  of  October,  Observing  from  the 
evidence  that  the  warrant  in  question  was  directed  to  hitn  by 
nam^  as  well  as  by  the  designation  of  "  one  of  the  constables 
of  the  Township  of  ComwaUis,  School  Section  No.  24 ;"  that 
he  acted  reluctantly,  the  duty  being  imposed  on  him,  and  that 
the  warrant  is  in  terms  peremptory,  it  would  be  very  distressing 

to  us  to  be  obliged  to  decide  that  he  is  in  any  respect  without 
2i 


370  PINEO   V.   SHAW   et   al. 

the  protection  of  the  law.  Glancing  at  chapter  150  of  the 
Revised  Staiutea,  "  Of  the  protection  of  Justices  of  the  Peace," 
we  find  this  provision,  "  When  a  poor  or  county  rate  shall  be 
made,  (and  it  will  be  shewn  presently  that  a  school  rate  is  to 
be  coercively  collected  on  the  saraie  principles  that  govern  the 
collection  of  poor  and  county  rates,)  and  a  warrant  of  distress 
shall  issue  against  a  person  rated  therein  no  action  shall  be 
brought  against  the  Justice  who  granted  the  warrant,  (and  the 
warrant  prescribed  by  liaiw  is  to  be  issued  in  the  case  of  school 
rates,  in  the  precise  form,  and  on  the  authority  of  the  same 
proceeding  before  the  Justice  who  grants  it,  as  in  the  case  of 
a  warrant  for  a  poor  or  a  county  rate,)  for  any  irregularity  or 
defect  in  the  rate,  or  by  reason  of  any  such  person  not  being 
liable  to  be  rated."  The  question,  then,  is  suggested,  "  Is  a 
perfect  immunity  thus  given  to  the  Justice,  and  is  the  subor- 
dinate ministerial  officer,  who  executes  his  command  without 
the  power  or  the  means  of  exercising  any  discretion,  subjected 
to  a  harassing  and  expensive  law  suit. 

It  was  contended  by  the  defendants'  counsel,  at  the  trial, 
that  the  demand  and  notice  of  action  prescribed  by  our  Statute, 
"  Of  the  protection  of  constables,'*  should  have  been  made  and 
given,  and  that  the  omission  to  prove  that  the  provisions  in 
that  respect  had  been  complied  with  entailed  on  the  plaintifi 
the  consequences  stated  in  the  second  section  of  chapter  151. 
The  question  thus  raised  could  scarcely  admit  of  a  doubt,  bat 
it  is  unnecessary  to  consider  it,  as  we  consider  this  defendant's 
justification  complete.  It  could  not  be  and  it  was  not  denied 
that  for  years  before  and  at  the  time  in  question,  as  respects 
the  acts  done  by  him  under  the  second  warrant,  Botdes  acted 
as  one  of  the  constables  of  King's  County.  From  such  acting 
it  was  legally  presumed  that  he  was  what  he  professed  to  be. 
That  was,  however,  a  legal  presumption  only,  and  it  could  be 
destroyed  by  positive  and  conclusive  evidence  adduced  by  the 
plaintiff,  on  whom  the  burden  of  proof,  of  course,  lay,  that 
Bowks  was  not,  in  view  of  the  provisions  of  law,  one  of  the 
constables  of  King's  County  at  the  times  to  which  his  justificar 
tion  under  the  warrant  in  question  refers.  We  are  clearly  of 
opinion  that  such  evidence  has  not  been  adduced.  It  would 
appear  from  the  substance  of  the  testimony  of  Chipman,  Clerk 
of  the  Peace,  in  connection  with  the  books  and  documents  of 
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the  Sessions  which  he  produced,  that  Bowles's  name  was 
included  in  the  list  of  constables  rpturned  to  the  Sessions  by 
the  Grand  Jury  in  October  Session,  1865,  but  that  his  name  was 
erased.  By  whom  erased  is  not  proved,  except  inferentially. 
Notwithstanding  that  circumstance,  his  name  is  recorded  in 
the  list  of  constables  as  appointed  by  the  Court  in  the  same 
Session.  Mr,  Chipman  stated  that  the  name  in  question  was 
put  in  the  list  of  recorded  constables,  by  order  of  the  Cuatos, 
after  the  Term,  and  further  that  it  is  entered  as  if  he  had  been 
appointed  at  the  Term.  Independently,  however,  of  all  this, 
which,  though  opposed  by  hearsay  testimony  and  declaratioRS 
referred  to  Botvles  himself,  would  import  evidence  on  the  records 
of  the  general  Sessions  of  an  appointment  of  Bowles  by  the 
Court  at  Octofeer  Sessions,  or  as  of  October  Sessions,  there  is, 
in  our  opinion,  in  view  of  the  law,  sufficient  evidence  of  a  valid 
appointment  of  Bowles  to  the  office  in  question  under  sections 
3,4  and  5,  of  chapter  47  of  the  Revised' Statutes.  It  is  proved 
that  the  Sessions  opened  at  Kentville,  for  King's  County,  on 
the  Slst  of  October,  1865.  Bowles,  being  then  a  constable,  con- 
tinued, under  section  19  of  the  kst  mentioned  chapter,  in  office 
under  his  former  appointment  until  the  20th  day  of  the  follow- 
ing November,  Now  it  is  in  evidence  from  the  Sessions  books, 
that  ten  days  before  the  end  of  that  period,  (on  the  10th  of 
November,)  the  Custos  summoned  a  Special  Sessions  '*  to  appoint 
a  constable  for  WtUerville,*'  (this  very  School  District,)  where, 
as  the  notice  of  the  Custos  in  terms  alleged,  there  was  a 
d^veteney  of  constables.  This  summons,  no  doubt,  the  Custos 
issued  in  view  and  under  the  authority  of  section  4  of  chapter 
47,  which  provided  "  that  if  the  Grand  Jury  amd  Sessions 
should  not  appoint  a  surveyor  of  highways,  or  other  tisoal 
Oonnty  or  Township  officers,  (and  that  of  course  would  embrace 
the  case  of  a  di^iency  of  such  officers,)  for  any  patticfolttr 
district,  any  two  Justices  of  the  'Peace  of  the  township  or 
settlement  might  make  the  appointment."  The  authority  thus 
given  to  two  Justices,  could,  of  course,  be  exercised  by  the 
Custos  and  six  Justices.  The  Custos,  we  may  reasonably 
suppose,  thought,  aaad,  eventually,  the  six  Justices  concurred 
with  him  in  thinking,  that  for  the  District  of  WaierviUe  there 
had  been  an  insuffieient  number  of  constables  appointed  by  the 
previous  Sessi^iis.    The  records  in  evidence  accordingly  shew 
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that  at  a  Special  Session  held  on  the  18th  of  November,  hy 
and  before  the  Gustos  and  six  of  the  Justices,  Leonard  Bowles, 
(this  defendant,)  and.Jsooc  ^hciw  were  appointed  constables 
for  ComwaUis,  to  fill  vacancies,  the  Gustos,  too,  ordering,  (and 
this  is  very  significant,)  the  names  of  the  persons  so  appointed 
to  be  added  to  the  printed  list  of  officers  of  October  Term,  1865. 
It  may  not,  perhaps,  be  unimportant  to  notice  that  this  record 
shews  that  this  Special  Sessions  was  convened  primarily  to  try 
a  prisoner,  and  secondarilly  to  make  appointments  to  fill  up 
deficient  or  vacant  offices  of  constables  for  ComwaUis  and 
KentvUle. 

A  palpable  fallacy  seems  to  have  existed  in  relation  to 
questions  put  to  the  witnesses  by  the  plaintiflTs  counsel  which 
supposed  the  appointment  of  Bowles  at  the  Special  Sessions  to 
have  been  made  to  fill  vacancies  under  the  authority  of  the 
6th  section  of  chapter  47.  That  authority  was  to  be  exercised 
in  a  totally  different  inanner,  and  was  not  that  which  was 
exercised.  Thus,  then,  not  merely  have  the  jury  found  that 
Bowles  acted  as  constable,  but,  if  it  were  reduced  to  a  question 
of  law,  the  Gourt  would  have  to  decide  that  he  was  duly 
appointed  to  that  office. 

We  now  approach  the  question  which  respects  the  legal 
sufficiency  of  Bowles'  justification  -under  the  warrants — ^legal 
and  regular  warrants — delivered  to  him  to  be  executed,  he 
being  at  the  several  and  respective  times  when  he  acted  under 
them,  in  doing  the  acts  complained  of,  one  of  the  constables  of 
King*8  County.  This  question  may  be  very  shortly  disposed 
of  in  view  of  the  law  and  of  the  principles  involved  in  the 
case  of  McGregor*  v.  Patterson,  above  adveiiied  to.  The  ques- 
tion is  res  judicata.  It  is  provided  by  section  26  of  chapter 
58,  Revised  Statutes,  that  a  school  rate  assessed  upon  a  section 
for  the  support  of  one  or  more  schools,  by  assessment,  or  for 
the  other  purposes  specified  in  the  section,  shall  be  collected 
by  collectors  to  be  appointed  as  prescribed,  and  that,  in  default 
of  payment,  it  shall  be  collected  unaer  and  subject  to  the 
provisions  of  the  chapter  of  the  Revised  Statutes,  "  of  Gounty 
Assessments,"  and  of  any  Acts  in  amendment  thereof.  We 
turn,  then,  to  those  provisions,  and  find  that  section  48  of 
chapter  45  provides  for  the  collection  of  county  assessments 
thus :  ''  The  collector  shall  make  oath  in  writing  before  such 
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justice  (i.  e.,  the  justice  to  whom  the  collector  had  been  in  the 
previous  part  of  the  section  required  to  make  a  general  return 
of  every  person  who,  after  demand  made,  shall  not  have  paid 
his  rate,)  setting  forth  the  name  of  every  defaulter,  the  sura 
assessed,  that  demand  has  been  made,  and  what  the  portion  of 
the  rate  is  unpaid."  This  provision  is  not  only  recited  in  the 
warrant  to  have  been  complied  with,  but  proved  to  have 
been  performed,  as  a  fact.  Then  follows  section  49,  which 
Lj  in  terms  as  follows:  "Such  justice  shall  (imperative, 
not  discretionary  words.)  forthwith  iasue  a  general  warrant 
against  the  several  defaulters  (i.  «.,  the  pei'sons  shown 
to  be  such  by  the  collector's  oath)  in  the  form  in  the 
schedule,  directed  to  a  constable,  not  being  a  collector, 
commanding  him  (peremptory  words)  to  levy  from  the  goods 
of  each  person  named  in  the  warrant  the  sum  due  by  such 
person,  with  constable's  and  justice's  fees,  and  shall  specify 
therein  when  the  same  shall  be  returnable,  and  the  constable 
shall  return  the  same  within  the  specified  time  under  a  penalty 
of  twenty  dollars.  Turning  to  the  form  of  warrant  thus 
prescribed,  which  we  find  in  the  schedule  to  the  statute,  we 
perceive  that  it  is  precisely  in  accordance  with  the  forms 
observed  in  the  warrants  in  question,  excepting  an  omission, 
seemingly  unnoticed  on  trial  or  at  argument, — ^an  omission 
utterly  unimportant,  however,  as  respects  the  constable's  jiLstU 
fication,  though  it  might  be  important  in  case  he  were  sued 
for  the  penalty  attached  by  the  statute  to  his  not  returning 
the  warrant, — an  omission  of  the  words,  "  and  of  your  doings 
under  this  warrant  make  due  return  to  me."  Looking  to  the 
form  prescribed,  which  is  incorporated  with  the  statute,  we 
find  that  it  recites  as  follows :  "  Wftereas  by  a  vote  and  assess- 
ment m,ade  in  accordance  with  law.*'  It  seems  to  have 
escaped  the  notice  of  the  plaintiff's  counsel  that  in  these 
words  not  merely  the  magistrate,  but  the  law,  announces  to 
the  ministerial  officer  to  whom  the  warrant  is  handed  for 
execution,  that  this  very  assessment,  the  legality  of  which  the 
plaintiff  has  impugned  by  a  volumn  of  replications,  had  been 
made  in  conformity  with  law.  In  the  face  of  this  it  would 
be  preposterous  to  contend,  "that  the  officer's  justification 
under  the  warrant  would  depend  upon  the  legality  of  the 
assessment."      The   constable, — ^reading  this  announcement, 
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and  the  recital  that  the  required  oath  of  the  collector  had  been 
in  fact  made  before  the  justice  previous  to  his  issuing  the 
warrant, — was  under  no  obligation,  in  order  to  his  protection, 
to  institute  every  inquiry  as  to  the  legality,  or  the  existence 
of  the  assessment  I'eferred  to,  or  as  to  demands  having  been 
made  on  the  parties  named  in  the  schedule,  or  as  to  their 
being  defaulters.  His  sole,  single,  unmixed  duty  was,  to 
obey  the  mandatory  part  of  the  warrant  wherewith  he  viras 
charged.  All  that  he  did,  as  complained  of  by  this  plaiotiflF, 
was  in  obedience  to  the  warrant,  and  his  justification  is,  there* 
fore,  complete.  When  it  is  insisted,  and  it  has  been  urged  on 
behalf  of  the  plaintiff,  "  this  assessment  was  in  fact  quashed 
by  the  sessions  before  the  time  to  which  defendant  Bowleses 
justification,  under  the  second  warrant,  refers,"  the  conclusive 
answer  is  found  in  the  provisions  of  section  61  of  chapter  45  ; 
and  observe,  it  is  not  the  less  conclusive  even  if  (a  point 
to  which  it  is  not  necessary  for  us  to  direct  our  inquiries)  the 
assessment  had  been  legally  quashed.  The  last  mentioned 
section  is  in  these  terms:  "'Any  peraon  aggrieved  by  the 
assessment  or  levy  (and  note  this  last)  may  a{)peal  to  the  next 
Sessions  held  in  such  county  or  to  any  Special  Sessions  to  be 
held  for  hearing  appeals,  giving  at  least  eight  days'  notice  to 
the  Clerk  of  the  Peace  of  such  appeal,  who  is  required  to 
appear  in  support  of  the  assessment  or  rate ;  but  such  appli* 
cation  shall  be  founded  on  afiidavit  setting  forth  the  grounds 
of  such  application,  and  the  court  of  appeal,  without  prejudice 
to  the  whole  or  any  part  of  the  assessment,  may  either  set 
aside  or  lower  the  rate  on  such  person,  or  finally  determine 
the  appeal  as  they  shall  see  fit."  Then  follows  the  62nd 
section,  in'tbese  words :  "  If  any  money  has  been  paid  by  the 
appellant,  and  the  Sessions  adjudge  that  the  .same  or  any  part 
thereof  be  returned,  the  same  shall  by  order  of  the  Sessions 
be  repaid  by  the  treasurer  out  of  any  money  received  from 
the  general  assessment  of  the  county."  Now  mark  the  words 
that  follow,  suggestive,  as  they  are,  to  the  case  under  consid* 
eration, — "  But  no  appeal  shall  delay  the  collection  or  recovery 
of  the  sum  asseaaed  upon  the  appellant"  From  which  pro- 
vision the  policy  of  the  Legislature  on  the  subject  matter  is 
clearly  deducible.  It  is  this, — the  collection  shall  be  made 
and  enforced  under  the  g^^eral  warrant,  based  on  the  legal 
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assumption  of  a  legal  and  just  and  equal  assessment,  and, 
though  the  Sessions  may  give  relief,  and  eventually  order  to 
be  refunded  to  an  appellant  a  rate  paid  voluntarily  or  com- 
pulsorily  that  he  ought  not  to  have  paid,  or  l»een  compelled  to 
pay,  the  process  of  compulsory  collection  under  the  warrant 
shall  not  be  arrested.  It  is  strange  that  a  consideration  so 
obvious, — a  consideration  which  reconciles  all  the  statutary 
provisions  with  each  other,  and  with  general  principles  of 
of  law,  should  have  escaped  the  notice  of  any  person  carefully 
perusing  the  enactments  in  question.  Having  regard  to  the 
provisions  of  section  95  of  chapter  134  Tour  Practice  Act), 
relative  to  the  costs  of  issues,  we  find  that,  comparing  all  of 
them,  that  we  have  not  had  occasion  particularly  to  notice  in 
our  preceeding  remarks,  with  the  facts,  findings,  and  the  law, 
they  must  all  be  considered  as  substantially  found  for  the 
defendants.  The  defendants,  therefore,  are  entitled  to  judg- 
ment generally.  The  rule  obtained  by  the  defendants  on  the 
18th  of  October,  18G6,  is  made  absolute,  and  that  obtained  by 
the  plaintiff  on  the  same  day  is  discharged,  respectively,  with 
costs. 
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H.  L.  and  defendant  being  indebted  to  V.  in  the  sum  of  £2,200,  defendant  gave  notes  for 
his  diare,  which  be  paid.  H.  L.  assumed  the  payment  of  the  other  half,  and  assigned  to  Y.  a 
mortgage  of  a  property  on  which  he  had  laid  out  bctwoei>  £3000  and  £4000.  In  further 
security,  a  bond  dated  30th  June,  1S44,  was  given  to  Y.,  executed  by  H.  L.  and  defendant  in 
the  peoal  sum  of  £2,000.  H.  L.  died  in  1SI>4,  no  payment  having  been  made  either  of  princi- 
pal or  interest,  but  leaving  the  propert}*  given  as  security  in  good  order.  The  property  held 
as  security  having  been  reduced  in  value  to  £400  or  £500  in  consequence  of  a  fire,  and  an 
an  action  having  been  brought  against  the  surety  for  the  priiiciinl  sum,  with  upwards  of 
twenty>flve  year's  interest. 

Held,  that  "  notwithstanding  the  unexampled  and  inexplicable  delay,"  the  surety  was  not 
discharged  from  payment  of  the  princi)MU  sum. 

Quare,  as  to  the  claim  for  interest. 

Sembla,  that  if  the  surety  bad  requested  the  creditor  to  sue  and  had  accompanied  his 
request  with  an  offer  of  Indemnity,  he  would  have  been  released  in  the  event  of  the  creditor 
forbearing  to  sue. 

Young,  C.  J.,  now,  (December  5th,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  action  was  brought  on  a  joint  and  several  bond  of  the 
defendant  and  his  deceased  brother,  Heni'y  Letson,  to  the 
intestate  in  the  penal  sum  of  £2000,  bearing  date  30th  June, 
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1843.  To  this  equitable  pleas  were  put  in,  followed  by  a 
replication,  and  the  issues  were  tried  before  me,  and  a  verdict 
found  by  consent  in  May,  1866.  It  appeared  on  the  argument 
at  the  last  Trinity  Term  that  the  two  brothers  had  been  in 
partnership  previous  to  1843,  and  owed  the  intestate  £2200. 
The  defendant  gave  Mr.  Vass  notes  for  his  half,  which  he  has 
paid.  His  brother  assumed  the  payment  of  the  other  half,  and 
assigned  to  Vasa  a  mortgage  which  he  held  of  the  tanyard  and 
buildings  at  the  Three-Mile  House,  on  which  he  had  laid  out 
between  £3000  and  £4000.  It  was  a  valuable  property,  and 
the  mortgage,  as  appeared  by  the  assignment,  was  a  first 
encumbrance  on  it.  In  further  security  the  bond  in  this  cause 
was  given,  though  on  the  face  of  it  it  is  a  distinct,  independent, 
obligation,  having  no  reference  to  the  assignment  or  to  the  fact 
of  the  defendant  being  merely  a  surety.  The  assignment  refers 
to  it  in  the  ordinary  way,  and  on  the  trial  it  was  not  contested 
that  the  defendant  executed  the  bond  as  a  surety.  This  was 
abundantly  clear  from  the  evidence  on  the  part  of  the  defendant, 
and  the  plaintifi*  producing  none  except  the  bond,  the  jury, 
without  charge  from  me,  and,  as  it  appears  from  my  minutes, 
with  consent  of  counsel  for  both  parties,  found  their  verdict  in 
these  terms  :  "  We  find  that  the  defendant  executed  the  bond 
as  surety  for  the  late  Henry  Letaon,  and  the  facts  in  evidence 
being  undisputed,  we  are  Agreed  that  judgment  shall  be  entered 
for  the  plaintiff  or  defendant,  as  the  Court,  after  argument, 
shall  decide,  and  the  Court  shall  be  at  liberty  to  draw  the 
same  inferences  on  the  whole  evidence  as  the  jury  on  this  trial." 

It  was  contended  at  the  argument  that  parol  evidence  could 
not  be  received,  or  if  received,  was  of  no  avail  to  vary  the 
effect  of  the  written  instrument,  and  that  the  defendant  could 
not  legally  allege  or  prove  that  he  was  only  a  surety. 

In  the  case  of  Strong  v.  Foster,  17  C.  B.,  201,  decided  in 
1855,  Jervis,  C.  J.,  said :  "  I  confess  that  I  very  much  doubt, 
though  it  is  unnecessary  to  decide  the  point,  that  the  defendant 
is  a  surety  at  all,  for  I  think,  as  Lord  Coltenham  says,  in 
HoUier  v.  Eyre,  9  C.  &  Fin.,  45,  and  the  rule  is  the  same  at 
law  as  in  equity,  that  the  question  whether  a  party  is  principal 
or  surety  must  be  ascertained  by  the  terms  of  the  instrument 
itself,  without  the  aid  of  extraneous  evidence.  You  must  look 
to  the  contract  the  parties  have  entered  into,  and  cannot  vary 
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it.  In  the  later  case,  however,  of  PooJey  v.  Harradine,  7  El. 
&  BL,  443,  the  Court  of  Queen's  Bench  acted  on  a  different 
principle.  '  We  conceive,*  said  they,  *  that  equity  would  relieve 
in  the  case  of  a  co-obligor  in  a  common  money  bond  being 
made  out  to  be  a  surety  by  extrinsic  evidence  only,  if  time 
were  given  in  such  a  way  as  to  discharge  a  surety  in  the 
ordinary  case  of  principal  and  surety  when  the  relation  of 
suretyship  appears  on  the  face  of  the  instrument.'  " 

Now  the  equitable  pleas  in  this  case  let  in  equitable 
principles,  and  on  the  authority  of  this  last  decision,  as  well 
as  on  the  facts  as  I  have  stated  them,  we  are  of  opinion  that 
the  defendant  became  a  co-obligor,  and  must  be  considered  as 
a  surety. 

Henry  Letson  died  in  1854,  leaving  the  above  property  in 
good  order.  From  the  particulars  annexed  to  the  writ  it 
would  seem  that  although  the  bond  was  payable  in  one  year 
after  date,  that  is  on  the  30th  June,  1844,  no  payment  either 
of  principal  or  interest  had  been  made  on  it  in  1854,  when  the 
principal  co-obligor,  the  man  who  owed  and  ought  to  have 
paid  the  money,  died.  No  explanation  was  offered  at  the  trial 
of  this  singular  neglect,  and  it  is  of  a  piece  with  Mr.  Vass's 
subsequent  proceedings.  The  defendant  in  his  cross-examin- 
ation stated  that  he  sent  Mr.  Vass  the  keys  by  his  son  in  1854, 
which  the  son  says  Va88  would  not  take,  remarking  that  he 
did  not  know  what  his  father  was  making  so  much  fuss  about. 
Some  other  circumstances  were  in  proof  which  were  of  no 
great  moment,  The  defendant  paid  a  few  shillings  rates  on 
the  property  in  1863,  which  he  said  was  purely  a  mistake. 
Several  loads  of  iron  were  brought  from  the  premises  to  the 
defendant's  after  the  fire  at  the  plaintiff^s  request,  and  lie  there 
ju.st  as  they  came.  The  railway  passed  through  the  property, 
and  defendant  received  the  damages  with  the  sanction  of  Mr. 
Vase's  attorney,  and  applied  them  to  the  use  of  the  widow. 
The  copy  of  the  letter  sent  to  Vass  on  behalf  of  the  defendant 
could  not  be  found.  Under  these  circumstances  an  action  is 
brought  against  the  surety  by  the  administratrix  for  the  prin- 
cipal sum  of  £1000,  with  upwards  of  25  years'  interest,  making 
£1500  more,  less  only  the  sum  of  £500  recovered  from  the 
underwritei-s  in  1859.    And  as  the  value  of  the  property  is 
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only  £400  or  £500  as  it  stands,  the  surety  will  sustain  a  clear 
loss  of  about  £1500.    This  is  certainly  a  very  hard  case. 

"What  the  motion  or  purpose  of  the  intestate  was  in  so 
strangely  neglectixig  his  own  interast  and  that  of  the  surety  if 
he  intended  to  look  to  him  it  is  impossible  to  divine.  He 
survived  Henry  Letaon  seven  or  eight  years,  and  even  after 
the  property  was  partly  burnt  down  in  1859,  and  he  recovered 
on  the  policy  which  was  in  his  name  as  mortgagee,  he  made 
no  movement  to  render  the  rest  of  the  property  available.  On 
the  other  hand,  the  defendant,  trusting  in  vague  assurances, 
with  his  bond  outstanding,  and  liot  a  line  from  Vcus  that 
would  bind  him  in  a  Court,  was  by  no  means  alive  to  the 
dangers  of  his  position.  He  could  have  paid  the  money  and 
procured  an  assignment  of  the  mortgage,  or  have  compelled 
Vas8  to  foreclose  it  by  indemnifying  him  against  the  casts. 
Principles  well  established  in  Courts  of  Equity  gave  him 
abundant  means  to  protect  himself , and  it  is  miich  to  be  regretted 
that  he  did  not  avail  himself  of  them. 

In  our  view  there  is  really  but  one  question  to  be  settled. 
It  is  not  alleged  that  Vasa  entered  into  any  new  contract  with 
Henry  Letaon,  or  gave  him  time  for  the  payment,  or  accepted 
any  collateral  securities,  or  affected  the  position  or  the  rights 
of  the  surety  in  any  way,  except  by  his  neglect  or  forbearance 
to  sue.  His  declarations  that  he  was  not  asking  anything 
from  the  defendant,  that  he  need  not  trouble  himself,  and  so 
forth,  amount  to  nothing.  Had  they  been  promises,  (which 
they  were  not,)  they  were  without  consideration,  and  would 
not  have  bound  him. 

Most  of  the  cases  are  reviewed  in  the  Arnerican  edition  of 
White  &  Tud.or'8  Equity  Cases,  appended  to  the  leading  cases 
of  Reea  v.  Berrington,  2  Ves.,  540;  and  the  Engliah  and 
American  decisions  equally  establish  the  principle  that  the 
creditor  s  forbearance  to  sue,  in  the  absence  of  any  covenant  or 
stipulation  obliging  him  to  proceed,  will  ^ot  release  the  surety. 

In  Wright  v.  Simpaon,  6  Ves.,  734,  Lord  Eldon  said;  "I 
never  understood  that  as  between  the  obligee  abd  the  surety 
there  was  an  obligation  of  active  diligence  against  the  principle. 
If  the  obligee  begins  to  sue  the  principal,  and  afterwards  gives 
time,  there  the  surety  has  the  benefit  of  it.  But  the  surety  is 
a  guarantor,  and  it  is  his  business  to  see  whether  the  principal 
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pays,  and  not  that  oi  the  creditor.  The  holder,  of  the  security, 
therefore,  may  in  general  cases  lay  hold  of  the  surety,  and  till 
very  lately,  even  in  circumstances  under  which  the  surety 
would  not  have  had  the  same  benefit  that  the  creditor  would 
have  had."  This  was  in  1802;  In  1826  he  said,  in  the  case  of 
Eyre  v.  Everett,  2  Russ.,  SS.^  **  The  fact  of  the  obligee's  not 
having  sued  for  five  yeai's  is  not  denied  (and  the  principle  is 
the  same  whether  the  delay  be  for  five  years  or  for  twenty), 
hut  they  positively  deny  that  they  gave  Maineioarvng,  the 
principal  debtor,  time.  The  case,  therefore,  presents  nothing 
more  than  the  passive  act  of  the  obligees  not  suing^  But  the 
surety  has  no  right  to  say  that  he  is  discharged  from  the  debt 
which  he  has  engaged  to  pay,  together  with  the  principal,  if 
all  that  he  rests  upon  is  the  passive  conduct  of  the  creditor  in 
not  suing.  He  must  himself  use  due  diligence,  and  take  such 
effectual  means  as  will  enable  him  to  call  on  the  creditor, 
either  to  sue  or  to  give  him,  the  surety,  the  means  of  suing." 

In  the  comparatively  modem  case  of  Tucker'  v.  Lavng^ 
2  Kay  &  Johnson  750,  the  rule  was  laid  down  by  Vice- 
chancellor  Wood  in  these  terms.  "  It  is  aot  every  alteration 
of  position  that  authorizes  a  surety  to  come  to  this  Court  and 
claim  to  be  discharged  from  liability.  There  may  be  many 
such  alterations  which  do  not  vary  the  right  of  the  surety  as 
against  the  principal  debtor,  and  that  is  the  thing  to  look 
to.  The  real  test  is,  has  the  creditor  in  any  way  altered  the 
position  of  the  surety  with  reference  to  his  remedies  against 
the  principal  debtor.  If  not,  then  the  Court  does  not  inter- 
fere. For  instance,  it  is  well  settled  that  the  creditor  is  under 
no  obligation  to  press  the  principal  for  payment  of  the  debt. 
No  amount  of  delay  on  the  part  of  the  creditor  in  this  respect 
will  releajse  the  surety  from  his  liability.  The  same  ruling  is 
to  be  found  in  Black  v.  Tlie  Ottoman  Bank,  decided  in  1862, 
Ly  Lord  Kingsdon,  in  the  Privy  Council. 

So  much  for  the  English  cases.  The  American  upon  this 
point  are  equally  decisive.  In  Bellows  v.  Loveit,  5  Pick.,  307, 
the  obligation  of  a  surety  was  said  to  be  absolute,  and  not 
conditional  as  in  the  engagement  of  an  indorser.  Mere  delay 
will  not  prejudice  the  claim  of  the  creditor  unless  accompanied 
by  stipulations  varying  the  contract  of  the  principal.  Nothing 
is  better  settled  than  that  the  surety  cannot  resist  a  suit  either 
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at  law  or  in  equity,  on  the  ground  that  the  creditor  has 
omitted  to  take  measures  against  the  principal,  and  that  in 
consequence  all  opportunity  of  collecting  the  debt  from  him 
has  been  lost,  The  Adams  Bank  v.  Anthony,  18  Pick.,  238, 
2  Leading  Equity  Cases,  372.  The  law  was  so  held  by  Chan. 
Kent  in  King  v.  Baldwin,  2  Johns.  Chanc,  554,  and  not- 
withstanding the  reversal  of  his  decisiqn  by  the  Court  of 
Errors  on  a  somewhat  different  point,  17  Johnson,  384,  it  has 
been  followed  on  this  point  throughout  the  Union.  The 
defendant's  counsel,  however,  urged  upon  our  attention  two 
cases  which  seemed  to  him  to  modify  this  doctrine,  and  which 

1  have  carefully  examined  to  see  how  far  they  would  affect 
the  defendant's  liability.     The  first  of  these.  Ex  parte  Mwre, 

2  Cox,  63,  was  not  the  case  of  a  surety,  and  contains  nothing 
on  that  subject  except  a  declaration  of  the  Chancellor  that  if 
the  case  were  to  happen  of  sureties  being  co-obligors  in  a 
bond,  and  calling  upon  the  creditor  to  sue,  and  he  had  forborne 
to  do  so, — if  such  a  case  were  to  happen,  he  believed  it  would 
be  a  new  one  in  a  Court  of  Equity,  and  he  thought  it  would 
be  sufficient  to  turn  the  loss  upon  the  creditor.  Now  that  has 
been  well  settled  by  late  decisions,  and  the  creditors  for- 
bearing to  sue  when  called  on  will  undoubtedly  release  the 
surety.  But  that  proceeding,  both  in  the  English  and 
Ametncan  courts  must  be  upon  an  offer  of  indemnity  against 
the  consequences  of  risk,  delay  and  expense.  A  refusal  of  the 
creditor  to  sue  the  principal  upon  a  mere  request  of  the  surety, 
unaccompanied  with  such  an  offer,  is  not  a  defence  against 
the  suit  of  the  creditor,  notwithstanding  the  security  may 
have  become  deteriorated,  or  the  principal  may  afterwards 
have  become  insolvent ;  5  Pick,  310. 

But  these  principle<j  do  not  apply  to  the  case  in  hand, 
where  there  was  neither  a  request  to  sue  nor  any  offer  of 
indemnity.  Ex  parte  Mure  turned  upon  the  obligation  of  the 
assignee  of  a  bond  who  had  made  it  his  own  to  pursue  it  with 
diligence,  and  has  no  bearing,  therefore,  upon  this  case. 

The  other  case  relied  on  at  the  argument  was  that  of 
Wright  v.  Ifutt,  reported  in  1  H.  Black.,  136,  which  arose  out 
of  the  American  revolutionary  war.  It  had  nothing  in  com- 
mon with  the  case  of  a  surety,  but  discussed  the  obligation  of 
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a  creditor  before  pursuing  his  debtor,  to  have  resort  in  the  first 
instance  to  a  pablic  fund  out  of  property  confiscated  by  the 
United  States.  The  American  creditor  was  clothed  with  a 
remedy  which  the  debtor  had  not,  and  might  fairly  be  obliged 
before  he  proceeded  upon  a  demand  at  law,  to  make  that 
remedy  available.  "  I  am  clearly  of  opinion,"  said  the  Chan- 
cellor, *'  that,  provided  a  case  is  made  by  which  it  appears  that 
there  is  in  the  hands  of  a  creditor  either  possession  of  the 
estate  in  fact,  or  the  clear  means  of  effecting  that  possession, 
he  ought  to  be  called  upon  to  do  so,  or  at  least  the  court 
should  interpose."  This  doctrine,  it  will  be  perceived,  was 
applied  to  a  totally  difierent  state  of  facts  from  what  we  are 
considering.  If  we  gave  it  the  extent  that  was  sought  at  the 
ailment,  it  would  alter  the  well  settled  relations  that  exist 
between  creditors  and  sureties,  and  would  run  counter  to  the 
numerous  cases  I  have  cited  in  proof  of  these  relations.  We 
have  no  choice,  therefore,  but  to  hold  that,  notwithstanding 
the  unexampled  and  inexplicable  delay  in  pursuing  this  debt, 
the  surety  is  not  discharged  from  payment  of  the  principal  sum. 

There  may  be  a  difference  as  respects  the  interest,  on 
which  nothing  was  said  on  either  side  at  the  argument.  We 
have  looked  at  several  of  the  cases  in  equity,  where  the 
courts  have  exercised  a  pretty  large  discretion,  and  will  hear 
the  defendant's  counsel  if  they  apply  for  an  argument  thereon. 
The  effect  of  our  recent  statute,  passed  in  1866,  29  Vic,  chap. 
12,  sec  14,  and  how  that  statute  may  operate  on  a  subsisting 
suit,  deserves  also  an  attentive  consideration.  And  with  these 
difdculties  in  the  way,  and  in  the  light  in  which  we  view 
this  claim,  we  trust  that  the  position  of  the  defendant  will  be 
liberally  regarded  by  the  plaintiff,  and  that  the  question  of 
interest  need  not  be  brought  before  u%. 
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THE    QTJEEN   u    WALLACK 

An  tpplicatlon  to  the  Court  on  the  |Murt  of  a  defendant  to  qnish  m  fodietment  wIU  bo 
refused,  unless  the  defect  is  clear  and  obvious.  The  defendant,  by  pleKdInfi:  to  the  indictment, 
wUl  exclude  hlniBelf  from  havlngr  his  applieatfon  entertained.  Where  the  defendant  has  bad 
an  opportunity  to  move  to  quash  the  indictment  when  the  oauae  was  called  for  total,  and  before 
the  Jury  was  sworn,  hut  has  negrlected  to  avail  himself  of  it,  he  is  put  in  no  better  portion,  as 
nspects  his  appHcatlun,  by  the  Juiy  faWag  to  agree  on  a  venllet,  and  betaig  disduivsd  in 
oonsequence. 

DoDD,  J.,  now,  (December  19th,  1868,)  delivered  the  judg- 
ment of  the  Court: — 

This  application  on  the  part  of  the  defendant  to  quash  the 
indictment, cannot  be  entertained.  The  Courts  almost  uniformly 
refuse  such  an  application  on  the  part  of  the  defendant,  and  will, 
in  no  case,  quash  the  indictment,  unless  the  defect  is  very  clear 
and  obvious,  but  will  leave  him  to  take  the  objection  in  some 
other  form ;  1  Ckitty  Grim.  Law ,  299.  But  admitting  that  the 
application  in  this  case  is  an  exception  to  the  rules  I  have  referred 
to,  the  defendant,  by  pleading  to  the  indictment,  excludes  himself 
from  having  his  application  entertained.  The  application 
ifiust  be  made  on  the  part  of  a  defendant  before  plea  pleaded. 
R.  V.  Rodcwood,  4  Howe's  St  Trials,  684*.  And  oar 
Provincial  Act,  chap.  171,  sec.  71,  enacts  that  every  objection 
to  any  indictment,  for  any  formal  defect  apparent  on  the  face 
thereof,  shall  be  taken  by  demurrer  on  motion  to  quash  such 
indictment,  before  the  jury  shall  be  sworn,  and  not  after- 
wards ;  and  the  section  then  proceeds  to  empower  the  Court  to 
amend  the  indictment.  The  defendant  here  had  the  oppor- 
tunity when  his  cause  was  called  on  for  trial,  and  before  the 
jury  was  sworn,  to  move  then  to  quash  the  indictment,  but 
this  he  declined  to  do,  although  I  am  informed  by  the  learaed 
Judge  who  tried  the  cause,  that  he  was  then  told  that  if  he 
considered  the  defect  a  formal  one,  and  would  make  the  appli- 
cation, the  indictment  would  be  amended. 

The  jury  not  agreeing  to  a  verdict,  and  being  therefore 
discharged,  puts  the  defendant  in  no  better  positioned  respects 
his  present  application.  We  therefore  think  the  rule  applied 
for  should  not  be  granted. 
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A  Jionox  in  arrest  of  Judgment  ma}'  be  made  for  any  substantial  defect  which  appears 
npou  the  face  of  the  record.  If  the  objection  l>e  valid,  the  whole  proceedings  will  be  set  aside, 
but  tue  party  ^najr  be  indicted  again. 

An  mdictment  is  clearly  bod  where  two  ofTences  are  charged  In  a  single  count. 

Where  the  names  of  third  persons  cannot  be  ascertained, it  is  sufBcient  to  state,  "a  certain 
perKMi  or  persons  to  the  jurors  aforesaid  unknown.** 

DODD,  J.,  now,  (December  19th,  1S68,)  delivered  the  judg- 
nient  of  the  Court : — 

This  is  a  reserved  case  upon  a  motion  for  an  arrest  of 
judgment  The  cause  was  tried  at  Windsor,  before  Judge 
DesBarres,  when  the  defendant  was  convicted  of  a  misde- 
meanour, under  the  Provincial  Act  of  1867,  chap.  16.  The 
report  of  the  learned  Judge  who  tried  the  cause,  gives  the 
grounds  for  the  arrest  of  the  judgment,  as  moved  by  the 
counsel  for  the  defendant :  1st,  that  the  quartz  purchased  by 
the  defendant  was  not  proved  to  be  the  property  of  /.  E.  Hall, 
as  set  forth  in  the  indictment,  but  of  J.  E.  Hall  and  others ; 
2nd,  that  it  is  not  specially  stated  in  the  indictment  from 
whom  the  defendant  purchased  the  quartz. 

At  the  argument  during  (he  present  term,  the  counsel  for 
the  defendant  took  several  other  objections  to  the  indictment 
besides  those  mentioned  in  the  Judge's  report.  The  motion 
may  be  made  for  any  substantial  defect  which  appears  on  the 
face  of  the  record,  and  if  the  objection  taken  in  arrest  of 
judgment  be  valid,  the  whole  proceedings  will  be  set  aside, 
but  the  party  may  be  indicted  again.  Reports,  part  4,  p.  45. 
The  first  section  of  the  Act  above  referred  to  is  as  follows : — 
"After  the  passing  of  this  act,  it  shall  not  be  lawful  for 
any  person,  except  the  owners  or  agent  of  mining  claims 
then  being  worked,  or  unless  by  the  authority,  in  writing,  of 
the  Deputy  Commissioner  of  Mines  of  the  district,  to  sell  or 
purchase,  except  from  such  owner  or  authorized  person,  any 
quartz  containing  gold,  or  smelted  gold,  at  or  within  three 
miles  of  any  gold  district.'*  The  second  section  of  the  Act 
declares  that  any  person  violating  its  provisions,  shall  be 
guilty  of  a  misdemeanour.  The  fii'st  section  creates  two  dis- 
tinct offences,  that  is  to  sdl  or  purchase  quartz,  except  from 
the  owner  or  the  authorized  person  refeiTed  to  in  the  first 
part  of  the  section. 
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The  iDdictment  charges  the  defendant,  that  on  the  1st  day 
of  November,  A.  D.  1867,  at  Mount  Uniacke,  in  the  County  of 
Hants,  not  being  the  owner  or  agent  of  mines  then  being 
worked,  and  without  the  authority  of  the  Deputy  Commis- 
sioner of  Mines  of  the  mining  district  of  Mo^int  Uniacke,  in 
the  County  of  Hants,  did,  within  three  miles  of  such  gold 
mining  district,  sell  and  purchase  gold  specimens  and  quartz, 
being  the  property  of  William  D.  Hall,  the  name  of  the 
Queen  being  substituted  at  the  trial  for  that  of  William  D, 
Hall,  under  the  7th  section  of  the  Act,  which  declares  it  shall 
be  sufficient  evidence  to  lay  property  in  the  Queen,  or  in  any 
person  as  owner,  and  any  variance  in  the  latter  case,  or  where 
the  owner  is  not  proved,  may  be  amended  on  the  trial  by  lay- 
ing the  property  in  the  Queen. 

One  of  the  ©bjections  urged  at  the  argument,  was  that  the 
name  of  the  person  or  pei-sons  from  whom  the  defendant  sold  or 
purchased,  should  have  been  mentioned ;  but  it  has  been  held 
that  there  are  some  cases  in  which  the  names  of  third  persons 
cannot  be  ascertained,  in  which  it  is  sufficient  to  state  a  cer- 
tain person  or  persons  to  the  jurors  aforesaid  unknown.  2 
Hawkins,  p.  329,  chap.  25,  sec.  71.  Thus,  an  indictment  for 
harboring  thieves  unknown,  is  sufficient,  from  the  necessity  of 
the  case,  and  the  fair  presumption  which  exists  that  their  names 
cannot  be  ascertained.    Strange,  497. 

Had  this  indictment  charged  the  defendant  with  having 
sold  and  purchased  the  quartz  from  some  person  or  persons 
unknown,  I  would  hold  it  to  have  been  sufficient  from  the 
necessity  of  the  case,  as  it  was  not  likely  their  names  could 
be  ascertained,  and  therefore  coming  within  the  cases  I  have 
referred  to ;  but  in  the  indictment  no  reference  is  made  to  any 
person  or  persons,  either  by  name  or  otherwise,  that  the  quartz 
was  sold  to  or  purchased  from,  which  is  a  defect  and  cannot 
be  cured.  Another  objection  that  was  taken  at  the  argument 
was  that  two  offences  were  included  in  the  only  count  in  the 
indictment.  This  is  clearly  fatal  to  it,  for  although  the  two 
offences  coujd  have  been  charged  separately  in  different  counts, 
the  law  is  very  clear  that  they  could  not  be  charged  in  the 
same  count.  Here  we  have  the  defendant  charged  that  he 
did  sell  and  purchase  the  quartz,  &c.  The  statute  says  sell  or 
purchase,  making  them  separate  offences.    Archhcid's  Grim' 
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inod  Practice,  vol.  1,  page  95,  says  two  offences  cannot  be 
charged  in  the  same  count,  the  first  count  in  such  case  would 
be  bad  for  duplicitj".  There  are  other  objections  to  the 
indictment  equally  fatal  to  it  it,  but  those  I  have  referred  to 
are  quite  sufficient  to  arrest  the  judgment;  but  although 
the  judgment  is  arrested,  it  does  not  follow  that  the  defendant 
may  not  be  tried  again  upon  a  second  indictment  as  I  have 
already  stated.  The  general  rule  is  that  the  previous  indict- 
ment must  have  been  one  upon  which  the  defendant  could  have 
been  legally  convicted,  upon  which  his  life  or  liberty  was  not 
merely  in  imaginary  but  in  actual  danger ;  4  Coke's  Reps,  39- 
40.  This  indictment  in  this  case  is  so  defective  that  no  judg- 
ment could  be  given  upon  it  against  the  defendant,  therefore 
his  liberty  has  not  been  in  danger.  We,  therefore,  arrest 
the  judgment,  but  continue  the  defendant's  bail. 


CRAWLEY  V,  ANDERSON. 

Ko  etrtlonoi  should  lame  in  a  civil  salt,  wiUiout  «a  affidavit  allowing  suffloient  grounda, 
therefor  in  Um  estimation  of  the  Court  or  Judge  who  grants  it,  and  which  may  be  ooutro- 
verted  in  other  affidavits,  and  motion  to  set  the  certiorari  aside. 

The  affidavits  for  the  writ  should  not  be  entitled  in  Uio  cause.  The  affldavite,  after  the 
csuae  ia  brought  up,  must  be  so  entitled. 

The  writ  of  certiorari  has  a  wider  scope  in  this  country  than  in  England,  and  is  often 
issued  after  Judgment,  and  for  small  sums,  but  should  not  be  issued  when  the  statutable  right 
of  appeal  has  not  been  lost  or  defeated.  It  ia  not  so  restricted  in  this  country  as  not  to  remove 
any  other  than  Judicial  acts.  Sufficient  bail  must  be  given  to  respond  the  Judgment  to  be 
finally  given  in  the  cause,  and  if  the  Commissioner  has  any  doubt  as  to  the  sufficiency  of  the 
bail,  he  should  re  juire  them  to  Justify.  The  concluding  clause  of  section  24,  chapter  75,  It.  S. 
does  not  take  away  the  Jurisdiction  of  this  Court. 

Bamaby  ct  al.  v.  Gardiiur  et  al.,  James'  Beports,  306,  affirmed. 

Young,  C.  J.,  now,  (December  31st,  1868,)  delivered  the 
judgment  of  the  Court : — 

This  suit  was  brought  for  seaman's  wages  under  the  Revised 
Statutes,  chapter  75,  section  24,  and  judgment  given  by  the 
Stipendiary  Magistrate  therein  for  the  plaintiff.  The  defendant 
thereupon  brought  the  case  up  by  certiorari,  and  plaintiff's 
counsel  obtained  a  rule  nisi  to  set  it  aside.  This  has  been 
argued  before  us,  and,  in  determining  the  case,  we  shall  take 
the  opportunity  of  settling  several  points  of  practice. 

First,  although  no  affidavit  is  required  by  the  Revised 

Statvies,  chapter  148,  we  hold  that  no  certiorari  should  issue 
25 
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in  a  civil  suit,  arresting  its  progress  or  staying  execution, 
without  an  affidavit  shewing  sufficient  grounds  in  the  estimation 
of  the  Judge  or  Commissioner  who  grants  it,  and  which  may 
be  controverted  on  other  affidavits  and  motion  to  set  theeer- 
tiorari  aside.  The  affidavits  for  the  writ  should  not  be  entitled 
in  the  cause,  Chiity  Arch.,  Q.  B.  Practice,  12th  Edition,  1324; 
Ex  parte  No  pro,  1  B.  &  C,  267.  The  affidavits,  after  the  cause 
ia  brought  up,  must  be  so  entitled.  Chitty  A  rc7i.,  Q,  B,  Pruictice, 
1328;  Franks  v.  Wicks,  9  DowL,  489 ;  Perrin  v.  West,  3  A. &  E., 
405  ;  The  Queen  v.  City  of  Halifax,  Trinity  Term,  1864,  in  this 
Court. 

Second,  it  appears  from  Chitty  Arch.,  Q.  B.  Projctice,  1321, 
and  from  3  DowL,  P.  R.,  90,  and  other  cases, that  a  certiorari  lies, 
as  of  course,  in  all  cases  before  judgment,  with  certain  exceptions 
not  applying  to  our  Courts.  After  judgment  it  does  not  usually 
lie,  and  some  restmints  are  imposed  upon  it  in  point  of  time 
and  amount.  In  this  Province  we  have  given  a  wide  scope 
to  the  writ,  and  it  is  of  familiar  use  addressed  to  Justices  of 
the  Peace  and  others  after  judgment,  and  for  small  sums.  It 
ought  not  to  issue,  however,  where  the  statutable  right  of 
appeal  has  not  been  lost  or  defeated. 

Third,  it  was  said  in  Tlie  Queen  v.  Coles,  8  Q.  B.,  78,  that  a 
certiorari  does  not  lie  to  remove  any  other  than  judical  acts. 
This  appears  to  be  the  English  rule,  but  we  have  not  so 
restricted  it  in  this  country. 

Fourth,  our  Act  requires  sufficient  bail  to  respond  the 
judgment  to  be  finally  given  in  the  cause,  and  the  Commis- 
sioner should  take  care  that  they  are  so,  and  if  he  have  doubts 
he  should  require  them  to  justify. 

Another  question  arises  in  this  case  out  of  the  concluding 
phrase  of  section  24,  chapter  75,  of  the  Revised  Statutes, "  that 
the  award  of  the  Justices  shall  be  final  and  conclusive.'*  So 
also  in  the  29th  section  of  chapter  89  Revised  Statutes  it  is 
said  that  **  the  order  of  the  Court  of  Appeal  shall  be  final.'' 
These  expressions,  however,  strong  as  they  are,  we  do  not  hold 
as  wresting  this  Court  of  its  jurisdiction,  (James's  Reports, 
307,)  and  they  do  not  apply  where  the  rules  of  natural  justice 
have  been  plainly  violated,  as  if  a  party  were  condemned  on 
insufficient  notice,  or  without  being  heard  at  all.  But  the 
grounds  must  be  clear  and  obvious.    The  Legislature  has 
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entrusted  two  Justices  of  the  Peace,  or  the  Stipendiary  Magis- 
trate in  their  room,  with  power  to  hear  and  determine  the 
evidence,  and  to  pronounce  upon  the  merits  without  appeal. 
In  England  Parliament  has  gone  further,  when  the  Justices 
were  men  of  education  and  standing,  for,  hy  the  London  Police 
Act,  3  Will.,  4,  chapter  79,  section  49,  it  is  enacted  that  their 
^  orders  shall  be  final  and  conclusive,  to  all  intents  and  purposes, 
and  shall  not  be  removable  by  certiorari  or  otherwise  into  any 
Court  whatsoever."  Our  section  is  founded  upon,  though 
differing  in  some  essential  particulars  from,  the  Merchant 
Seamen's  Consotidati/ng  Act,  7  &  8  Vic,  chapter  112,  section 
15,  which  is  itself  founded  on  5  &  6  Will.,  4,  chapter  9,  section 
15.  This  last  section  was  reviewed  in  the  case  of  The  Edwin, 
3  Hagg.  Adm.  Hep.,  364,  where  Sir  John  NichoU  overruled  a 
protest  to  a  suit  for  wages  under  £20,  although  the  seaman 
had  summoned  the  master  to  the  Thames  Police  Ojffice,  and  the 
Magistrate  had  dismissed  the  master,  pronouncing  the  balance 
to  have  becjn  forfeited.  "  It  was  the  object  of  the  Legislature,** 
said  the  Judge,  "  in  passing  5  &  6  Will.,  4,  chapter  19,  to  assist 
marines  in  a  speedy  recovery  of  their  wages,  and  for  that 
purpose  to  give  to  magistrates  a  summary  jurisdiction  when 
the  question  of  wages  was  merely  in  dispute ;  but  it  was  not,  I 
apprehend,  intended  to  enable  them  to  decide  upon  intricate 
questions  of  forfeiture,  whether  arising  from  imputed  desertion, 
disobedience  of  orders,  or  from  any  other  cause." 

In  the  case  before  us  the  affidavit  for  the  certiorari  was 
entitled  in  the  cause,  which  is  a  fatal  defect  in  point  of  form. 
We  would  have  regretted  this  had  there  appeared  to  be  merits, 
and  had  the  short  service  been  unexplained.  But  it  appears 
by  the  minutes  and  affidavit  of  Mr,  Sheils,  and  by  the  affidavit 
of  Mr,  Archibald  Sutherland,  the  plaintiffs  attorney,  that 
the  defendant  admitted  the  amount  claimed  to  be  due  and 
alleged  as  his  only  reason  for  not  pajring  it  that  the  plaintifi 
refused  to  sign  the  discharge  on  the  back  of  the  articles,  which 
would  have  embarrassed  him  in  recovering  damages  for  an 
alleged  assault  and  ill-usage.  The  defence  has  now  assumed 
a  different  shape,  which  has  all  the  appearance  of  being  an 
after  thought. 

Our  judgment,  therefore,  is  in  favour  of  the  plaintiff  for  the 
amount  awarded  below,  with  costs. 
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In  re  C.  K.  morse. 

A  GOVPLAiXT  was  made  against  M  ^  an  attorne}*  of  tb«  Courts  that  s  person  named  F«, 
having  been  brought  before  C.  and  S,,  Justices  of  the  peace,  under  the  insolvent  law,  H .,  who 
appeared  as  attorney  for  F^  agreed  to  earry  out  an  snangement  by  whidi  F.,  on  oondition  of 
receiving  his  dischaqre,  agreed  to  give  the  creditor  a  warrant  of  attorn^  to  enable  him  to 
enter  up  a  Judgment  in  the  Suprense  Court  to  bind  any  property  he  (F.)  might  then  have.  It 
was  alleged,  further,  tluit  the  wurant  and  Judgment  were  to  be  rsoorded  b^ore  the  dischaige 
took  effect,  but  that,  after  the  dischaige,  and  before  the  Judgment  could  be  recorded,  IC. 
recorded  a  deed  of  all  the  real  estate  of  F.  to  P^  and  also  recorded  a  bill  of  sale  of  the  personal 
property  of  F.  to  himself.  There  being  oontradiotory  aflUUriti  the  rule  was  dischaiged  with 
costs. 

DoDD,  J.,  now,  (December  31st,  1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  case  founded  on  a  charge  made  by  H.  E,  Pirieo 
against  Clifford  K.  Morse,  an  attorney  of  this  Court.  The 
charge  is  supported  by  the  affidavit  of  Pineo  and  that  of  Wm. 
Cutten,  a  Justice  of  the  Peace  for  the  County  of  Cumberland. 
The  circumstances  out  of  which  this  complaint  arose  appear 
from  various  affidavits  read  at  the  argument,  and  they  appear 
to  be  these :  A  person  named  Flemming  was  brought  before 
Cutten  and  Stubba  under  the  insolvent  law,  and  Morse  attended 
as  his  attorney  for  the  purpose  of  obtaining  his  discharge. 
Piiieo,  who  was  the  plaintiff  in  the  cause,  appeared  before  the 
Justices,  and  in  person  opposed  the  discharge;  and  he  states 
that  it  was  obtained  upon  the  express  condition  that  he 
would  give  to  Pineo  a  warrant  of  attorney  to  enable  him  to 
enter  up  a  judgment  in  the  Supreme  Court,  so  as  to  bind  any 
property  he  (Flemming)  then  possessed;  and  that  the 
warrant  and  judgment  were  to  be  registered  before  the  dis- 
charge took  effect.  That  Morse,  as  the  attorney  of  Flemming, 
agreed  to  carry  out  the  agreement,  and  for  that  purpose,  pre- 
pared the  warrant  of  attorney,  but,  notwithstanding  the 
express  understanding  upon  which  Flemming  was  to  obtain 
his  discharge,  Morse  unfairly,  before  the  judgment  could  be 
entered  by  Pineo's  attorney,  dishonestly  and  frandulently 
prepared,  witnessed  and  put  on  record  a  deed  from  Flemming 
to  Amos  Purdy  of  all  his  real  estate,  and  also  obtained  from 
Flemming  a  bill  of  sale  to  himself  of  certain  personal  pro- 
perty. That  the  deed  and  bill  of  sale  were  in  direct  violation 
of  the  confidence  reposed  in  Morse  by  the  justices,   and 
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contrary  to  his  pledged  word  and  promise,  and  with  the 
intention  of  dishonestly  and  fraudulently  preventing  Pineo 
from  recovering  an  honest  debt.  The  af&davit  of  the  justice 
Cutten  corroborates  the  affidavit  of  Pineo,  as  also  does  that  of 
Stubba,  the  second  justice,  who,  in  the  first  instance,  by  an 
affidavit  indorsed  the  statements  made  by  Cutten  in  his 
affidavit,  but,  in  a  second  affidavit,  after  more  particularly 
examining  the  affidavit  of  Cutten,  came  to  a  different  con- 
clusion, and  contradicted  not  only  Cutten  but  Pineo,  in  the 
charge  most  essential  to  support  the  present  application. 

The  charge  is  a  very  serious  one ;  that  of  dishonestly  and 
fraudulently  attempting  to  deprive  Pineo  of  an  honest  debt ; 
and,  if  true,  this  Court  would  be  justified  in  exercising  great 
severity  towards  Morse,  but  I  am  happy  to  say,  for  the  credit 
of  the  profession,  and  particularly  for  the  character  of  Morse, 
that  the  charge  is  fully  denied  by  his  own  affidavit,  supported 
by  the  affidavits  of  Sttihba,  and  Flemming  the  insolvent. 
I  have  no  doubt  Pineo,  when  he  made  his  affidavit,  acted  in 
the  belief  that  it  was  correct,  and  supposed,  when  the  warrant 
of  attorney  was  prepared  by  Morse,  and  signed  by  Flemming^ 
that  it  was  to  give  him  a  preference  next  to  the  judgment  at 
that  time  registered  against  Flemming.  And  I  cannot  help 
feeling  that  more  openness  and  candour  on  the  part  of  Morse 
on  theb^^ccasion,  as  to  his  intention  at  the  time,  would  have 
pi  evented  the  unpleasant  difierence  between  him  and  Pi/neo. 
When  an  officer  of  this  Court  is  proved  to  have  acted  in  the 
manner  alleged  against  Morse,  his  conduct  would  very  natur- 
ally be  viewed  as  highly  reprehensible,  but  the  Court  is 
equally  bound  to  protect  the  attorney  when  charged  without 
sufficient  cause,  and,  as  the  charge  in  this  case  has  been  made 
in  extremely  strong  language,  which  it  should  not  have  been, 
except  upon  the  clearest  convictions,  and  as  it  has  led  to 
inconvenience  and  expense  to  Morse^  T  think  the  rule  should 
be  discharged  with  costs. 
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T.  J.  W.,  a  baniiter,  cUimlngr  to  be  a  principal  creditor  d  Mn.  B.,  who  (Ued  inteaUtev 
applied  by  petition  to  the  Judge  of  Probate,  praying  for  letters  of  administration  on  her  estate. 
A  citation  was  tbereupoo  issued  and  pubUshed,  calling  upon  the  crediton,  next  of  kin,  and 
parties  interested  in  the  estate  to  appear  and  shew  cause,  if  any,  why  administration  should 
not  be  granted  as  prayed.  On  the  day  appointed  a  petition  was  presented  on  behalf  of  a  oum- 
ber  of  persons  claiming  to  be  creditors  of  the  deceased^  prayinir  that  administnition  be  graated 
to  W.  E.p  also  a  creditor,  but  only  to  a  small  amount,  claiming  that  the  appointment  of  T.  J.  W. 
would  be  prejudicial  to  their  interests.  The  Judge  of  Probate  made  a  decree  grsntinfr  the 
prayer  of  the  latter  petition  on  the  ground  that  a  majority  of  the  creditors  of  tlM  intestate  had 
Joined  in  it,  and  Uiat  the  amounts  of  their  claims  laiigely  exceeded  that  of  the  first  petitioner. 
From  this  decree  an  appeal  was  taken  to  the  Judsre  tn  Equity,  by  whom  the  decree  of  the 
Judge  of  Probate  was  aflinned.  From  this  decision  a  further  appeal  was  taken  to  the  fuQ 
Court,  which  was  equally  divided  in  opinion,  Johkbtohs,  E.  J.,  and  Doon,  J.,  holding  that  the 
appointment  was  discretionary  with  the  Judge  of  Probate,  and  DasBAaan  aad  WiLxxm,  J  J., 
holding  that  T.  J.  W.,  being  a  fwincipal  creditor  and  the  first  applicant,  was  Iqpdly  entitled  to 
administration  in  default  of  acceptance  by  the  parties  primarily  entitled,  and  that  It  was  incum- 
bent on  the  Judge  of  Probate  to  have  appointed  him. 

By  Jomcsvom,  E.  J.— The  Court  being  equally  divided,  the  Judgment  appealed. agahist 
must  stand. 

Johnstone,  E.  J.,  now,  (December  31st,  1868,)  delivered 
t)ie  following  opinion : — 

The  appellant  had  applied  to  the  Judge  of  Probate,  at 
HalifaXy  for  administration  on  the  estate  of  Mrs,  Sophia 
Braime,  of  which  he  claimed  on  oath  and  proof  to  be  a  principal 
creditor.  The  Judge  granted  administration  to  William 
Kandick,  a  creditor  to  a  small  amount,  on  the  application  of 
Catherine  Binney,  claiming  on  oath,  on  behalf  of  herself  and 
husband,  to  be  creditors  to  a  larger  extent  than  Mr,  Wallace, 
From  the  decision  of  the  Judge  of  Probate  there  was  an  appeal 
to  me  as  Judge  in  Equity.  I  sustained  the  decision,  and  from 
i^y  judgment  thi^  appeal  has  been  prosecuted. 

On  the  argument  before  me  the  question  was  raised  whether 
or  not  the.  Act  of  the  Province  gave  the  Judge  of  Probate  a 
statutory  discretion  to  prefer,  on  the  application  of  a  creditor, 
any  competent  and  fit  person  before  a  principal  creditor.  On 
this  point  I  abstained  from  giving  a  decided  opinion,  and 
founded  my  judgment  on  the  assumed  priority,  in  the  absence 
of  widow  and  next  of  kin,  of  principal  creditors  to  administrate, 
but  qualified  by  the  practice  and  decisions  in  England^  by 
which,  among  other  things,  a  majority  of  interests  is  respected, 
although  represented  by  one  whose  individual  interest  is 
inferior. 
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The  appeal  to  this  Court  has  been  argued,  in  the  absence 
of  His  Lordship  the  Chief  Justice  in  the  Admiralty  Court,  and 
there  being  a  division  of  opinion  on  the  Bench,  it  has  become 
necessary  to  determine  the  construction  of  the  statute.  To 
that  consideration  I  will,  in  the  first  place,  turn  my  attention. 

The  11th  section  of  the  Probate  Act,  (p.  448,)  enacts  that 
"  Administration  of  an  intestate  estate  shall  be  granted  to  some 
one  or  more  of  the  persons  hereinafter  mentioned,  and  they 
shall  be  respectively  entitled  thereto  in  the  following  order : — 
First,  the  widow,  or  next  of  kin,  or  both,  as  the  Judge  of  Probate 
may  think  fit.  If  they  do  not  voluntarily  take  or  renounce 
administration  they  shall  be  cited.  Secondly,  if  within  ten  days 
after  the  citation  they  do  not  proceed  to  take  administration, 
the  Judge  of  Probate  may  commit  it  to  one  or  more  of  the 
principal  creditors,  if  competent  and  willing  to  undertake  the 
trust,  or  to  any  other  person  on  the  application  of  one  or  more 
of  the  creditors,  proved  to  be  such,  as  he  shall  think  fit. 
Thirdly,  if  the  deceased  were  a  married  woman,  administration 
of  her  estate  shall  be  granted  to  her  husband,  &;c.,  &;c."  The 
twelfth  section  enacts  that  "  in  case  such  of  the  next  of  kin 
as  shall  be  considered  by  the  Judge  best  qualified  to  administrate 
in  any  estate  shall  desire  it,  the  judge  may  associate  with  him 
in  the  administration  such  person  as  he  may  think  fit  and 
proper  for  that  purpose." 

We  are  called  upon  to  determine  the  meaning  of  the  second 
pai  agraph  of  the  11th  section,and  to  say  whether  the  alternative 
is  discretionary,  or  whether  the  Judge  can  only  act  on  it  in  the 
event  of  no  creditor  being  found  competent  and  willing.  I 
will  first  consider  the  second  paragraph  in  its  association  with 
the  other  portions  of  the  Act  which  I  have  cited.  The  legis- 
lature has  divided  the  persons  who  may  be  entitled  to  admin- 
istration into  classes,  and  has  determined  the  order  of  priority 
and  precedence  to  be  observed  as  between  those  classes.  Three 
are  enumerated,  but  the  third  relating  to  an  exceptional  case, 
1  need  not  further  notice  it.  There  are,  then,  two  classes,  the 
priority  between  which  is  numerically  defined  in  the  strictest 
manner.  But  in  each  class  there  are  different  members,  and 
the  question  is  whether  the  legislature  has  given  to  some  of 
these  members  an  absolute  priority  over  other  members  of  the 
same  class,  or  whether  a  discretion  and  choice  as  between  the 
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different  members  of  the  same  class  has  been  confided  to  the 
Judge  of  Probate.  Now  it  seems  to  me  that  the  legislature 
having  adopted  this  strict  method  must,  according  to  reason 
and  the  just  principles  of  construction,  be  considered  to  have 
gone  as  far  as  they  intended  to  go  in  absolutely  determining 
the  priority  when  they  divided  the  subject  into  classes  and 
declared  the  precedence  between  them  unless,  on  closer 
examination,  something  is  found  which  forbids  that  conclusion. 
Because,  if  one  member  of  a  class  was  to  be  absolutely  postponed 
to  another  member  of  the  same  class,  that  would  be  the  occasion 
for  the  formation  of  another  class.  Illustrate  this  by  the 
matter  in  contention.  The  appellant  argues  that  if  there  is  a 
principal  creditor  competent  and  willing,  the  Judge  has  no 
discretion  to  appoint  any  other  person.  If  this  had  been  the 
intention  of  the  legislature,  looking  at  the  method  they  adopted, 
it  might  reasonably  be  supposed  that  they  would  make  that 
meaning  clear  by  continuing  the  method  of  classification  they 
had  already  adopted,  and  then  the  act  would  have  been  framed 
thus  : — First,  to  the  widow  or  next  of  kin.  Secondly,  in  case 
of  this  failure,  to  one  or  more  of  the  principal  creditors 
competent  and  willing.  Thirdly,  failing  any  principal  creditors 
competent  and  willing  to  any  other  person,  on  the  application 
of  a  creditor,  &c.  The  legislature  not  having  thus  framed  the 
act  must,  I  think,  be  prima  facie  a.ssumed  to  have  had  a 
difierent  intention,  unless  some  indication  of  pui-pose  can  be 
found. 

I  will  now  consider  the  several  paragraphs  in  detail.  The 
first  contains  three  alternatives,  the  appointment  of  the  widow, 
or  next  of  kin,  or  both,  followed  by  the  words  "  as  the  Judge 
of  Probate  shall  think  fit,"  and  from  the  12th  section  it  appears 
that  the  Judge  is  not  strictly  limited  to  the  nearest  of  kin,  but 
is  to  select  such  of  the  next  of  kin  as  shall  be  considered  by 
him  best  qualified  to  administer,  while,  in  accordance  with  the 
English  authorities,  I  have  no  doubt  that  the  Judge  may  select 
one  of  unequal  pretension  if  supported  by  a  majority  of  interests. 
The  wife,  in  practice,  is  prefened,  and  ought  to  be  unless  some 
strong  reason  interfere.  This,  however,  is  not  by  force  of  an 
absolute  priority  established  by  this  enactment,  but  in  virtue 
of  a  well-regulated  discretion,  and  I  am  not  aware  that  it  is 
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contended  that  the  first  paragraph  is  subject  to  the  construction 
which  the  appellant  applies  to  the  second. 

The  analogy  between  this  paragraph  and  that  which  is  the 
immediate  subject  of  this  contention  makes  it  of  some  import- 
ance to  see  how  the  Courts  in  England  have  dealt  with  an 
enactment  very  similar  to  the  former.  By  21  Hen.,  8th  chap., 
513,  the  Ordinary  is  to  grant  administration  to  the  widow  of 
the  deceased,  or  to  his  next  of  kin,  or  to  any  of  them,  or  both 
at  his  discretion.  Under  this  statute,  which  ours  essentially 
resembles,  it  has  been  held  that  where  there  is  a  widow  and 
next  of  kin,  or  several  next  of  kin  of  equal  degree,  the 
grant  may  be  made  to  either  or  to  both.  Dodd  &  Brooks, 
395,  referring  to  Sir  Oeo.  8and*8  case  cited  by  Holt,  C.  J., 
in  1  P.  Wm.,  44;  1  Sid.,  179.  In  Goddard  v.  Cressonier, 
3  Phil.,  637,  the  Court  said  that  "the  next  of  kin  was 
equally  entitled  with  the  widow,  though  the  Court  generally 
gives  it  to  the  widow."  And  as  to  majority  of  interest  the 
rule  is  recognized  in  Dodd  S  Brooks,  399,  that  when  there  is 
no  material  objection  on  the  one  hand,  or  reason  for  preference 
on  the  other,  the  Court  in  its  discretion  puts  the  administration 
in  the  hands  of  the  person  with  whom  the  majority  of  inter- 
ests are  desirous  of  entrusting:  the  estate."  In  Budd  v.  Silver, 
2  Phil.,  116,  Sir  John  Nicholl  said ;  "  The  Court  grants  to  the 
person  who  has  the  majority  of  interests,  unless  there  be 
some  ground  for  setting  him  aside.  This  rule  is  not  impera- 
tive." See  Cardale  v.  Harvey,  1  Leo,  177.  We  see  that 
under  an  enactment  from  which  ours  has  been  taken,  the 
widow  has  been  held  not  to  have  a  statutory  prioritj'^,  the 
preference  ordinarily  given  being  the  result  of  judicial  discre- 
tion, subject  to  be  controlled  by  circumstances.  And  that 
the  act  of  Parliament  is  also  subject  to  be  governed  by  a 
judicial  discretion  exercised  in  favor  of  a  claimant  who  has 
accumulated  a  majority  of  interests  in  his  suppoi*t. 

This  establishes  the  principle  that  in  the  first  paragraph 
there  is  not  established  an  absolute  priority  among  the  mem- 
bers comprised  in  that  paragraph,  and  this  would  confute, 
were  it  necessary  to  do  so,  the  notion  that  the  orders  of  legal 
priority,  spoken  of  in  the  introductory  part  of  the  11th 
section  were  designed  to  extend  to  the  members  of  the  several 
classes,  instead  of  being  confined,  as  I  have  supposed,  to  the 


894  In    re   ESTATE    BRAINR 

classes  designated  by  the  numeral.  The  second  paragraph 
contains  two  alternatives,  the  appointment  of  one  or  more  of 
the  principal  creditors,  competent  and  willing,  or  any  other 
person,  on  the  application  of  one  or  more  of  the  creditors 
duly  proved  to  be  such,  followed  by  the  words,  "  as  he  shall 
think  fit."  The  two  paragraphs  are  framed  in  precisely  the 
same  form.  The  alternatives  are  separated  by  the  same 
disjunctive  particle  "  or,"  the  discretion  given  to  the  Judge 
follows  immediately  after  the  mention  of  the  several  alter- 
native subjects.  The  discretionary  authority  is  couched  in  the 
same  words, "  as  the  Judge  of  Probate  shall  think  fit,"  and 
these  words  import  a  power  to  discriminate  and  judge  as 
strongly  as  any  words  that  could  be  selected  for  that  purpose. 
Again,  the  second  paragraph,  simply  read  by  itself,  according 
to  its  plain  grammatical  construction,  imports  discretion,  and 
opposes  a  legislative  priority.  The  Judge  may  commit  admin- 
istration to  persons  having  certain  qualifications,  viz.,  being 
principal  creditors,  and  competent  and  willing,  or  to  any  other 
person  on  being  moved  thereto  by  one  or  more  proved  credi- 
tors as  he  shall  think  fit.  This  imports  a  discrimination 
between  two  things,  a  choice.  And  if  the  Legislature  had 
intended  to  give  the  discretion  to  the  Judge,  this  language 
seems  the  natural  mode  of  expressing  that  intention.  There 
also  is  meaning  in  the  words,  "  as  he  shall  think  fit,"  when 
applied  to  the  alternative  between  prior  creditors  and  some 
other  selected  persons  and  no  meaning,  or  certainly  no 
adequate  meaning  when  those  words  are  limited  to  the  latter 
alternative.  In  the  first  case  there  is  matter  for  judicial 
consideration,  contending  claims;  in  the  latter  ease  merely 
the  choice  of  an  individual  already  sufficiently  indicated  by 
the  words,  "  any  other  person ;"  and  again,  these  are  the  same 
words  the  Legislature  had  just  before,  in  the  preceding  para- 
graph, used  to  express  judicial  discrimination  between  opposite 
claims  according  to  the  authorities  I  have  adverted  to.  But 
these  words,  while  they  give  great  force  to  the  discretionary 
construction,  are  not  necessary  to  it.  Without  them  the 
words  "  may  "  and  '*  or  "  import  discretion.  The  Judge  may 
commit  administration  to  one  or  to  the  other«  and  the  ordinary 
meaning  must  prevail,  unless  there  is  something  to  demand 
qualification.    The  construction  contended  for  by  the  appellant 
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requires  the  introduction  of  the  words, "  And  if  there  shall  be 
no  creditor  competent  and  willing  to  undertake  the  trust,  then 
the  Judge  may  commit  administration  to  any  other  person/' 
JtC,  or  something  of  like  import.  Now  the  fatal  objection  to 
this  is  that  the  Legislature  has  thought  fit  not  to  use  any  such 
language,  and  has  seen  fit  to  use  language  which,  in  its  plain 
grammatical  import,  has  a  different  meaning,  and  that  meaning 
one  which  is  perfectly  congruous  with  the  subsequent  matter ; 
and  I  know  of  no  power  possessed  by  this  Court,  under  such 
circumstances,  to  assume  that  the  Legislature  has  used  Ian* 
guage  which  it  did  not  intend  to  use.  Again,  I  find  nothing 
in  the  judicial  standing  of  the  class  on  whose  behalf  the 
appellant's  construction  is  urged,  viz.,  creditors,  to  induce  any 
hesitation  in  adopting  the  view  of  the  act  which  authorises 
the  Judge  to  postpone  the  claim  of  a  principal  creditor,  if,  on 
the  application  of  one  or  more  of  the  creditors,  he  should  find 
a  person  more  suitable  to  administer  the  estate.  I  think  it 
likely  that  a  misapprehension  on  this  subject  has  given  undue 
weight  to  what  I  think  to  be  the  forced  construction  of  the 
act  which  the  appellant  contends  for. 

Now  the  claim  of  a  creditor  to  administration  rests  on  no 
higher  reason  than  this, — that  as  it  is  necessary  that  there 
should  be  administration  to  enable  him  to  recover  his  debt, 
the  Court  gives  it  to  him  if  the  widow  and  next  of  kin 
decline.  But  it  is  plain  that  there  is  nothincr  incongruous 
with  this  reason  in  confiding  to  the  Judge,  on  the  motion  of  a 
creditor,  the  power  of  committing  the  administration  to  some 
person  whom  he  shall  consider  better  qualified  to  administer 
the  estate.  We  have  seen  that  the  creditor  is  absolutely  post- 
poned to  the  widow  and  next  of  kin,  and  that  not  until  they 
have  been  cited  can  he  advance  any  pretension,  and  we  shall 
see,  in  looking  to  anterior  legislation,  that  he  is  not  noticed  on 
the  statute  book  in  this  connection  until  the  year  1842. 

In  Webb  v.  Needham,  1  Add.,  494,  the  contest  was  between 
the  widow  and  brother  of  the  deceased,  and  the  brother 
thought  to  strengthen  his  claim  by  alleging  a  debt  to  be  due 
him  from  the  estate,  which  debt  the  widow  disputed.  Sir 
John  NichoU  thought  the  union  of  creditor  and  next  of  kin 
adverse  to  his  claim  for  administration,  and  he  says  that 
administration  is  only  granted  to  a  creditor  failing  other 
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representatives,  because  having  no  body  to  sue  he  must  other- 
wise lie  out  of  his  debt.  So,  by  Sir  Wm.  Wynne  in  Elme  v. 
Da  Costa,  1  Phil.,  173,  "  The  right  of  the  .creditor  is  only  this, 
he  cannot  be  paid  his  debt  till  a  representative  to  the  deceased 
is  made.  He  can  then  call  on  all  who  have  a  right  to  admin- 
istration ;  before  an  administration  is  granted,  if  a  will  be 
produced,  the  creditor  has  no  right  to  contradict  or  deny  it, 
for  if  there  is  a  will,  or  a  next  of  kin  claims  the  administration, 
then  a  person  offers  to  make  himself  a  representative,  and  the 
creditor  gets  all  that  he  has  a  right  tp. 

I  will  advert  briefly  to  the  previous  legislation  on  this 
subject.  In  1758,  Prov,  Laws,  vol.  1,  p.  10,  the  Judge  of 
Probate  was  required  to  grant  administration  to  the  widow  or 
next  of  kin,  and  pn  their  default  after  the  citation,  to  such 
person  or  persons  as  he  should  judge  fit.  In  1842  the  prin- 
cipal creditors  were  introduced  and  the  law  took  its  present 
form,  but  the  power  to  grant  administration  to  such  other 
person  as  the  Judge  should  think  fit,  was  not  then  qualified 
by  requiring  the  application  of  a  creditor.  This  restriction 
was  added  in  the  Revised  Statutes  (1st  Series),  in  1851,  and 
the  word  "  shall "  was  changed  to  "  may  "  in  the  authority  to 
grant  administration  to  the  principal  creditors  in  the  third 
series  of  the  Revised  Staiute^.  This  change  and  this  restric- 
tion are  both  significant.  We  can  understand  the  object  of 
requiring  the  application  of  a  creditor  before  the  Judge  should 
be  allowed  to  pass  by  the  principal  creditors,  but  not  if  his 
power  was  only  to  be  exercised  after  failure  of  competent  and 
willing  creditors.  Had  the  Legislature  thus  intended  to 
curtail  a  power  granted  to  the  Judge  of  Probate  at  the  first 
settlement  of  the  country,  and  exercised  for  more  than  seventy 
years  of  appointment  on  failure  of  widow  and  next  of  kin, 
we  are  bound  to  believe  that  they  would  have  expressed 
that  intention  when  a  few  words  would  have  sufficed  when 
they  had  already  guarded  the  priority  of  the  first  class  of 
claimants  by  restrictive  language,  and  when  the  frame-work 
of  their  enactments  shows  that  their  intention  was  specially 
directed  to  the  order  of  priority,  and  that  they  adopted  the 
method  calculated  in  the  plainest  and  strictest  manner  to 
Indicate  that  order. 
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It  may  be  said  in  favor  of  the  argument  ui-ged  by  the 
appellant  that  if  the  Judge  had  a  general  power  of  selection 
there  was  no  need  to  mention  the  principal  creditors.    To  this 
it  may  reasonably  be  replied  that  the  legislature  intended  to 
direct  the  Judge's  attention  in  the  exercise  of  his  discretion  to 
th^  principal  creditors,  and  that  by  the  subsequent  restriction 
they  have  confined  him  to  them,  unless  on  the  application  of 
one  or  more  of  the  creditors.    But  that  beyond  this,  they  did 
not  intend  to  go,  because  they  might  well  conceive  of  the 
existence  of  reasons  which  would   make  it  for  the  general 
benefit  of  the  estate  that  some  other  person  should  be  appointed 
instead  of  a  principal  creditor,  although  he  were  competent 
and  willing.     However,  whatever  plausibility  or  weight  there 
may  in  this  argument  it  cannot  prevail,  I  think,  against  the 
principles  of  construction  which   oppose  it.    When  I  look, 
therefore,  at  the  enactment  under  consideration  in  its  gram- 
matical construction  and  plain  meaning,  and  in  its  relation  to 
the  paragraphs  and  notions  associated  with  it,  and  when  I 
view  the  general  structure  of  the  whole  of  these  enactments 
together,  the  course  of  previous  legislation  and  the  general 
policy  of  the  law,  I  am  of  opinion  that  the  Court  is  not  at 
liberty  to  introduce  into  the  enactment,  whose  construction  ia 
the  subject  of  contention,  language  which  the  legislature  has 
not  adopted,  and  thereby  to  alter  -the  meaning  of  the  language 
they  have  used.    It  follows  from  what  I  have  said  that  I  am 
of  opinion  that  the  enactment  I  have  been  considering  does 
not  on  failure  of  widow  and  next  of  kin,  give  to  any  one  or 
more  of  the  principal  or  other  creditors  an  absolute  priority 
and  right  to  administrate,  and  that  in  case  of  such  failure  to 
the  Judge  of  Probate  has  been  confided  the  power  to  grant 
the  administration  to  any  person  who,  in  his  judgment,  may 
be  best  qualified  for  the  tiust,  provided  that  power  shall  be 
called  into  exercise  by  the  application  of  one  or  more  of  the 
creditors,  but,  inasmuch  as  the  great  object  to  be  kept  in  view 
is  the  benefit  of  the  estate,  this  power  ought  to  be  exercised 
with  circumspection,  and  the  claims  of  the  principal  creditors 
who  are  of  necessity  most  concerned  in  the  productiveness  of 
the  estate  should  not  be  set  aside  capriciously  or  otherwise 
than  upon  the  conviction  that  the  general  interest  is  likely 
thereby  to  be  promoted.    And  were  a  case  to  occur  of  a  plain 
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abuse  of  the  discretion  thus  reposed  in  the  Judges  of  Probate, 
it  would  be  within  the  authority  of  the  Court  of  Appeal  to 
correct  the  abuse.  The  present  is  not  an  instance  of  such 
abuse,  and  it  does  not,  I  think,  demand  the  interference  of  this 
Court.  The  administration  has  been  granted  to  a  person  in 
business  in  this  city,  of  whose  fitness  for  the  trust  we  have  no 
room,  from  anything  presented  to  us,  to  doubt ;  himself  also  a 
creditor,  and  his  appointment  applied  for  by  a  claimant  to  a 
large  amount  against  the  estate,  and  the  Judge,  in  preferring 
him,  has  exercised  a  discretion  given  him,  as  I  think,  by  the 
Act,  which  it  is  not  within  the  authority  of  this  Court  to 
interfere  with  under  the  circumstances  of  this  case.  Under 
the  construction  I  have  given  to  the  Act,  and  my  opinion  of 
the  discretion  exercised  by  the  Judge  of  Probate  in  this  case, 
it  follows  that,  in  my  judgment,  the  appeal  should  not  prevail, 
and  that  the  judgment  appealed  from  should  stand.  It  is 
therefore  unnecessary  to  review  the  case  in  the  aspect  in  which 
I  treated  it  when  it  was  before  me  on  appeal  from  the  Probate 
Court.  While  I  then  considered  the  subject  apart  from  the 
statutory  discretion,  which,  on  full  examination,  I  think  is 
g^ven  to  the  Judge  of  Probate  by  the  second  paragraph  of  the 
11th  section,  I  yet  hold  that  the  claim  of  principal  creditors 
was  subject  to  the  modifications  and  control  introduced  by  the 
decisions  and  practice  of  the  Ecclesiastical  Courts  in  England^ 
and  that  under  these  authorities  I  was  required  not  to  interfere 
with  the  discretion  exercised  by  the  Judge  of  Probate.  On 
reviewing  the  reasons  I  gave  for  my  decision  on  that  occasion 
I  cannot  perceive  that  they  are  essentially  affected  by  anything 
that  has  been  advanced  on  the  argument  of  th»  appeal,  and 
therefore  I  must  have  adhered  to  my  former  decision,  although 
I  had  not  given  to  the  Provincial  enactments  the  construction  I 
have  done.  It  is  not  necessary  that  I  should  repeat  the  reasons 
or  again  refer  to  the  authorities  which  are  fully  expounded  in 
the  judgment  I  delivered  on  that  occasion.  I  shall  be  content 
with  saying  in  few  words  that  while  Mr.  Wallace  appeared  as  a 
creditor  to  a  larger  amount  than  Mr.  Kar^ick,  the  latter  repre* 
sented  a  majority  of  interests ;  that  I  did  not  attach  supreme 
importance  to  the  fact  that  Mr.  Wallace  had  been  the  first 
applicant,  and  that  I  did  give  considerable  weight  to  the  cireum- 
stance  that  Mr.  Wallace  appeared,  on  his  o'vm  showing,  to  have 
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other  security  for  his  debt,  and  in  the  contention  that  arose 
respecting  the  nature  and  proof  of  the  large  debt  on  the  strength 
of  which  depended  Mr.  Kandick's  majority  of  interest.  I 
thought  there  was  not  sufficient  to  justify  my  interference  with 
the  discretion  exercised  by  the  Judge  of  Probate  in  the  prelimi- 
nary enquiry  into  the  status  of  the  creditor.  Although,  in  my 
opinion,  it  would  have  been  expedient  for  the  Judge  of  Probate 
to  have  called  for  further  particulars  of  that  debt,  &s  it  also 
would  have  been  to  have  required  the  parties  contesting  before 
him  to  have  brought  in  attested  and  at  full  length  the  amounts 
of  the  several  persons  who  claimed  to  be  creditors  and  who 
advocated  the  appointment  of  one  or  other  of  the  contestants. 
Had  this  been  done,  most  of  the  litigation  that  has  occurred 
would  have  been  avoided.  Not,  indeed,  that  the  Judge  could, 
in  that  stage,  finally  decide  on  the  validity  or  amount  of  the 
several  demands.  His  duty  then  was  confined  to  determining 
the  status  of  the  several  alleged  creditors. 

A  question  has  been  raised  as  to  the  jurisdiction  of  this 
Court  to  review  on  appeal  the  judgment  of  the  Equity  Judge 
on  appeals  to  him  from  the  Judges  of  Probate.  I  think  the 
case  falls  under  the  operation  of  the  8th  section  of  the  Act 
appointing  a  Judge  in  Equity,  and  therefore  that  the  appeal 
was  to  this  Court  in  full  bench. 

DoDD,  J. — In  this  case,  it  is  not  my  intention  to  travel 
much  out  of  our  Provincial  Acts  to  find  their  solution.  The 
best  judgment  I  have  been  enabled  to  bring  to  bear  upon 
them,  satisfies  me  that  they  give  a  large  discretion  to  the 
Judge  of  Probate  in  granting  administration  under  the  11th 
section  of  the  Probate  Act ;  and,  if  I  am  correct  in  this  view 
of  the  case,  then  that  discretion  cannot  be  controlled  by 
this  Court,  unless  under  extraordinary  circumstances.  The 
section  referred  to,  directs  that  administration  of  an  intestate 
estate  shall  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned,  and  they  shall,  respectively,  be  entitled 
thereto  in  the  following  order : — "  First,  the  widow  or  next-of- 
kin,  or  both,  as  the  Judge  shall  think  fit,  and  if  they  do  not 
voluntarily,  either  take  or  renounce  administration,  they  shall 
if  resident  within  the  County,  be  cited  by  the  Judge  for  that, 
purpose."  This  gives  a  large  discretion  to  the  Judge,  enabling 
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him  either  to  grant  administration  to  the  widow  or  next-of- 
kin,  or  both,  as  he  shall  think  fit,  and  negatives  the  idea  that 
the  order  in  which  administration  is  t6  be  granted,  means 
the  first  person  named  respectively  in  the  first,  second  and 
third  part  of  the  section,  whereas  the  widow,  although  first 
named,  obtains  no  preference  in  that  respect,  as  the  Judge 
may  grant  administration  to  her  or  the  next-of-kin,  that  is,  to 
either  one  or  the  other,  or  to  both,  as  he  shall  think  fit 
Secondly,  "if  the  persons  so  entitled,  when  so  duly  cited, 
shall  not  claim  and  proceed  to  take  out  administration  within 
ten  days  after  the  return  day  of  the  citation,  the  Judge  of 
Probate  may  commit  it  to  one  or  more  of  the  principal  credi- 
tors, if  competent,  and  willing  to  undertake  the  trust,  or  to 
any  other  person,  on  the  application  of  one  or  more  of  the 
creditors,  duly  proved  to  be  such,  as  he  shall  think  fit" 
There  is  no  substantial  difference  between  this  second  part 
and  the  first,  as  to  the  discretion  to  be  used  by  the  Judge,  the 
latter  words  in  the  syecond  part,  "  as  he  shall  think  fit,"  in  my 
opinion,  apply  equally  to  the  principal  creditors  as  they  do  to 
the  persons  last  named,  and  I  am  strengthened  in  this  opinion 
by  the  use  of  the  word  "  may  "  instead  of  "  shall,"  where  the 
words  are  "  may  commit  to  one  or  more  of  the  principal  cre- 
ditors." In  thus  using  a  word  not  alwaj's  imperative,  but 
on  the  contrary,  being  permissive  or  discretionary,  it  is  a 
general  rule  in  the  construction  of  statutes,  that  the  word 
Taay  in  a  public  statute  is  to  be  construed  rMiat  in  all  cases 
where  the  legislature  mean  to  impose  a  posit^^e  and  absolute 
duty,  and  not  merely  to  give  a  mere  discretionary  power,  but 
no  general  rule  can  be  laid  down  upon  the  subject,  further 
than  that  that  exposition  ought  to  be  adopted  in  this  as  well 
as  in  other  cases,  which  will  carry  into  effect  the  true  intent 
and  object  of  the  Legislature  in  the  enactment. 

Where  it  was  contended  that  the  word  may  meant 
imust,  the  Court,  after  laying  down  the  above  rule,  held 
that  the  ordinary  meaning  of  the  language  must  be  pre- 
sumed to  be  intended,  unless  it  would  manifestly  defeat 
the  object  of  the  provision.  The  Court  could  not  say  that 
there  was  any  leading  object  in  the  charter  which  would 
be  defeated  by  giving  to  the  word  ''  may  "  its  common  sense 
construction.    Chancellor  Kent  considered  the  true  rule  of 
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construction  applicable  to  statutes  in  such  cases,  to  be  that 
the  word  "may"  means  "must"  or  "shall"  only  in  cases 
where  the  public  interests  and  rights  are  concerned,  and 
where  the  ptiblic  or  third  persons  have  a  claim  de  jure  that 
the  power  should  be  exercised.     Smitlis  Lead,  Cases. 

In  the  case  of  King  v.  The  Bailiffs  of  ,  teferrcd  to 

in  SmitliS  Lead.  Cases,  a  bye-law  of  the  corporation  directed 
that  upon  the  happening  of  every  vacancy  in  the  number  of 
twentv-four  Common  Councilloi-s,  such  vacancies  should  be 
filled  up  by  the  freemen  inhabiting  the  town,  and  that  a  Court 
should  be  holden  once  in  every  year,  at  which  it  shall  and 
may  be  lawful  for  the  bailiffs  to  admit  to  the  freedom  of  the 
city  such  persons  as  had  been  resident  there  for  one  whole 
year.  On  a  motion  for  a  mandamus  to  admit  to  the  freedom 
of  the  town  one  who  had  been  a  resident  for  the  requisite 
period,  it  was  held  by  Abbott,  C.  J.,  that  the  bye-law  did  not 
give  to  any  person  resident  during  the  time  therein -mentioned, 
an  absolute  right  to  be  admitted  to  its  freedom.  That  the 
words  "  shall  "  and  "  may  "  gave  to  the  bailiffs  a  discretionary 
power  to  admit  the  person  who  had  the  qualification  therein- 
mentioned,  but  that  it  by  no  means  made  it  imperative  on 
them  to  do  so.  Smith,  in  the  concluding  part  of  the  last 
section  says,  these  cases  are  sufiicient  to  illustrate  the  rule 
that  the  words  "shall"  or  "may"  are  to  be  regarded  as  per- 
missive merely  where  the  public  or  third  persons  have  no 
interest  in  having  them  considered  as  imperative.  And  the 
public  or  third  persons  have  no  interest  in  having  the  11th 
section  of  our  Probate  Act  considered  as  imperative.  They 
obtain  equally  the  full  benefit  of  the  law,  by  leaving  the 
word  TTiay  to  receive  its  ordinary  meaning.  But  where  a 
statute  directs  the  doing  of  a  thing  for  the  sake  of  justice  or 
the  public  good,  the  word  "  may  "  is  the  same  as  the  word 
"  shall,"  and  here,  if  the  Judge  of  Probate  had  refused  to  grant 
administration  to  any  or  either  of  the  persons  referred  to  in 
the  second  part  of  section  11,  a  mandamus  would  lie  from 
this  Court,  commanding  him  to  grant  such  administration, 
but  should  not  interfere  with  his  discretion  as  to  which  of  the 
persons  named  he  granted  it.  The  context  of  the  Act  shows 
its  spirit  and  intention  as  to  the.  word  "  may,"  as  not  making 

it  imperative  but  permissive ;  for  in  all  cases  the  word  "  shall " 
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is  used  throughout  the  Act,  when  the  thing  to  be  done  is 
imperative,  as  I  will,  by  a  few  references,  show. 

In  the  first  pai-t  of  section  11,  if  the  widow  or  next-of-kin 
do  not  voluntarily,  either  take  or  renounce  administration, 
they  shallj  if  resident  within  the  County,  be  cited.  Here  the 
word  shall  is  used,  making  it  imperative  upon  the  Judge  to 
cite  the  persons  named,  and,  where  the  deceased  was  a  married 
woman,  administration  of  her  estate  ahcdl  be  granted  to  her 
husband,  making  it  imperative,  and  leaving  no  discretion 
with  the  Judge.  In  the  12th  section,  in  case  such  of  the 
next-of-kin  as  shall  be  considered  by  the  Judge  best  qualified 
to  administer  in  any  estate,  shall  desire  it,  the  Judge  may 
associate  with  him  in  the  administration  such  person  as  he 
Tnay  think  fit  and  proper  for  that  purpose.  Here  we  have  the 
word  "  may  "  used  when  intended  to  give  the  Judge  a  discretion, 
and  showing  that  the  Legislature  used  the  words  "  may  *'  and 
"  shall "  with  a  perfect  knowledge  of  their  import.  The  13th 
section  returns  to  the  word  "  shall,"  not  intending  to  give  the 
Judge  a  discretion.  Where  the  administration  of  the  estate 
of  any  person  dying  out  of  the  Province,  shall  have  been 
granted  where  the  deceased  was  last  domiciled,  and  the  person 
to  whom  the  same  was  gmnted  shall  apply  to  have  such 
administration  of  such  part  of  the  estate,  as  may  be  within 
the  Province,  he  shall  be  preferably  entitled  thereto.  The 
words  "  may  "  and  "  shall "  are  so  distinguished  throughout 
the  Act  as  having  different  imports,  that  it  is  impossible  not 
to  see  that  the  legislature  from  their  use,  intended  that  they 
should  mean  different  things.  In  further  support  of  the  view 
I  have  taken  of  this  case,  upon  reference  to  the  first  and  second 
series  of  the  Reviaed  Statutes,  I  find  that  the  word,  **  shall "  ia 
used  in  the  second  part  of  the  11th  section,  that  is  that  the 
Judge  shall  commit  to  one  or  more  of  the  principal  creditors, 
and,  from  the  change  in  the  third  series  to  the  word  "  may,"  I 
cannot  think  the  legislature  did  it  by  mistake,  but,  on  the 
contrary,  for  a  sufficient  reason,  and  that  reason,  it  appears  to 
me,  was  to  remove  any  doubt  which  the  word  "shall,"  previously 
used,  might  imply,  as  to  the  discretion  intended  to  be  given  to 
the  Judge. 

Upon  a  review  of  the  whole  case,  I  am  of  opinion  that 
the  Judge  of  Probate  had  the  right  to  grant  the  administra- 
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tion,  as  he  did,  and  that,  in  doing  so,  he  did  not  exceed  the 
authority  he  derived  under  the  Probate  Act;  therefore  the 
order  of  appeal  from  the  Judge  in  Equity  must  be  discharged, 
and  his  judgment  affirmed. 

DesBarres,  J. — This  was  an  appeal  from  the  judgment 
of  the  learned  Judge  in  Equity,  to  whom  an  appeal  was 
first  made  by  Thomas  J,  Wallace,  a  barrister  of  this  Court, 
from  a  decree  of  the  Judge  of  Probate  for  this  county,  and 
the  administration  granted  thereupon  to  one  Williafn  Kandick 
upon  the  estate  of  Sophia  Brame,  late  of  Halifax,  widow 
who  died  intestate,  leaving  two  sons  resident  in  the  United 
States,  her  surviving,  and  property  in  this  city  chargeable 
with  sundry  debts.  It  appears  that  Mr.  Wallace,  claiming  to 
be  a  principal  creditor  of  the  deceased,  applied  by  petition  to 
the  Judge  of  Probate,  praying  that  letters  of  administration  of 
the  estate  of  Mrs,  Braine  might  be  granted  to  him,  and  that, 
upon  that  application,  a  citation  was  issued  and  published  in 
the  Royal  Oazette  newspaper  at  Halifax,  calling  upon  the 
creditors,  next  of  kin,  and  parties  interested  in  the  estate  of 
said  Sophia  Braine,  to  appear  before  the  Judge  of  Probate  on 
the  13th  day  of  September,  1866,  to  shew  cause,  if  they  had 
any,  why  administration  should  not  be  granted  to  Mr.  Wallace, 
as  prayed  for  by  him.  That  upon  that  day  a  Court  of  Probate 
was  held,  at  the  time  and  place  mentioned  in  the  citation, 
when  Mr.  B.  0,  Oray,  a  Proctor  of  that  Court,  appeared  and 
filed  a  petition,  signed  by  a  number  of  persons,  representing 
themselves  to  be  creditors  of  the  deceased,  and  praying  that 
administration  might  be  granted  on  said  estate  to  WiUiaTti 
Kandick,  one  of  the  alleged  creditors,  and,  at  the  same  time, 
presenting  a  petition  of  Mrs.  Edwaiyi  Binney,  supported  by 
her  affidavit,  stating  that  the  sum  of  $1100  "vitis  justly  due  to 
her  husband  and  herself  from  the  said  estate.  That  on  the 
27th  day  of  September  Mr.  WalUwe  appeared  before  the  Court 
and  produced  a  petition  from  several  persons  representing 
themselves  to  be  creditors  of  the  estate,  and  praying  that  admin- 
istration in  said  estate  might  be  granted  to  him.  That  several 
witnesses  were  then  examined,  and  among  them  Mr.  Wallace 
himself,  in  support  of  his  claim,  amounting  to  $720,  and 
alleged  to  be  due  on  four  promissory  notes  made  by  the  intes- 
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tate  and  her  son  John  H,  Braine,  payable  to  the  appellant, 
Thomas  J.  Wallace.  An  affidavit  made  by  William  Kandick 
was  on  the  same  day  put  in  and  read,  stating  that  the  estate 
of  the  intestate  was  justly  indebted  to  him  in  the  sum  of  $80 
and  upwards,  for  which  he  had  no  security,  and  that  according 
to  his  belief,  from  information  derived  from  the  several 
parties  mentioned  in  the  list  thereunto  appended,  the  said 
estate  was  also  justly  and  truly  indebted  to  the  said  several 
parties  in  the  several  sums  set  opposite  their  names  in  said 
list.  That  on  the  30th  of  September  the  Judge  of  Probate 
decreed  that  letters  of  administration  should  be  granted  and 
issue  from  that  Court  upon  the  estate  of  said  Sophia  Braiv.e, 
deceased,  to  said  Williain  Kandick,  upon  security  being  filed 
according  to  law,  stating  as  the  grounds  for  making  such 
decree,  that  a  number  of  the  creditors  of  the  said  Sophia 
Braine  had  petitioned  the  Court  not  to  grant  administration 
to  Mx.  Wcdla^j  as  his  appointment  would  be  prejudicial  to 
their  interest,  and  further  that  the  majority  of  the  creditors 
of  said  Sophia  Braine  had  joined  in  the  petition,  and  that 
the  amounts  they  claimed  to  be  due  them  from  Mrs.  Brains*i^ 
estate  largely  exceeded  the  debt  due  to  Mr.  Wallace,  and  that 
he  therefore  committed  the  administration  to  Mr.  Kandick  in 
compliance  with  the  praj^er  of  the  petition  from  the  majority 
of  Mrs.  Braine's  creditors.  From  this  decree  Mr.  Wallace 
appealed  to  the  learned  Judge  in  Equity,  from  whose  judg- 
ment, affirming  the  decree  of  the  Judge  of  Probate,  he,  Mr. 
Wallace,  again  appealed  to  this  Court  upon  nine  different 
grounds  which  were  filed  in  the  Probate  Court,  the  first  four 
of  wliich  are  those  mainly  relied  upon. 

It  was  contended  by  the  appellant  at  the  argument,  that 
as  neither  of  the  sons  or  next  of  kin  of  the  intestate  had  come 
forward  and  applied  for  administration,  it  was  incumbent  on 
the  Judge  of  Probate,  under  the  law,  to  grant  it  to  one  or 
other  of  the  principal  creditors,  competent  and  willing  to  under- 
take  the  trust ;  and  that  he,  being  the  largest  creditor  of  the 
estate  but  one,  and  the  first  applicant,  was  legally  entitled  to 
such  administration,  instead  of  Mr.  Kandick,  who  was  not  a 
principal  creditor,  and  not  better  qualified  or  more  competent 
to  discharge  the  duties  of  the  estate.  Whether  Mr.  WaUa^ce 
was  entitled  to  be  preferred  to  Mr,  Kandick  must  depend  oa 
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the  construction  to  be  put  on  the  Probate  Act,  chapter  127, 
section  11,  Revised  Statutes  (3rd  Series),  by  which  the  Judge 
of  Probate  was  governed  in  granting  administration  to  Mr, 
Kandick,  and  that  we  may,  as  far  as  it  is  in  our  power  to  do, 
give  this  act  such  a  construction  as  the  Legislature  intended 
it  to  have,  we  roust  go  back  to  the  first  Probate  Actt  passed  by 
the  Legislature  in  1758,  and  see  what  powers  it  gave  to  the 
Judges  of  Probate  at  that  early  day  in  granting  administration 
on  intestate  estates,  and,  marking  the  amendments  since  made 
to  that  act  in  reference  thereto,  endeavour  to  get  at  the  true 
meaning  of,  and  construe  the  existing  law  in  accordance  with 
the  legislative  intent,  so  far  as  that  intent  can  be  collected 
from  the  various  acts  themselves. 

The  first  act  was  passed  in  32  Geo.  2nd.,  chap.  11,  by  the 
12th  section,  of  which  it  was  enacted,  "that  when  and  so 
often  as  it  shall  appear  that  any  person  dies  intestate,  upon 
the  application  of  the  widow  or  next  of  kin  to  the  intestate, 
within  thirty  days  after  the  death  of  such  intestate,  the  Judge 
of  Probate  shall  grant  administration  to  such  widow  or  next 
of  kin;  and  in  case  they  neglect  to  apply  within  the  said 
thirty  days,  upon  first  citing  such  widow  or  next  of  kin,  and 
their  refusal  to  accept  the  same,  said  Judge  of  Probate  shall 
grant  administration  to  such  person  or  persons  as  he  shall 
think  fit,  and  he  shall  thereupon  take  bonds  with  sureties, 
&C.'*  Under  that  act  it  was  clearly  in  the  discretion  of  the 
Judge  of  Probate,  in  case  the  widow  or  next  of  kin  neglected 
to  apply  for  or  refused  to  accept  administration,  to  grant  it  to 
any  other  person  or  persons  as  he  might  think  fit ;  but  that 
discretion  was  taken  away  by  the  subsequent  act  passed  in 
1842,  9  Vict.  Chap,  22,  by  the  16th  section,  of  which  it  was 
enacted  that  administration  of  an  estate  of  an  intestate  should 
be  granted  to  some  one  or  more  of  the  persons  mentioned 
therein  in  the  following  order,  viz. :  "  First,  the  widow  or  next 
of  kin,  or  both,  as  the  Judge  of  Probate  shall  think  fit,  and  if 
they  do  not  voluntarily  either  take  or  renounce  the  adminis- 
tration, they  shall,  if  resident  within  the  Countj'',  be  cited  by 
the  Judge  of  Probate  for  that  purpose.  Secondly,  if  the 
persons  so  entitled  to  administration  refuse  or  neglect,  without 
any  suflScient  cause,  for  thirty  days  after  the  death  of  the 
intestate,  to  take  administration  of  his  estate,  the  Judge  of 
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Probate  shall  commit  it  to  one  or  more  of  the  principal 
creditors  competent  and  willing  to  undertake  the  trust,  or  to 
such  other  person  as  he  shall  think  fit." 

By  this  act  the  power  of  the  Judge  of  Probate  in  granting 
administration  was,  as  I  think,  to  some  extent  restricted. 
Inasmuch  as  it  was  then  for  the  first  time  made  imperative 
upon  him  to  commit  it  to  one  or  more  of  the  principal 
creditors  competent  and  willing  to  take  the  trust,  provided 
the  widow  or  next  of  kin  did  not  take  or  renounce  it,  and  he 
could  not,  as  I  read  the  act,  commit  it  to  any  other  person  than  a 
principal  creditor,  after  the  widow  or  next  of  kin  had  refused 
to  accept  it,  unless,  indeed,  all  the  principal  creditors  were 
incompetent,  unwilling  or  refused  to  assume  the  trust.  To  this 
last  act  an  amendment  was  made  in  chapter  130,  section  51,  of 
the  Revised  Statutes  (1st  Series),  which  enacted  that  administra- 
tion on  the  estate  of  an  intestate  should  be  granted  to  the  same 
persons,  and  precisely  in  the  same  order  as  provided  by  the  act 
of  9  Vict  Chap.  22,  section  16,  giving  the  power  to  the  Judge 
of  Probate  in  the  event  of  administration  not  being  granted 
to  the  widow  or  next  of  kin,  or  to  one  or  more  of  the  principal 
creditors  to  commit  it  "  to  any  other  person  on  the  application 
of  one  or  more  of  the  creditors,  proved  to  be  such,  as  be  shall 
think  fit."  Chapter  130,  section  59,  Revised  Statutes  (2nd 
Series),  is  also  precisely  in  the  same  language  as  the  foregoing, 
and  chapter  127,  section  11,  Revised  Staiuies  (3rd  Series),  is 
also  precisely  in  the  same  language  as  is  used  in  the  first 
and  second  series,  with  the  exception  that  the  words  ''  may 
commit,"  instead  of  the  words  "shall  commit  to  one  or 
more  of  the  principal  creditors  are  used,"  and  that  persons 
entitled  to  administration  are  to  take  it  within  ten,  instead  of 
thirty  days,  as  stated  in  the  first  and  subsequent  acta. 

It  was  under  chapter  127,  section  11,  Revised  Statutes 
(3rd  Series),  containing  the  la  w  as  it  now  exists,  that  adminis- 
tration was  granted  to  Mr,  Kandick  on  the  estate  of  Sophia 
Braine,  and  the  question  is,  whether  it  was  rightly  and  legally 
granted  to  him,  or  whether  it  ought,  of  right,  to  have  been, 
granted  to  Mr,  Wallace,  as  one  of  the  principal  creditors  of 
the  estate,  competent  and  willing  to  undertake  the  trust  It 
must  be  borne  in  mind  that  Mr.  Wallace,  Mrs.  Binney,  and 
Mr.  Kandick  were  the  only  persons  amongst  all  the  persons 
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claiming  to  be  creditors  who  attested  to  their  respective  claims 
against  the  estate,  and  they  were  therefore  the  only  persons 
who  had  a  right,  under  the  law,  to  make  a  recommendation  to 
the  Judge  of  Probate  for  the  appointment  of  an  administrator. 
The  others  did  not  think  proper  to  attest  to  their  accounts 
and  were  consequently  precluded  from  making  any  such 
recommendation. 

It  appears,  however,  from  the  decree  of  the  learned  Judge 
of  Probate  made  on  the  27th  September,  1867,  that  he  acted 
upon  and  was  governed  by  the  petition  and  representation  of 
the  creditors  generally,  although  Mrs,  Binney  was  the  only 
person  besides  Mr.  Kandick,  (who  could  hardly  be  permitted 
any  more  than  Mr.  Wallace  to  recommend  himself,)  who  had 
any  right  to  sign  such  a  petition.  The  learned  Judge  of 
Probate  in  his  decree  says :  "  I  think  I  shall  carry  out  the  true, 
correct  and  recognized  principle  applicable  to  the  question  under 
consideration  by  committing  the  administration  to  Mr,  Kandick 
in  compliance  with  the  prayer  of  the  petition  from  the  majority 
of  the  creditors  of  Mrs.  BraimeJ' 

Now,  I  am  free  to  admit  that  if  no  one  of  the  principal 
creditors  of  this  estate  had  applied  for  and  expressed  his 
willingness  to  accept  the  administration,  it  would  have  been 
quite  competent  for  the  learned  Judge  of  Probate  to  act  on 
the  petition  of  any  one  of  the  creditors,  who  had  proved  or 
attested  to  his  claim,  but  I  do  not  think  it  was  competent  to 
do  so  while  there  was  a  formal  application  on  the  part  of  a 
principal  creditor  who  had  attested  to  his  claim  and  desired  to 
accept  administration  of  the  estate,  unless  indeed,  there  was 
some  good  and  valid  objection  to  the  appointment  of  Mr. 
Wallace,  which  I  have  failed  to  perceive  in  the  case.  I  express 
this  opinion,  because  I  think  the  learned  Judge,  in  the  absence 
of  any  valid  objection  to  Mr.  Wallace,  was  not  at  liberty, 
according  to  the  view  I  take  of  the  law,  to  pass  over  him  and 
grant  administration  to  Mr.  Kandick,  who  was  not  a  principal 
creditor,  and  could  not  be  appointed  in  place  of  a  principal 
creditor  competent  and  willing  to  act.  Mr.  Wallace  was  the 
first  applicant  for  administration  on  the  estate  of  the  intestate, 
and  although  there  is  nothing  in  the  law  which  gives  the 
first  applicant,  as  such,  a  right  to  administration  in  preference 
to  any  other  principal  creditor,  yet  I  cannot  help  thinking 
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that  his  application  ought  not  to  have  been  disregarded,  with- 
out some  very  good  reason.  Mr.  Kandick's  claim  to  adminis- 
tration, in  point  of  fact,  rested  on  his  own  and  Mrs.  Binney'8 
recommendation,  for  the  other  persons,  whose  signatures  were 
affixed  to  the  recommendation,  not  having  complied  with  the 
law,  by  proving  themselves  creditors,  'were  not  in  a  condition 
to  make  a  recommendation  entitled  to  be  respected  and  acted 
upon  by  the  learned  Judge,  in  granting  administration,  nor 
was  the  affidavit  of  Mr.  Kandick,  swearing  to  his  belief,  from 
information  derived  from  the  parties  to  the  effect  that  the 
estate  was  indebted  to  these  parties  in  the  sums  set  opposite 
to  their  names,  anything  like  a  compliance  with  the  law,  and 
that,  too,  like  the  other,  was  entitled  to  no  weight  whatever. 
But  the  fact  sworn  to  by  Mr.  Kandidc,  that  the  claim  pre- 
ferred by  Mr.  Wallace  against  the  estate,  was  one  for  which 
he  held  security,  as  he  was  informed  and  believed,  if 
unanswered  by  Mr.  Wallace,  would  unquestionably  have  been 
a  good  and  sufficient  ground  for  refusing  to  grant  him  admin- 
istration. This  statement  had,  however,  been  answered,  for 
Mr.  Wallace  had  positively  sworn  on  his  examination  before 
the  Judge  of  Probate,  that  he  had  no  security  for  his  debt, 
other  than  the  four  promissory  notes  which  constituted  that 
debt,  and,  therefore,  the  objection  to  Mr.  Wallace  arising  from 
the  statement,  could  not,  and  I  presume  did  not,  influence  the 
mind  of  the  learned  Judge  of  Probate,  as  it  must  necessarily 
have  done,  had  it  remained  unexplained  and  unanswered. 

As  to  the  substitution  of  the  word  "  may  "  in  the  11th 
section  of  chapter  127,  Revised  Statutes,  (3rd  Series,)  for  the 
word  "  shall  "  in  the  preceding  Acts,  to  which  I  have  already 
adverted,  I  may  say  that  I  do  not  think  it  can  be  construed  as 
giving  a  discretion  to  the  Judge  of  Probate  to  pass  over  a 
principal  creditor  competent  and  willing  to  act,  and  against 
whom  there  is  no  legal  objection,  and  gi^ant  administration  to 
any  other  person  whom  he  may  be  disposed  to  appoint  The 
words  **  may  commit  administration  to  one  or  more  of  the 
principal  creditors,"  in  the  second  paragraph  of  section  11, 
chapter  127,  were,  as  I  take  it,  intended  to  have  some  meaning, 
and  could  hardly  have  been  inserted  in  the  Act  as  a  mere 
suggestion  to  the  Judge  of  Probate  that  he  might,  if  he  thought 
fit,grant  administration  to  one  or  more  of  the  principal  creditors, 
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for  such  a  suggestion  was  quite  unnecessary  if  it  was  intended 
to  give  the  Judge  of  Probate  the  discretion  of  appointing 
whom  he  pleased,  whether  creditors  or  not.  I  presume  those 
words  must  have  been  intended  to  have  some  significance  or 
they  would  not  have  been  used,  and  the  construction  which  I 
put  upon  them  is  that  they  w^ere  intended  to  be  regarded  as 
imperative  on  the  Judge  of  Probate,  though  not  so  expressed, 
to  commit  administration  to  one  or  more  of  the  principal 
creditors  of  the  intestate  competent  and  willing  to  undertake 
the  trust  before  exercising  the  discretion  of  committing  it  to 
any  other  person.  I  may  be  wrong  in  the  view  I  entertain  of 
this  case,  but  I  would  do  injustice  to  myself  and  greater 
injustice  to  the  parties  concerned  in  it  if  I  did  not  express  my 
opinion,  such  as  it  is.  I  therefore  think  that  the  letters  of 
administration  granted  to  Mr,  Kandich  ought  to  be  revoked, 
and  that,  on  such  revocation,  administration  on  the  estate  of 
Sophia  Brahie  ought  to  be  granted  to  Mr,  Wallace,  on  his 
filing  security  to  the  satisfaction  of  the  Judge  of  Probate  and 
complying  with  the  law  in  all  other  respects,  and  that  each 
party  should  pay  his  own  costs. 

Mr.  Justice  Wilkins  was  also  of  opinion  that  the  appeal 
should  be  sustained,  and  the  decision  of  the  Judge  in  Equity 
reversed,  and  delivered  an  opinion  to  that  efiect. 

The  Court  being  equally  divided,  Johnstone,  E.  J.,  said 
no  efiect  could  be  given  to  the  appeal.  The  judgment  appealed 
against  must,  therefore,  stand. 


McCURDY  V.  MURDOCH. 

A5  application  to  set  aside  a  Judf^nent,  on  the  ground  that  It  was  entered  a^i^lnst  good 
faith,  and  contrary  to  an  understanding  between  the  attorneys  of  the  parties,  mu8t  be  made 
within  a  reasonable  time.  Where  such  an  application  was  mode  nearly  eight  months  after  the 
tAgoing  of  the  judgment,  the  Court  refused  to  entertain  it. 

DoDD,  J.,  now,  (December  31st,  1868,)  delivered  the 
judgment  of  the  Court : — 

A  rule  was  obtained  in  this  cause  on  the  21st  of  January 
last  to  set  aside  a  judgment  of  non  pi^os,  with  costs,  for 
irregularity,  or  that  judgment  be  set  aside  upon  payment  of 
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costs  by  the  plaintiff,  as  the  Court  should  direct.  The  judgment 
was  entered  against  the  plaintiff  at  OayaborOy  in  the  May 
Term  of  1867,  he  being  then  under  a  rule  to  try  his  cause 
during  that  term,  and,  on  the  14th  JuTte  following,  the  plain- 
tiff, McCiirdy,  paid  the  defendant's  attorney  his  costs.  Upon 
reference  to  the  affidavits  used  at  the  argument,  the  judgment 
appears  to  have  been  regularly  signed,  the  plaintiff's  attorney 
having  been  served  with  the  usual  notice  on  the  last  day  of 
the  previous  Term  that  unless  he  proceeded  with  the  trial  of 
his  cause  in  the  following  May  Term,  judgment  of  nonpros 
would  be  moved  for.  It  was  contended  at  the  argument  that 
the  judgment  was  entered  against  good  faith,  that  there  was 
an  implied  understanding  between  the  attorneys  in  the  cause 
that  it  was  not  to  be  tried  in  May  Term,  but  the  affidavit  of 
the  defendant's  attorney  negatives  that  implication.  But 
admitting  for  the  sake  of  argument  that  such  was  the  under- 
standing between  the  attorneys,  it  could  make  no  difference 
as  respects  the  present  application  to  set  aside  the  judgment. 
The  delay  in  the  application  to  so  late  a  period  as  the  21st 
January,  in  the  present  year,  nearly  eight  months  after  tht 
judgment  was  signed,  prevents  the  Court  from  entertaining  it. 
The  judgment  was  entered  in  May,  and  in  Jwne  following  the 
fact  was  brought  to  the  notice  of  McCurdy,  one  of  the  plaintiffs, 
who  then  paid  the  attorney  of  the  defendant  his  costs,  and  on 
the  5th  of  August  the  plaintiffs  attorney  made  an  affidavit  in 
the  cause,  but  took  no  steps  to  bring  his  case  before  the  Court, 
which  was  then  silting  at  Halifax,  Besides  that  opportunity 
he  could  have  applied  to  a  Judge  at  Chambers,  which  he 
neglected  doing.  And  when  he  did  apply  it  was  at  the  close 
of  a  Term  that  commenced  in  the  early  part  of  December ,  and 
did  not  adjourn  until  a  day  or  two  after  his  application,  too 
late  for  anything  but  making  his  rule  returnable  in  the  following 
Jvly  Term. 

The  rule  as  given  in  Ghiity'a  A  rdibold,  at  page  1472  is  very 
clear.  No  application  to  set  aside  proceedings  for  irregularity 
shall  be  allowed  unless  made  within  a  reasonable  time ;  nor  if 
the  party  applying  has  taken  a  fresh  step  after  knowledge  of 
the  irregularity.  Where  there  is  an  irregularity  in  a  proceed- 
ing had  in  vacation,  and  there  is  time  in  the  course  of  that 
vacation  to  apply  to  a  Judge  at  Chambers,  the  application 
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should  be  made  accordingly,  for  if  a  reasonable  time  were  to 
elapse  by  waiting  till  the  Teiin,  the  Court  would  refuse  the 
application.  When  a  writ  was  served  on  the  25th  October,  an 
application  on  the  3rd  November  to  set  aside  the  service  for 
irregularity  (the  25th  being  Sunday),  was  held  to  be  out  of 
time,  and  that  it  should  have  been  made  on  the  first,  3  DoioL, 
439,  and  in  Hinton  v.  Stev^ena,  4  DowL,  283,  it  was  held  that 
a  copy  of  a  writ  served  in  vacation,  objected  to  for  irregularity, 
must  be  taken  in  vacation  if  there  is  time  for  that  purpose. 
In  the  case  under  consideration  we  can  find  no  excuse  for 
the  delay,  and  therefore,  the  rule  for  setting  aside  the  judg* 
ment  must  be  discharged  with  costs. 


McDonald  v.  Lawrence. 

PL/cmrr  obtained  Jadgment  in  an  action  of  trover  airalnst  the  defendant,  defendant 
hariajr,  at  the  Ume,  and  in  the  nme  Court,  two  Jud^fnienta  atpdnst  the  plaintiff  oatetanding' 
and  unaatisfled.  Defendant  obtained  a  rale  nisi,  calling  on  plaintiff  to  show  cauae  wby  one  of 
defendant'a  Judgments  should  not  be  offset  sgainst  tliat  obtained  by  plaintiff.  On  argument 
the  rule  was  made  absolute. 

The  right  of  setting  off  one  Judgment  against  another  is  not  s  legal  right,  but  is  given  by 
the  equitable  JurladlcUon  of  the  Court  with  referenoe  to  the  circumstances  of  the  case.  Hie 
caeee  mhere  a  rule  has  been  refused  are  cases  where  there  has  been  an  absolute  Judgment  on 
ooe  aide  but  not  on  the  other,  but  a  Judgment  depending  upon  a  contingency. 

DoDD,  J.,  now,  (December  31st,  1868,)  delivered  the  judg- 
ment  of  the  Court : — 

A  rule  was  obtained  iii  this  cause  on  the  23rd  Jurie,  in  the 
present  year,  calling  upon  the  plaintifis  to  show  cause  why 
the  defendant  should  not  be  allowed  to  set  off,  against  a  judg- 
ment for  the  plaintifl^in  this  cause,  a  certain  other  judgment 
recovered  by  the  defendant  against  the  plaintiff  on  the  20th 
June,  1856,  and  that,  in  the  meantime,  all  proceedings  should 
be  stayed.  The  cause  was  argued  during  the  present  term, 
when  counsel  for  defendant  admitted  that  the  plain titf's 
attorney  was  entitled  to  his  costs,  to  be  secured  to  him  out  of 
plaintiff's  judgment,  and  required  only  the  defendant's  judg- 
ment to  be  a  set  off  against  plaintiff's  judgment,  after  deducting 
such  costs.  The  cause  was  then  argued,  on  a  distinct  point,  at 
the  request  of  counsel  of  plaintiff,  who  contended  that  this 
case  was  not  within  the  rule  admitting  one  judgment  to  be 
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set  off  against  another,  and  cited  upon  the  point  1  Bowl,  P,  R^ 
222 ;  6  Taunt,  176 ;  9  DowL,  136 ;  and  lD.dk  i.,  360. 

Upon  reference  to  the  facts  in  this  case,  as  disclosed  by 
the  affidavits  read  at  the  argument,  it  would  appear  that  in 
JiuTie  Term,  1868.  in  the  Supreme  Court  at  Port  Hood,  the 
plaintiff  obtained  judgment  in  an  action  of  trover  against  the 
defendant,  and,  at  that  time,  the  defendant  had  in  the  same 
Court  two  judgments  outstanding  against  the  plaintiff,  and 
unsatisfied ;  that  writs  had  been  issued  by  the  defendant  to 
revive  the  said  judgments,  but  no  issue  in  either  case  had 
been  raised  by  the  plaintiff  that  the  said  judgments  had  been 
paid,  or  satisfied  in  whole  or  in  part.  Ghitty's  Archbold,  vol.1, 
p.  723,  says  where  there  are  cross  judgments  in  the  same  or 
different  actions,  in  the  same  or  different  Courts,  between 
parties  substantially  the  same,  whether  for  debt  or  damages 
and  costs,  or  for  costs  alone,  the  one  may  be  set  off  against 
the  other.  This  may  be  effected  by  applying  to  the  Court  in 
which  the  opposite  party  has  obtained  judgment,  or  to  a  Judge, 
for  a  rule  or  summons  to  show  cause  whv  satisfaction  should 
not  be  entered  on  the  roll  on  the  applicant  acknowledging 
satisfaction  for  the  same  on  his  judgment,  the  other  party's 
attorney  being  first  satisfied  his  lien  upon  the  judgment  for 
costs  in  that  particular  suit. 

The  right  of  setting  off  one  judgment  against  another  is 
not  a  legal  right,  but  is  given  by  the  equitable  jurisdiction  of 
the  Court,  with  reference  to  all  the  circumstances  of  the  case; 
Simpson  v.  Lamb,  26  L.  J.,  121.  The  cases  cited  on  the  part 
of  the  plaintiff  do  not  in  the  least  change  the  rule  so  clearly 
laid  down,  as  I  have  extracted  it  above.  The  cases  where  the 
rule  has  been  refused  are  cases  where  there  has  been  an  abso- 
lute judgment  on  one  side,  but  not  on  the  other,  but  a  judgment 
depending  upon  a  contingency.  In  the  case  cited  from  6 
Taunt,  the  Court  would  not,  upon  motion,  enable  a  prisoner 
to  set  off  in  a  summary  way  a  debt  for  which  he  had  obtained 
no  judgment  against  a  plaintiffs  execution.  In  1  Dotd,  P.  A, 
222,  the  Court  would  not  allow  costs  to  which  a  party  may 
probably  be  entitled  in  one  action  to  be  set  off  against  costs  to 
which  he  is  absolutely  liable  in  another,  and  in  1  DowtALownds, 
360,  the  Court  would  not  discharge  out  of  custody  bL  defendant 
in  execution  on  a  judgment,  upon  an  affidavit  that  the  plaintiff 
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harl  in  his  hands  money  of  the  defendant's  exceeding  the 
amount  of  the  judgment.  These  cases  are  very  different  from 
that  under  consideration.  Here  the  defendant  has  a  judgment 
against  the  plaintiff  sworn  not  to  be  satisfied,  which  is  uncon- 
tradicted. The  judgment,  I  admit,  has  lately  been  before 
this  Court,  upon  purely  a  point  of  law,  and  has  been  decided 
against  the  defendant  in  the  cause.  Under  these  circumstances 
we  think  the  rule  for  setting  off  the  defendant's  judgment  of 
20th  June,  1856,  against  the  plaintiff's  judgment  in  this  cause 
should  be  made  absolute  with  costs,  and  that  the  plaintiff 
enter  satisfaction  on  the  roll  for  the  same,  and  the  defendant 
La^vrence  acknowledge  satisfaction  on  his  judgment  for  the 
amount  of  the  judgment  in  this  cause,  less  the  amount  of 
plaintiff's  attorney's  lien  for  costs  in  that  particular  suit. 


LA\yRENCE  V.  McDONALD. 

yiATTKR  of  defence  cannot  be  pleaded  to  ftn  action  to  revive  a  judgment  which  existed 
anterior  to  the  recovery  of  the  judgment.  If  a  juds^ment  be  erroneous,  that  circumstance  will 
afford  no  answer  to  an  aclioo  ot  acbt  upon  it.  The  only  ooutm  for  the  defendant  is  to  reverse 
it  by  writ  of  error. 

The  word  "  specialties  **  in  chapter  10  R.  S^  (3rd  Series,  section  10,  does  not  Include 
«jadf;^ent.** 

DoDD,  J.,  now,  (December  31st,  1868,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  a  cause  tried  at  Port  Hood  in  June,  1868.  The 
action  was  to  revive  a  judgment  obtained  by  the  plaintiff 
against  the  defendant  in  June,  1856.  The  defendant  pleaded 
nvZ  tid  record,  and,  for  a  second  pica,  that  the  judgment  was 
entered  up  upon  a  certain  account  stated  and  cognovit  given 
by  the  defendant,  in  part  to  secure  the  plaintiffs  charges  for 
intoxicating  liquors,  in  quantities  less  than  a  gallon,  delivered 
at  one  and  the  same  time. 

At  the  trial  the  first  jilea  was  withdrawn,  and  the  jury 
found  for  the  defendant  on  the  second,  subject  to  the  opinion 
of  the  Court.  At  the  argument,  during  the  present  term,  the 
counsel  for  the  defendant  contended  that,  under  the  16th  sec- 
tion of  chapter  19  of  the  Revised  Statutes  (3rd  Series),  the 
plaintiff  could  not  recover,  as  it  was  contrary  to  the  policy 
of  the  law  to  allow  him  to  maintain  the  action  against  the 
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express  prohibition  of  the  act.  The  section  referred  to 
declares  that,  "  no  person  shall  recover  or  be  allowed  to  set 
up  any  charge  for  intoxicating  liquors  in  any  quantities  less 
than  one  gallon,  delivered  at  one  and  the  same  time ;  and  all 
specialties,  bills,  notes,  agreements  or  accounts  stated,  given  or 
made,  in  whole  or  in  part,  for  or  to  secure  any  such  charge, 
shall  be  void."  It  is  a  maxim  in  law  that  there  can  be  no 
averment  in  pleading  against  the  validity  of  a  record,  though 
there  may  be  against  its  operation.  Therefore  no  matter  of 
defence  can  be  pleaded  which  existed  anterior  to  the  recovery 
of  the  judgment;  and  the  original  defendant  himself,  or  his 
bail  or  sureties,  cannot  plead  that  the  judgment  was  obtained 
against  him  by  fraud;  1  Chitt^s  Pleading,  1137,  citing 
2  Marsh,,  392 ;  and  others.  It  is  clear,  therefore,  that  unless 
the  act  enables  the  defendant  to  defeat  the  judgment,  he 
cannot  do  so  in  the  face  of  the  authorities  referred  to. 

The  question,  then  turns  upon  the  term  **  specialties "  in 
the  act,  and  under  that  term,  the  counsel  for  the  defendant 
argued  that  it  included  "judgment."  If  the  Court  were  to 
give  it  that  construction,  I  apprehend,  it  would  cause  more 
Serious  consequences  than  the  mischief  the  act  intended  to 
prevent.  Wharton's  Lexicon,  854,  says :  "  A  specialty  is  a 
contract  by  deed;  specialty  debts,  bonds,  mortgages,  debts 
secured  by  writing  under  seal ;  they  rank  next  to  thase  of 
record,  and  above  simple  contract  debts."  Again,  "  specialty, 
a  contract,  or  obligation  under  such  a  contract,  by  deed  or 
instrument  in  writing  sealed  and  delivered ;"  Worcester,  1382. 
A  debt  of  record,  thus,  when  any  specific  sum  is  adjudged  to 
be  due  from  the  defendant  to  the  plaintiff  on  an  action  in  suit 
at  law.  This  is  a  contract  of  the  highest  nature,  being  estab- 
lished by  the  sentence  of  a  court  of  judicature.  Debts  or 
contracts  of  record  being,  as  we  have  seen,  sanctioned  in  their 
creation  by  some  court  or  magistrate  having  competent  juris- 
diction, have  certain  particular  properties  distinguishing 
them,  as  well  from  simple  contract  debts  as  from  specialties. 
These  debts  or  contracts  cannot  in  pleading  be  impeached  or 
affected  by  a  supposed  defect  or  illegality  in  the  transaction 
on  which  they  are  founded ;  and  if  a  judgment  be  erroneous 
that  circumstance  will  afford  no  answer  to  an  action  of  debt 
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upon  it,  and  the  only  course  for  the  defendant  is  to  reverse  it 
by  writ  of  error. 

With  these  authorities  to  guide  us,  we  are  not  disposed  to 
extend  the  construction  of  the  act  so  as  to  include  judgments 
in  the  term  "  specialties/'  We,  therefore,  set  aside  the  verdict, 
and  direct  judgment  to  be  entered  for  the  plaintiff. 


CAMPBELL  V.  GENERAL  MINING  ASSOCIATION. 

Owns  of  min«s  are  not  liable  for  ao  injury  to  a  workman  In  their  employ  caused  by  the 
negiin^noe  of  their  foreman  or  superintendent,  if  they  have  selected  proper  and  competent  per- 
•ona  penonally  to  superintend  and  direct  the  work,  and  have  furnished  them  with  adequate 
materials  and  resounses  for  the  work.  The  negrligence  of  the  perrons  so  selected  Is  not  the 
tt^lifpenoe  of  the  master.  (See  Judfifment  Lord  Chancellor  Cainu,  Wilson  v.  Henry  et  eU., 
19  L.  T.  Reps.,  N.  8.,  p.  8S.)  It  is  not  indispensable,  thouiph  proper,  in  such  case,  that  the 
defendant  should  plead  that  the  nenrlifrenoe  was  the  n^ligence  of  a  fellow  servant  of  the  plain- 
tiff.    (See  SeaU  v.  Lmdtay,  11  C.  B.,  N.  S..  429.) 

The  party  asserting  the  negligence  must  prove  it,  and  the  n^Iigenoe  of  a  servant  in  such  a 
la  net  the  negligence  of  the  master. 


Young,  C.  J.,  now,  (December  Slst,  1868,)  delivered  the 
judgment  of  the  Court : — 

The  plaintiff  in  this  case  was  a  collier  employed  at  the 
Sydney  Mines,  who  was  seriously  injured  by  an  explosion 
there  in  the  year  1862,  and  brought  this  action  for  damages, 
which  was  tried  before  my  brother  Dodd  in  June  last.  The 
witnesses  for  the  plaintiff  were  his  fellow  colliers,  some  of 
them  employed  for  many  years,  and  naturally  sympathizing 
with  and  expressing  strong  opinions  in  his  favor.  They  gave 
their  evidence,  however,  with  singular  intelligence  and  fairness, 
and  at  the  close  of  it,  the  defendants  having  moved  for  a 
nonsuit,  to  which  the  Judge  strongly  inclined,  it  was  agreed 
that  the  whole  facts  and  pleadings  should  be  submitted  to  the 
Court,  with  power  to  confirm  the  nonsuit  or  to  enter  a  verdict 
for  the  plaintiff  with  such  damages  as  referees  to  be  duly 
appointed  should  award. 

It  is  necessary,  then,  in  the  first  place  to  look  at  the  plead- 
ings. The  declaration  contained  three  counts;  the  first 
charged  that  the  defendants  were  the  owners  and  occupiers 
of  the  colliery  which  was  under  their  management  and  con- 
trol, yet  they  so  negligently  and  unskilfully  managed  and 
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worked  the  same,  and  kept  the  said  colliery  in  such  a  dan- 
gerous state,  and  so  neglected  proper  ventilation  to  provide 
against  fire  damp  and  other  explosive  gases,  that  an  explosion 
took  place  whereby  the  injury  complained  of  occurred. 
The  second  count  was  to  the  same  efiect.  The  third  charged 
that  the  plaintiff  was  employed  in  a  headway  or  passage 
which,  by  the  negligence  of  the  defendants,  was  unsafe, 
defective,  and  unfit  to  work  in,  which  the  defendants  well 
knew,  but  of  which  the  plaintiff"  was  ignorant,  and  by  reason 
of  the  premises  and  of  the  consequent  explosion,  sustained  the 
injury  for  which  the  action  was  brought. 

The  first  plea  was  not  guilty.  The  second  and  third  take 
issue  upon  the. alleged  negligence  and  unskilfulness  of  the 
defendants,  and  upon  all  the  other  material  allegations  in  the 
writ.  The  fourth  admits  the  employ  of  the  plaintiff*  by  the 
defendants,  and  alleges  that  certain  inflammable  gases  and  foul 
air  having  necessarily  accumulated  in  working  the  colliery, 
which  the  usual  ventilation  could  not  overcome,  certain  pre- 
cautions were  adopted,  in  defiance  of  which  the  plaintiff* 
approached  the  foul  air  with  a  naked  light,  and  thereby  of  his 
own  wrong  caused  the  explosion  which  injured  him.  The  fifth 
plea  also  attributed  the  injury  to  his  own  wrongful  act.  The 
sixth  raised  another  defence,  of  which  there  was  no  proof. 
By  an  amended  plea  at  the  trial,  the  defendants  in  other  forms 
controverted  the  alleged  negligence  and  want  of  skill,  and  the 
other  charges  of  neglect  of  ventilation  and  keeping  the  colliery 
in  an  unsafe  or  dangerous  state. 

It  was  shown  at  the  trial  that  the  plaintiff*  and  two  other 
miners  were  hurt  by  the  explosion,  the  immediate  cause  of 
which  was  involved  in  some  doubt.  Bonner  thought  that  it 
took  place  from  the  plaintiff**s  own  lamp.  He  said  the  current 
of  air  going  through  the  headway  was  sufficient  for  ventila- 
tion, and  any  accident  would  be  caused  by  the  neglect  of  the 
workmen.  McNeil,  referring  to  an  accident  that  occurred  a 
few  days  before,  said  that  the  gas  went  off"  when  he  and  Ross, 
a  labouring  man  with  him,  went  into  the  room,  and  ih^t  Ross  s 
lamp  caused  the  explosion.  It  is  obvious  that  large  quantities 
of  foul  air  were  generated,  which  had  to  be  brushed  out,  as  it 
is  called,  of  the  several  rooms,  and  that  nothing  could  be  more 
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hazardous  than  the  use  of  the  naked  lamps  which  the  plaintiff 
and  others  of  the  workmen  carried. 

There  were  Davy  lamps  in  the  mine,  which,  as  is  too  com- 
mon in  such  adventures,  were  not  used  as  constantly  as  they 
ought.  There  was  great  difference  of  opinion  as  to  the 
state  of  the  ventilation.  Most  of  the  witnesses  thouo[ht  that 
it  might  have  been  improved  by  opening  certain  doors,  and 
other  precautions  which  they  suggested,  and  if  the  question 
turned  upon  the  negligence  of  the  foreman,  there  would  have 
been  a  fair  question  for  a  jury.  The  colliery,  as  we  all  know, 
was  in  charge  of  Mr.  Ricliard  Broum,  a  gentleman  of  scientific 
attainments  and  large  experience,  who  employed  as  the  fore- 
man underground  Mr.  Can\  of  whom  all  the  witnesses  speak 
well.  Bonner  says  that  he  had  worked  at  the  Sydney  Mines 
31  years ;  that  Carr  was  the  overseer  underground ;  his  duty 
was  to  see  that  the  ventilation  was  all  correct,  that  the  men 
had  their  proper  places,  and  that  everything  was  going  on  in 
the  pit  properly.  "I  have  known  him,"  he  adds,  "for  26 
years ;  he  was  overman  more  than  20  years  for  the  Associa- 
tion ;  I  consider  him  a  man  competent  to  perform  the  duties  of 
his  office."  Burchell  says,  "  in  my  opinion  Carr  was  a  compe- 
tent and  proper  person  for  the  office  he  held ;  he  had  the 
entire  control  of  the  pit  underground."  Patterson  says,  "Carr 
was  the  manager  underground  ;  he  directed  the  works  as  well 
as  any  I  ever  saw,  but  the  air  was  bad."  And  the  plaintiff 
himself  testified  that  he  took  his  orders  from  Can*  as  the 
manager  of  the  pit,  and  that  "  he  thought  him  a  proper  person 
for  the  situation  he  held." 

These  are  the  leading  facts  that  were  in  proof.    It  will  be 

perceived  that  no  personal  negligence  was  attributed  to  the 

defendants, — the  negligence,  if  any,  was  that  of  their  employees. 

There  w&s  no  neglect  in  providing  suitable  appliances  and 

materials  for  working  the  mines,  and  their  principal  agent 

and  his  overseer  underground  were  persons  of  undoubted 

competency  and  skill.      We  were  all  of  opinion,  therefore, 

at  the  argument  in  the  present  term,  that  this  action  could 

not  be  maintained,  but  thought  it  better  to  deliver  a  written 

judgment,  as  our  people  are  now  so  extensively  employed  in 

mineral  enterprises,  and  it  is  proper  for  their  guidance  in  case 

of  accident,  as  well  as  for  their  personal  safety,  in  observing 
27 
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due  caution  at  their  work,  that  the  rule  of  law  should  be 
defined  and  made  known.  We  are  fortunate  in  there  having 
been  a  decision  in  May  last  in  the  House  of  Lords,  the  Court 
of  highest  authority,  which  covers  the  whole  ground  and 
settles  any  doubt  that  may  have  been  previously  entertained. 
It  was  pronounced,  in  the  case  of  Wilson  v.  Merry  et  al., 
19  Law  Times  Reports,  N.S.,  33;  Law  Reports,  House  of  Lords, 
1  Sc.  Appeals,  326,  July,  1868.  It  was  an  appeal  from  the  Court 
of  Sessions  in  Scotland,  where  the  rule  differs  from  the  EngliA, 
and  the  action  arose  out  of  an  explosion  of  fire  damp  in  a  coal 
pit,  and  an  obstruction  to  ventilation.  N^Iigence  much  greater 
than  in  this  case  was  proved,  and  a  verdict  was  given  for  the 
plaintiff  with  damages,  which  the  Court  did  not  sustain.  As  a 
clear  and  lucid  exposition  of  the  law  I  cannot  do  better  than 
quote  the  opening  passages  of  the  Lord  Chancellor  sjudgmrat: 

'*  My  Lords, — The  law  applicable  to  cases  of  this  kind  has  of 
late  years  come  frequently  under  consideration,  both  in  this 
House  and  in  various  Courts  of  Law  in  England  H,nd  Scotland. 
The  cases  up  to  the  year  1858  are  all  reviewed  in  the  case  of 
the  BartonshM  Ooal  Company  v.  Reidy  decided  by  your 
Lordships,  and  reported  in  3  Macqiieen's  Scotch  Appeal  Cases, 
p.  266.  In  that  case  my  noble  and  learned  friend,  Lord 
CranvHyrth,  explained  with  great  clearness  the  difference 
between  the  liability  of  a  master  to  one  of  the  general  public, 
and  his  liability  to  a  servant  of  his  own  for  an  injury  occasioned, 
not  by  the  personal  neglect  of  the  master  himself,  but  by  the 
negligence  of  some  person  employed  by  him.  As  to  the  liaUlity 
of  the  master  to  the  general  public,  my  noble  and  learned 
friend  expressed  himself  thus :  '  Where  an  injury  is  occasioned 
to  any  one  by  the  negligence  of  another,  if  the  person  injured 
seeks  to  charge  with  its  consequences  any  person  other  than 
him  who  actually  caused  the  damage,  it  lies  on  the  person 
injured  to  show  that  the  circumstances  were  such  as  to  make 
some  other  person  responsible.  In  general  it  is  sufficient  for 
this  purpose  to  show  that  the  person  whose  neglect  caused  Uie 
injury,  was,  at  the  time  when  it  was  occasioned,  acting,  not  on 
his  own  account,  but  in  the  course  of  his  employment  as  a 
servant  in  the  business  d  a  master,  and  that  the  damage 
resulted  from  the  servant  so  employed  not  having  conducted 
his  master's  business  wiUi  due  care.    In  such  a  case  the  maxim 
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rtspondeat  superior  prevails,  and  the  master  is  responsible. 
Thus,  if  a  servant,  driving  his  master's '  carriage  along  the 
highway,  carelessly  runs  over  a  by-stander ;  or,  if  a  game- 
keeper employed  to  kill  game  carelessly  fires  at  a  hare,  so  as 
to  shoot  a  person  passing  on  the  road;  or,  if  a  workman 
employed  by  a  bnilder  in  building  a  house,  negligently  throws 
a  stone  or  brick  from  a  scaffold,  and  so  hurts  a  passer-by ;  in 
all  these  cases,  (and  instances  might  be  multiplied  indefinitely,) 
the  person  injured  has  a  right  to  treat  the  wrongful  or  careless 
act  as  the  act  of  the  master.  QuifacU  per  aliv/m  facit  per  9e. 
If  the  master  himself  had  driven  his  carriage  improperly,  or 
fired  carelessly,  or  negligently  thrown  the  stone  or  brick,  he 
would  have  been  directly  responsible,  and  the  law  does  not 
permit  him  to  escape  liability  because  the  act  complained  of 
was  not  done  with  his  own  hand.  He  is  considered  as  bound 
to  guarantee  third  persons  against  all  hurt  arising  from  the 
carelessness  of  himself,  or  of  those  acting  under  his  orders  in 
the  course  of  his  business.  Third  persons  cannot,  or  at  all 
events  may  not,  know  whether  the  particular  injury  complained 
of  was  the  act  of  the  master  or  the  act  of  his  servant.  A  person 
sustaining  injury  in  any  of  the  modes  I  have  suggested,  has  a 
right  to  say :  '  I  was  no  party  to  your  carriage  being  driven 
along  the  road ;  to  your  shooting  near  the  public  highway ;  or 
to  your  being  engaged  in  building'  a  house.  If  you  choose  to 
do,  or  cause  to  be  done,  any  of  these  acts,  it  is  to  you,  and  not 
to  your  servants,  I  must  look  for  redress,  if  mischief  happens 
to  me  as  their  consequence.'  A  large  portion  of  the  ordinary 
acts  of  life  are  attended  with  some  risk  to  third  persons,  and 
no  one  has  a  right  to  involve  others  in  risks  without  their 
consent.  This  consideration  is  alone  sufficient  to  justify  the 
wisdom  of  the  rule  which  makes  a  person  by  whom,  or  by 
whose  orders  these  risks  are  incurred,  responsible  to  third  per- 
sons for  any  ill  consequences  resulting  from  want  of  due  skill 
or  caution.  But  as  to  the  liability  of  the  master  to  his  work- 
man, my  noble  and  learned  friend  thus  expressed  himself : — > 
'  But  do  the  same  principles  apply  to  the  case  of  a  workman, 
injured  by  the  want  of  care  of  a  fellow-workman  engaged 
together  in  the  same  work  7  I  think  not.  When  the  work- 
man contracts  to  do  work  of  any  particular  sort,  he  knows,  or 
ought  to  know,  to  what  risks  he  is  exposing  himself;  he 
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knows  if  such  be  the  nature  of  the  risk,  that  want  of  care 
on  the  part  of  a  fellow-workman  may  be  injurious  or  fatal 
to  him,  and  that,  against  such  want  of  care,  his  employer 
cannot  by  possibility  protect  him.  If  such  a  want  of 
care  should  occur,  and  evil  is  the  result,  he  cannot  say 
that  he  does  not  know  whether  the  master  or  servant  was 
to  blame.  He  knows  that  the  blame  was  wholly  that 
of  the  servant.  He  cannot  say  the  master  need  not  have 
engaged  in  the  work  at  all,  for  he  was  a  party  to  its  being 
undertaken.  Principle,  therefore,  seems  to  me  opposed  to  the 
doctrine  that  the  responsibility  of  a  master  for  the  ill  conse- 
quences of  his  servant's  carelessness  is  applicable  to  the 
demand  made  by  a  workman  in  respect  of  evil  resulting 
from  the  carelessness  of  a  fellow-workman,  when  engaged  in  a 
common  work.'  My  Lords,  I  would  only  add  to  this  state- 
ment of  the  law,  that  I  do  not  think  the  liability  or  non- 
liability of  the  master  to  his  workmen,  can  depend  upon  the 
question  whether  the  author  of  the  accide&t  is  not,  or  is,  in  any 
technical  sense  the  fellow- workman,  or  collaborateur  of  the 
sufferer.  In  the  majority  of  cases  in  which  accidents  have 
occurred,  the  negligence  has,  no  doubt,  been  the  negligence  of 
a  fellow -workman ;  but  the  case  of  the  fellow- workman 
appears  to  me  to  be  an  example  of  the  rule,  and  not  the  rule 
itself.  The  rule,  as  I  think,  must  stand  upon  higher  and 
broader  grounds.  As  said  by  a  distinguished  jurist,  Exempla 
non  restringunt  regulam,  sed  loquuhir  de  casibua  crebrwr- 
ibu8.  (Donellus  de  Jure  Civ.  L.,  9,  c.  2n.)  The  master  is  not, 
and  cannot  be,  liable  to  the  servant,  unless  there  be  negligence 
on  the  part  of  the  master  in  that  which  he  (the  master)  has 
contracted,  or  undertaken  with  his  servant  to  do.  The  master 
has  not  contracted  or  undertaken  to  execute  in  person  the 
work  connected  with  his  business.  The  result  of  an  obligation 
on  the  master,  personally  to  execute  the  work  connected  with 
his  business,  in  place  of  being  beneficial,  might  be  disastrous 
to  his  servants ;  for  the  master  might  be  incompetent  person- 
ally to  perform  the  work.  At  all  events  a  servant  may  choose 
for  himself,  between  serving  a  master  who  does,  and  a  master 
who  does  not,  attend  in  person  to  his  business.  But  what  the 
master  is,  in  my  opinion,  bound  to  his  servant  to  do,  in  the 
event  of  his  not  personally  superintending  and  directing  the 
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work  is  to  select  proper  and  competent  persons  to  do  so,  and 
to  furnish  them  with  adequate  materials  and  resources  for  the 
work.  When  he  has  done  this,  he  has,  in  my  opinion,  done 
all  that  he  is  bound  to  do.  And  if  the  persons  so  selected  are 
guilty  of  negligence,  this  is  not  the  negligence  of  the  master ; 
and  if  an  accident  occurs  to  a  workman  to-day,  in  consequence 
of  the  negligence  of  another  workman,  skilful  and  competent, 
who  was  formerly,  but  is  no  longer,  in  the  employment  of  the 
master,  the  master  is,  in  my  opinion,  not  liable,  although  the 
two  workmen  cannot  technically  be  described  as  fellow- 
workmen.  As  was  said  in  the  case  of  Tarrant  v.  Webh, 
25  L.  J.,  N.  S.,  263,  C.  P.,  negligence  cannot  exist  if  the  master 
does  his  best  to  employ  competent  persons ;  he  cannot  warrant 
the  competency  of  his  servants." 

The  rules  thus  laid  down  were  affirmed  by  the  other  Law 
Lords,  Cranworth  and  Chelmsford,  as  well  as  by  Lord 
Cdonsay,  lately  elevated  from  the  Scottish  Bench  to  the 
Peerage,  who  upheld,  as  in  duty  bound,  the  law  of  the  higher 
judicature  rather  than  that  of  his  own  country,  and  made  the 
following  suggestive  reflections  which  bear  upon  our  own 
condition : 

"  Cases  of  this  class  have  of  late  years  been  frequent ;  and 
the  law  applicable  to  them  has  been  much  discussed  in  both 
ends  of  the  island,  and  has  been  considerably  matured  by  those 
discussions.  The  constantly  increasing  scale  on  which  mining 
end  manufacturing  establishments  are  conducted,  by  reason 
of  new  combinations  and  applications  of  capital  and  industry, 
has  necessarily  called  into  existence  extended  organizations 
for  management,  more  gradations  of  servants,  more  separation 
or  distribution  of  duties,  more  delegation  of  authority,  and 
less  of  personal  presence  or  interference  of  the  master.  The 
same  personal  superintendence  and  supervision  by  owners  or 
masters,  common  and  beneficial  in  some  minor  establishments, 
is  in  many  cases  unattainable ;  and,  even  if  attainable,  would 
not  be  beneficial.  The  principles  of  the  law,  however,  have 
sufficient  elasticity  to  enable  them  to  be  applied,  notwith- 
standing such  progressive  changes  in  the  manner  of  conducting 
business.  I  hold  it  to  be  quite  clear  that  the  liability  of  a 
maater,  for  injury  done  by  the  fault  or  negligence  of  his  ser- 
vant, falls  to  be  dealt  with  on  different  principles  where  the 
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sufferer  is  a  stranger,  and  where  the  sufferer  is  a  fellow- 
servant  engaged  in  the  same  common  employment.'' 

It  is  true  that  the  wisdom  of  the  rule  has  been  questioned 
by  very  competent  lawyers,  and  until  now  it  has  been  repu- 
diated by  the  Scottish  Courts. 

There  is  an  emphatic  protest  by  Lord  Cockhumy  in  a  note 
to  1 1  Com,  Bench,  N.  S.,  440 ;  "  I  am  clear,"  said  he,  "  for 
adhering  to  our  own  rule,  and  to  our  own  legal  and  practical 
habits.  The  new  rule  seemed  to  be  recommended  to  us,  not 
only  on  account  of  the  respect  due  to  the  foreign  tribunal,  the 
weight  of  which  we  all  acknowledge,  but  also  on  account  of 
its  own  inherent  justice.  This  last  recommendation  fails  with 
me,  because  I  think  that  the  justice  of  the  case  is  exactly  in 
the  opposite  direction."  It  is  possible  that  the  SeotH^  Judge 
is  here  in  the  right,  and  if  so,  it  is  only  another  of  the  num- 
erous instances  in  which  the  Scottish  laws  and  institutions  are 
superior  to  the  English.  But  in  this  Court  we  are  bound  by 
the  decisions  of  the  Coui*ts  at  Westmin^sier,  and  which,  I  must 
add,  in  this  instance  are  also  in  conformity  with  our  own 
judgment. 

The  plaintiff's  counsel  on  the  present  argument,  feeling  the 
irresistible  force  of  the  recent  authorities,  relied  mainly  on  an 
objection  to  the  pleadings,  which,  however,  as  we  think,  will 
not  avail  him.  He  cited  two  cases  from  Law  Reports,  1  Com- 
mon Pleas,  291,  and  Law  Reports,  2  Queen* s  Ben<A,  33,  both 
decided  in  1866,  where  the  defendants,  availing  themselves  of 
the  same  defence  as  in  this  case,  pleaded  that  the  negligence 
was  that  of  the  fellow  servants  of  the  plaintiffs.  But  although 
this  mode  of  pleading  would  have  been  good,  it  by  no  means 
follows  that  it  is  indispensable.  The  plaintiff  charges  the 
defendants  with  Negligence  and  want  of  skill,  and  it  is  for 
him  to  prove  it.  If  the  negligence,  supposing  negligence  to 
exist,  was  that  of  another  for  whom  the  defendants  are  not 
liable,  it  is  not  their  negligence,  and  the  proof  has  failed.  In 
some  of  the  other  cases,  besides,  and  especially  in  that  of 
Searle  v.  Lindsay,  11  C.  B.,  N.  S.,  429,  the  same  defence  was 
admitted  under  pleas  similar  to  the  present.  We  think, 
therefore,  that  the  judgment  of  nonsuit  must  be  confirmed. 
In  the  case  just  cited,  where  the  plaintiff  sustained  a  very 


DECEMBER,    1868.  423 

terrible  calamity,  Chief  Justice  Erie  observed,  "  that  he  did 
not  remember  a  case  that  ever  made  him  more  de;;ire  that  the 
plaintiff  should  have  some  compensation,  and  that  the  conclu- 
sion of  law  was  reluctantly  forced  upon  him." 

I  should  judge  from  the  long  delay  in  bringing  this  action 
lo  trial,  and  from  some  things  that  cropped  out  on  the  evidence, 
that  it  is  not  a  case  of  so  much  pressure,  and  it  is  well  that  it 
has  afforded  an  excellent  occasion  of  impressing  upon  engineers, 
overmen,  and  labourers  in  our  numerous  mines,  the  obligation 
of  attending  to  each  others  safety,  and  the  necessity  of  adopt- 
ing the  precautions  which  a  long  experience  and  the  resources 
of  modem  science  have  supplied  and  recommended. 
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PiiAiTnnni  were  tb«  conrigneM  for  lale  of  a  cai^  of  o*ts  oonsistinfl^  of  apwsnto  of  6000 
bnthela,  imported  from  New  York  by  partiea  reeidiofr  at  Gomw^llA.  The  oata  were  stowed  in 
bulk  on  b<Minl  a  Teasel  lyingr  ^  tbe  Market  Wharf.  Plaintiffs  had  engaged  an  ancfeioneer  to 
sell  the  cargo  at  aucUon,  and  a  sale  had  been  adyerttzed.  Subeequent  to  this,  one  of  the 
defendants  called  upon  plaintiffs  and  made  some  general  enquiries  in  regard  to  the  cfaai^ 
acter  of  the  oats,  their  color  and  weight,  and  finally  agreed  to  take  them  oil  plaintiffs'  hands. 
There  was  no  sale  by  sample,  and  no  stipulation  on  the  part  of  the  Tendors,  whose  oondoct 
was  fair  and  open,  that  the  oats  were  fit  for  any  particular  purpose.  Defeodanta,  on  the 
evening  before  the  appointed  day  of  aale,  intervened  as  purchaser*,  and  gave  the  aootioDetr 
instructions  under  which  be  acted.  After  a  large  quantity  of  the  oats  (some  1500  buahds)  had 
been  disposed  of,  the  balance  remaining  in  the  vessers  hold  were  discovered  to  be  mosty. 

To  an  action  for  the  unpaid  balance  of  the  purehase  money  defendants  pleaded  substan- 
tially that  the  contract  was  for  a  cargo  of  merehafitahU  oats,  being  in  the  hold  of  the  veael 
and  incapable  of  inspection.    A  verdict  having  been  found  for  defendants, 

ffeldf  that  the  nature  of  the  transaction  precluded  the  idea  that  a  merchantable  character 
was  an  undentood  condition  of  the  contract.  Both  parties  had  equal  opportunities  of  inqwctfaig 
the  cargo,  and  the  vendon  sold  and  the  buyera  bought  the  specific  visible  thing. 

The  rule  for  a  new  trial  was,  therefore,  made  absolute. 

DODD,  J.,  now,  (July  20th,  1869,)  delivered  the  judgment 
of  the  Court : — 

The  facts,  as  established  in  this  case,  bring  it  within  the 
rule  as  laid  down  in  Parkinson  v.  Lee,  2  East,  313,  and 
referred  to  by  Mdlor,  J.,  in  delivering  judgment  in  Jones  et  d. 
V.  Just,  Law  Reports  for  April,  1868.  Mr.  Justice  lidlor 
there  says,  "  when  the  goods  are  in  esse  and  may  be  inspected 
by  the  buyer,  and  there  is  no  fraud  on  the  part  of  the  seller, 
the  maxim  caveat  emptor,  applies,  even  though  the  defect 
which  exists  in  them  is  latent,  and  not  discoverable  on 
examination ;  at  least  where  the  seller  is  neither  the  grower  or 
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manufacturer.  The  buyer,  in  such  a  case,  has  an  opportunity 
of  exercising  his  judgment  upon  the  matter,  and  if  the  result 
of  the  inspection  be  unsatisfactory,  or  if  he  distrusts  his  own 
judgment,  he  may,  if  he  chooses,  require  a  warranty.  In  such 
a  case  it  is  not  an  implied  term  of  the  contract  of  sale  that 
the  goods  are  of  any  particular  quality,  or  are  vierchantable" 
The  plainti£fs,  in  the  case  under  consideration,  were  not  the 
growers  of  the  oats.  They  had  been  consigned  to  them  by  a 
house  in  New  York,  and  were  owned  by  a  party  in  Gornwallia, 
in  this  Province.  The  sale  to  the  defendants  took  place  with- 
out a  warranty,  and  it  was  not  a  sale  by  sample.  They  had 
the  opportunity  of  inspecting  them,  and,  if  they  failed  in 
doing  so,  they  must  now  bear  the  consequences  of  their  own 
default.  There  is  no  fraud  imputed  to  the  plaintiffs,  and  their 
conduct  in  the  transaction  appears  to  me  to  have  been  fair  and 
open.  I  therefore  consider,  upon  a  review  of  the  whole  case, 
that  the  verdict  is  against  law  and  evidence,  and  that  the  rule 
for  a  new  trial  should  be  made  absolute.  I  have  not  con- 
sidered it  necessary  to  go  more  fully  into  this  case,  as  my 
brother  WiUdna,  in  the  judgment  he  will  deliver,  has  occupied 
the  whole  ground,  and,  with  the  conclusions  he  has  arrived  at, 
I  fully  agree. 

WiLKiNS,  J. — The  material  facts  of  this  case  are  as  fol- 
lows :  The  plaintiffs,  merchants  in  this  city,  were  consignees 
of  a  cargo  of  oats,  consisting  of  upwards  of  6000  bushels, 
imported  from  New  Toi'k,  owned  by  parties  residing  in  Com" 
wallis,  and  stowed  in  bulk  in  their  vessel  lying  at  the  Market 
wharf.  Before  the  contract  of  sale  between  the  parties,  Mr, 
Ackhurst  had  been  employed  by  the  plaintiffs  to  sell  at  auc- 
tion the  cargo  in  question,  and  he  had  advertised  a  sale.  On 
the  evening  before  the  appointed  day  of  sale,  defendants, 
intervening  as  purchasers,  gave  the  auctioneer  his  instruc- 
tions, and  he  acted  under  them.  The  witnesses  did  not  differ 
materially  as  to  the  contract,  which  Paint,  one  of  the  plain- 
tiffs, •  described.  "  I  met,"  he  says,  "  Twining,  one  of  the 
defendants.  He  asked  what  kind  of  oats  they  were,  and  if 
they  were  as  good  as  P.  E.  Island  oats.  I  said  they  were  not. 
He  asked  if  they  would  go  the  standard.  I  answered,  I  will 
not  guarantee  them.  He  inquired,  white  or  black  ?   I  answered, 
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white.  We  differed  about  the  price,  which  was  eventoallj 
agreed  to  be  55  cents.  It  was  agreed  that  defcDdants  were  to 
fee  Ackhwrst  and  take  the  oats  from  off  the  vendor's  bands. 
Such  was  the  express  stipulation."  Paint  further  stated  that 
he  wished  Twining  to  look  at  the  quality,  and  that  Twining's 
answer  was,  "  it  will  be  all  right  ;*'  further,  that  the  sellers  had 
a  sample  in  a  box  in  their  office,  from  which  a  portion  was 
taken  away  by  Twining^  but  "  the  oats  were  not  sold  by  sam- 
ple." The  auction  sale  begun  at  the  Market  wharf,  was  con- 
tinued, until  a  large  quantity — some  1,500  bushels — ^had  been 
sold,  and,  up  to  that  time,  without  any  defect  of  quality 
discovered.  After  four  days  the  vessel  was  removed  to  defend- 
ant's wharf.  The  sale  began  on  the  26th  Jvime^  and  continued 
from  day  to  day  until  the  5th  of  July,  when  the  plaintiffi 
were  first  notified  of  a  dt^fect  in  the  quality.  The  vessel  was 
finally  moved  away  to  Colli/na'  wharf,  where  she  discharged 
her  cargo. 

As  to  the  quality  of  the  oats  that  remained  in  the  hold 
of  the  vessel  after  a  defect  in  it  was  discovered,  the  testimony 
was  conflicting.  According  to  the  defendants'  witnesses,  how- 
ever, what  then  remained  were  not  merchantantable,  in  con- 
sequence of  their  being  musty.  It  is  quite  clear  that  the  oats 
were  not  sold  by  sample,  and  it  is  not  less  clear  that  the  con- 
tract was  marked  by  no  stipulation  on  the  part  of  the  vendors, 
that  the  oats  sold  were  fit  for  any  particular  purpose,  whether 
for  exportation  to  a  foreign  market  or  otherwise.  Indeed, 
there  is  no  plea  which  alleges  such  a  term  of  the  contract. 
The  only  evidence  to  that  point  is  as  follows :  Paint  says, 
''  defendants  said  they  wanted  some  of  the  oats  for  the  West 
Indies."  Defendant,  Twining,  says,  ''I  think  I  stated  our 
object  to  be  a  shipment  to  the  West  Indies,  for  which  we 
wanted  only  3000  bushels."  The  same  witness,  on  cross- 
examination,  says,  "  r  wanted  first-rate  oats  for  the  West 
Indies."  This  is  all  that  is  said  on  the  point,  and  of  course  it 
could  not  be  pretended,  even  if  that  matter  of  defence  were 
open  under  the  pleadings,  that  the  plaintiffs  engaged,  or  even 
represented,  that  the  oats  in  question  were  suitable  for  the 
West  India  maket.  Paint  says,  ''nothing  was  said  about 
*  merchantable  *  or  *  warranty.' "  There  is  nothing  in  the  evi- 
dence to  contradict  this,  and,  therefore,  the  only  question 
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apart  from  the  misdirection  is,  whether,  under  the  circum- 
stances, the  law  implied  that  the  oats  in  question  were  reason- 
ably  merchantable. 

To  the  action  brought  to  recover  the  balance  unpaid  of  the 
full  price  agreed  on  for  the  whole  cai^o  sold,  the  defendants 
pleaded  substantially,  that  the  contract  was  for  a  cargo  of 
merchantahle  oats,  being  in  the  hold  of  a  vessel,  and  incapable 
of  inspection ;  that  a  large  portion  was  not  merchantable,  and 
was  rejected  by  defendants,  but  finally  sold  by  mutual 
arrangement,  without  prejudice ;  that  the  rejected  oats  pro- 
duced on  sale  much  less  than  the  agreed  price.  The  net  pro- 
ceeds, stated  to  be  $1040,  defendants  paid  into  Court, — the 
plaintifis'  replication,  denying  defendants'  allegation  of  the 
sufficiency  of  the  sum  so  paid  to  satisfy  their  claim. 

The  jury  found  a  verdict  for  the  defendants,  to  set  aside 
which,  on  the  grounds  of  "  misdirection,"  and  "  being  against 
evidence,*'  the  plaintifis  obtained  the  rule,  which  has  been 
argued  before  us. 

The  latest  reported  cases  bearing  on  the  question,  would 
appear  to  be  Mody  et  al.  v.  Oregaon  et  al.,  19  L.  T.  R,  N.  S., 
p.  458,  decided  in  Decemher,  1868.  The  plaintiffs  were  a  firm 
canning  on  business  through  the  manager  in  London,  and  the 
defendants  were  manufacturers  and  sellers  of  "  grey  shirtings.** 
The  plaintiffs'  manager  for  them  instructed  Calvert,  a  commis- 
sion agent  in  Manchester,  to  buy  2500  pieces  of  grey  shirtings 
and  he,  on  the  24th  December,  received  a  sample  of  such  from 
commission  agents  of  Manchester,  who  were  the  defendants' 
agents  for  the  sale  of  that  article  there.  On  the  29th  of  the 
same  month,  he  purchased  of  the  defendants,  through  the 
agent,  2500  pieces  of  grey  shirting,  according  to  the  sample, 
at  18/6  per  piece,  to  be  delivered  within  a  certain  period,  and 
each  piece  to  be  of  seven  pounds  weight.  The  defendants, 
who  were  themselves  the  manufacturers  of  the  shirtings, 
delivered  to  the  plaintiffs'  agents,  under  the  contract,  a  quan- 
tity of  grey  shirtings,  some  pieces  of  which  were  rejected  on 
various  grounds,  and  replaced  by  others,  and  the  plaintiffs' 
agent  ultimately  accepted  on  their  behalf  2500  pieces,  as 
being  according  to  sample.  At  the  time  he  examined  and 
accepted  the  goods,  he  could  not  tell  whether  any  material 
had  been  put  into  them  to  increase  their  weight,  nor  whether 
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any  foreign  ingredients,  other  than  the  usual  and  ordinary 
amount  of  size  had  been  introduced  into  them  in  process  of 
manafacture.  The  plaintiffs  shipped  the  goods  to  Calcutta, 
where  it  was  ascertained  that  china  clay  to  the  extent  of  more 
than  15  per  cent,  of  the  weight  had  been  introduced  into  them 
by  the  defendants  in  the  process  of  manufacture,  for  the  pur- 
pose of  making  them  weigh  seven  pounds,  (the  weight  con- 
titicted  for),  which  they  otherwise  would  not  and  that  by 
such  introduction  the  goods  were  unmerchantable. 

It  was  insisted  that  the  defendants  were  entitled  to  the 
verdict,  upon  the  ground  that  upon  a  sale  of  goods  by  sample, 
no  warranty  that  they  were  merchantable  could  be  implied. 
The  learned  Judge,  however,  directed  the  jury  that  in  the 
circumstances,  if  the  goods  in  question  were  bought  and  sold 
by  sample,  and  accorded  with  the  sample,  still  there  was  an 
implied  warranty  that  they  were  merchantable,  as  to  &uch 
matters  as  could  not  be  judged  of  by  sample,  as  there  would 
be  if  bulk  were  inspected,  and  the  defect  could  not  thereby 
be  ascertained ;  and  that  if  they  believed  the  evidence,  they 
ought  to  find  for  the  plaintiffs,  whereupon  the  defendants' 
counsel  excepted  to  that  direction.  The  juzy  found  for  the 
plaintiffs. 

WUleSt  J.,  who  delivered  the  judgment  of  the  Court  in  the 
Exchequer  Chamber,  after  reviewing  all  the  previous  cases, 
and  among  them  Jones  v.  JiLst,  reported  in  the  18th  volume 
of  the  L.  T.  R.,  N.  S.,  p,  208,  thus  stated  in  substance  the 
judgment  of  the  Court :  **  In  every  contract,"  he  said,  "  to 
supply  goods  of  a  specified  description,  which  the  buyer  has 
no  opportunity  to  inspect,  the  goods  must  not  only  in  fact 
answer  the  specific  description,  but  must  also  be  saleable  and 
merchantable  under  that  description."  He  referred  to  Lord 
MleTiborowgh  in  Oardiner  v.  Gray,  4  Campbell,  144,  viz  : 
"without  any  particular  warranty,  this  is  an  implied  term  in 
every  contract"  ''  This  rule  of  law,"  added  WiUea,  J., "  entitling 
the  purchaser  in  an  ordinary  commercial  bargain  for  the  sup- 
ply of  goods  not  specified  or  agreed  upon  at  the  time,  but 
described  generally  as  of  a  designated  sort,  to  receive  mer- 
chantable goods  of  that  sort,  is  founded  upon  an  obvious 
inference,  from  the  character  of  the  transaction  that  the  par- 
ties are  dealing,  not  for  the  mere  semblance  or  shadow  of  the 
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thing  designated,  but  for  the  thing  itself,  &s  ordinarilj  under- 
stood in  commerce,  with  the  essential  qualities  which  make 
it  worth  buying  to  a  person  who  wants  an  article  of  that 
designation ;  in  other  words,  that  the  buyer  and  seller,  in  the 
absence  of  anything  to  show  an  intention  to  the  contrary, 
must  be  taken  as  intending  to  buy  and  sell,  respectively,  a 
merchantable  article  of  the  designated  kind. 

In  Jones  v.  Just  a  contract  was  entered  into  by  the  plain- 
tiffs with  the  defendant  for  the  purchase  of  a  quantity  of 
"  Manilla  hemp  "  to  arrive  per  certain  ship  per  Singapore. 
The  hemp  was  paid  for  by  the  plaintiffs,  and  on  arrival  was 
delivered  to  them,  but  on  examination  it  appeared  that  part  of 
it  had  been  wetted  through  with  salt  water,  and  after  being 
unpacked  and  dried,  had  been  repacked  in  the  bales,  which 
were  afterwards  shipped  at  Singapore,  but  there  was  no  proof 
that  the  defendant  knew  of  the  state  in  which  it  had  been 
shipped  at  Singapore,  The  hemp,  which  was  damaged  to  some 
extent,  but  not  so  far  as  to  make  it  lose  the  character  of  hemp, 
was  sold  by  auction  by  the  plaintiff's  order  as  "  Manilla  hemp 
with  all  faults,"  and  realized  about  75  per  cent,  of  the  price 
which  similar  hemp  would  have  fetched  if  undamaged.  It 
was  held  that  there  was  an  implied  warranty,  on  the  part  of 
the  defendant,  that  the  hemp  when  shipped  at  Singapore  was 
reasonably  merchantable  Manilla  hemp,  and  saleable  in  the 
market  under  that  description  ;  that  the  maxim  caveat  emptor 
does  not  apply  where  there  has  been  no  opportunity  of  inspecting 
the  goods  sold,  and  that  in  every  contract  to  supply  goods 
of  a  specified  description  which  the  buyer  has  no  opportunity 
to  inspect,  the  goods  must  not  only,  in  fact,  ani>wer  the  specific 
description,  but  must  also  be  saleable  or  merchantable  under 
that  description.  Mellor,  J.,  who  had  delivered  the  judgment 
of  the  Queen's  Bench,  in  noticing  an  argument  of  counsel 
drawn  from  the  19th  and  20th  Vic,  c.  60,  said  :  "  It  has  already 
appeared  that  there  is  not  in  general,  on  the  sale  of  goods  in 
England,  to  be  supplied,  an  implied  warranty  that  they  shall 
be  of  any  particular  quality  or  sufiiciency  for  any  particular 
purpose,  but  merely  that  they  shall  be  merchantable  goods 
of  the  description  bargained  for."  The  learned  Judge  con- 
tinued thus  to  state  the  result  of  the  case  before  him  in 
light  of  the  authorities  reviewed.     He  said :  "  The  maxim 
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caveat  emptor  cannot  appl  v  to  it,  and  it  must  be  assumed  that 
both  buyer  and  seller  contemplated  a  dealing  in  an  article 
which  was  merchantable."  "The  buyer,'*  said  the  learned 
Judge,  "  bought  for  the  purpose  of  sale,  and  the  seller  could 
not,  on  any  other  supposition  than  that  the  article  was 
merchantable,  have  found  a  customer  for  his  goods,  and  the 
buyer  must  be  taken  to  have  trusted  to  the  judgment,  know* 
ledge  and  information  of  the  seller,  as  it  is  clear  that  he  could 
exercise  no  judgment  of  his  own,  and  this  appears  to  us  to  he 
at  the  root  of  the  doctrine  of  implied  warranty,  and  that  in 
this  view  it  makes  no  difference  whether  the  sale  is  of  goods 
specifically  appropriated  to  a  particular  contract,  or  to  goods 
purchased  as  answering  a  particular  description." 

Here  we  have  principles  judicially  announced,  which,  as 
Mr.  Justice  MtLlor  trulv  said,  "  lie  at  the  root  of  the  doctrine 
of  implied  warranty."  The  case  before  us  differs  essentially 
from  both  those  En^ish  cases,  in  this,  viz.,  "  that  in  the 
particular  case  the  oats  in  bulk,  in  the  hold  of  the  vessel  that 
contained  them,  although  undoubtedly,  as  to  by  far  the  greater 
portion  of  the  bulk,  incapable  of  that  examination  which  could 
determine  the  quality  of  that  portion  without  unlading  and 
consequent  great  expense,  were  nevertheless  in  eeae  and  capable 
of  that  examination  by  the  one  as  by  the  other  of  the  parties, 
and  present  substantially  to  both,  and  not  like  the  "grey 
shirting,"  absolutely  incapable  of  being  tested  at  the  time  of 
the  contract  as  to  the  '  purity '  or  *  adulteration '  which  was 
the  question  in  regard  to  that  article,  and  not,  like  the  **  Manilla 
hemp,"  an  article  at  the  time  of  the  contract  in  a  foreign 
country.  We  shall  find  these  distinctions  to  be  very  material. 
Indeed,  it  is  important  to  notice  that  the  precise  language  used 
in  both  the  Engli^  jndgtnentR  refers  to  a  sale  of  goods  to  be 
supplied.  Looking  at  the  surrounding  circumstances  we 
perceive  that  this  was  not  a  sale  in  the  mere  ordinary  course 
of  commerce,  but  a  sale  thus  qualified,  viz.,  that  the  sellers, 
neither  the  growers,  nor  the  absolute  owners,  but  the  mere 
consignees  for  the  sale  of  the  oats  had  actually  advertized 
them  for  sale  by  auction  when  these  defendants  proposed  to 
buy  them,  and,  as  part  of  the  contract,  constituted  the  person 
who  had  been  selected  as  auctioneer  by  the  sellers  their  agent 
to  conduct  for  them,  the  buyers,  the  advertized  sale.    The 
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evidence  as  to  what  took  place  subsequent  to  the  contract 
affords  no  intimation  of  an  original  intention  of  the  defendants 
to  limit  their  auction  sale  to  a  part  of  the  cargo.  The  first 
auction  sale  stopped  for  want  of  buyers.  Observe,  too,  that 
while  there  was  an  element  of  fmudulent  adulteration  in 
the  case,  there  existed  an  incident  to  the  subject  matter  of  the 
sale  presumably  within  the  knowledge  of  both  parties,  viz., 
that  oats  in  the  Summer  season,  stowed  in  bulk  in  a  vessel's 
hold,  and  so  brought  from  a  foreign  port,  are  liable  to  heating 
and  consequent  must. 

It  must  be  noticed,  also,  that  this  was  not  a  contract  for 
the  purchase  of  an  article  generally,  or  of  one  required  by  the 
purchasers,  and  agreed  by  the  sellers  to  be  of  a  specific  character 
or  fit  for  a  particular  purpose,  but  of  an  article  under  the  special 
circnrostances  of  the  case,  respecting  which  certain  questions 
and  certain  questions  only  are  asked  by  the  buyer  and  of  an 
article  in  relation  to  which  the  purchasers  invited  by  the  sellers 
to  inspect  for  themselves,  decline,  and  say :  "it  will  be  all  right" 
of  an  article  in  relation  to  which  the  buyers  got  that  very 
specific  thing  which  they  bargained  for,  viz.,  the  oats,  substan- 
tially present  to  both  the  contracting  parties.  In  such  a  case  we 
must  carefully  inquire  whether  the  maxims  "  expreasio  facit " 
and  ''caveai  emptor"  do  not  apply  and  exclude  a  legal 
implication  of  warranty.  This  case,  in  which  the  purchasers 
might  and  did  not  protect  themselves  by  an  express  warranty 
must  clearly  appear  to  range  itself  within  the  principle  of  an 
adjudicated  Englieh  case,  before  we  can  say  that  the  law 
implied  a  warranty  on  the  part  of  the  sellers  that  the  oats  in 
question  were  merchantable  throughout  the  whole  bulk,  as 
tiiey  unquestionably  appeared  to  be  on  the  surface,  and  con- 
siderably below  the  surface  of  the  cargo,  the  whole  bulk  being 
in  the  same  degree  subject  to  the  inspection  and  examination 
of  both  contracting  parties,  both  of  them  being  without  actual 
knowledge  of  any  latent  defect.  In  both  the  English  cases 
noticed  the  buyer  had  no  means  of  knowing,  while  the  seller, 
(the  knowledge  of  whose  agent  selected  to  supply  was  in  law 
his  own  knowledge,)  had  means  of  ascertaining  the  defects  or 
the  adulterations  which  made  the  article  "  not  merchantable." 
Ackkurst,  accredited  by  both  parties,  said,  (and  he  was 
uncontradicted,)  *'  the  usual  mode  of  selling  oats  is  by  sample  at 
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the  top/'  obviously  meaning  that  the  purchaser  of  such  an 
article,  having  no  practicable  means  of  testing  the  quality  of 
the  oats  far  below  the  surface,  according  to  the  ordinary  mode 
of  dealing  in  the  article  in  question,  takes  on  himself,  in  the 
absence  of  an  express  warranty,  the  risk .  which  exists  of 
there  being  a  defect  in  quality  below  the  top.  That  an  existing 
proved  usage  of  trade  affecting  the  mode  of  dealing  is,  in  legal 
effect,  in  such  a  case  as  this,  apart  of  the  contract  is  clear  from 
principle  as  from  the  authorities.  Positions  and  inferences 
found  in  American  treatises  are  unsatisfactory,  as  we  have  in 
most  cases  no  means  of  examining  the  authorities  referred  to. 

The  passage  in  Story  on  Contracts,  section  536,  relied  on 
at  the  argument,  is  "  When  an  examination  of  goods  is  from 
their  nature  or  situation  at  the  time  of  the  sale  impracticable, 
a  warranty  will  be  implied  that  they  are  merchantable.  Thus, 
if  goods  be  at  sea  or  not  arrived,  or  if  they  fill  the  hold  of  a 
ship  so  that  nothing  but  the  surface  can  be  seen,  or  if  they  be 
in  bales  so  that  an  examination  of  the  centre  cannot  be  made 
without  tearing  each  bale  to  pieces."  In  note  1  to  that  pas- 
sage, however,  it  is  stated,  "  the  warranty  of  merchantable  is 
limited  to  cases  where  the  examination  is  impracticable,  as  the 
mere  fact  of  labor  or  inconvenience  is  not  considered  equivalent 
to  impracticability."  (Hyatt  v.  Boyle,  5  GiU  and  Johns,  110; 
recognized  in  HaH  v.  Wriglit,  17  Wend.,  267.)  We  have  not 
access  to  the  last  mentioned  American  case,  but  a  note  to 
Wieler  v.  SchUizzi,  17  C.  B.,  623,  refers  to  it  as  authority 
for  this  position,  viz. :  "  A  warranty  cannot  be  implied  from 
the  difficulty  of  ascertaining  the  quality  of  the  fiour,  which 
appeared  to  be  of  the  best  quality,  and  would  not  be  known 
by  mere  inspection  to  be  made  of  grown  wheat." 

In  many  cases,  obviously,  it  would  be  extremely  difficult 
to  determine  whether  examination  of  goods  was  impracticable 
or  not.  In  the  case  before  us  examination,  though  expensive, 
w^as  certainly  not  impracticable.  In  Bluet  v.  Osborne,  1 
Stark.,  384,  plaintiff  sold  defendant  a  bowsprit,  which  at  the 
time  of  sale  appeared  to  be  perfectly  sound,  but  which,  after 
being  used  for  some  time,  turned  out  to  be  rotten.  In  the 
absence  of  fraud,  the  plaintiff  was  held  to  be  entitled  to  recover 
from  the  defendant  in  assumpsit  for  goods  sold  and  delivered 
what  the   bowsprit  was  apparently  worth  at  the  time  of 
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delivery.    It  was  contended  by  defendants  that  there  was  an 
implied  warranty  on  the  part  of  the  vendor  that  the  article 
should  be  made  of  good  and  sufficient  materials.     Lord  Ellen- 
borough  said :  "  The  bowsprit  was  apparently  good  and  the 
defendants  had  an  opportunity  of  inspecting  it.     No  fraud  is 
complained  of,  but  the  bowsprit  turned  out  to  be  defective 
on  cutting  it  up.     I  think  the  plaintiff  was  not  liable  on  account 
of  the  subsequent  failure.     Supposing  the  price  had  been  paid 
on  delivery,  could  it  have  been  recovered  back  ?"    Apply  that 
query  to  the  case  under  consideration  !     Lord  EllenhorougKs 
words  are :  "  The  defendant  h«wi  an  opportunity  of  inspecting 
it,  (the  bowsprit)."    Now  it  is  clear  that  both  the  contracting 
parties  in  the  case  before  us  had  as  good  an  opportunity  of 
inspecting  the  oats  in  bulk,  in  order  to  determine  whether 
there  was  must  in  any  part  of  it  as  the  defendant  in  Bluett  v. 
Osborne  had  of  inspecting  in  order  to  determine  whether  the 
bowsprit  was  rotten.     In  the  former  case  the  defect  was  only 
discovered  upon  the  unlading  the  cargo,  in  the  latter  upon 
cutting  up  the  bowsprit,  (in  both  cases  it  existed  at  the  time 
of  the  contract).    The  authority  oi  Bluett  v.  Osborne  is  recog- 
nized in  all  the  modem  cases.   The  following  suggestive  passage 
from  a  learned  American  work  is  very  sensible,  and  throws 
light  on  the  point  and  on  the  whole  subject  of  our  investigation. 
HiUiard,  (Sales,)  in  the  note   to  page  245,  observes,  when 
speaking  of  the  contrariety  of  American  decisions  on  the 
point, "  it  has  been  held  that  the  maxim  caveat  emptor  applies 
only  where  the  property  is  exhibited,  citing  Sands  v.  Taylor, 
5  John,  404,  while  he  adds,  "  other  cases  decide  that  the  only 
exception  to  the  rule  is  where  an  examination  at  the  time  of 
sale  is  morally  impossible,  as  where  goods  are  sold  before  they 
arrive  or  are  landed,  that  a  mere  difficulty  of  examining  is  not 
sufficient.     {Hyatt  v.  Boyle,  5  G.  &  J.,  110).    And  that  where 
both  parties  know  or  might  discover  the  facts,  and  there  is 
no  misrepresentation,  the  law  provides  no  remedy."     (Junkins 
V.  Simpson,  2  Shep.,  367).     We  shall  have  occasion  presently 
to  notice  language  in  the  English  jndgment  of  Alody  v.  Gregson, 
'which  takes  this  same  view  of  practicable  means  of  examina- 
tion in  view  of  the  rule  of  law  in  question. 

There  is  no  difficulty  on  this  point  in  the  two  late  English 

cases,  because  in  each  of  them  there  was  the  moral  impossibility 
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adverted  to  by  HUliard.  If  we  carefully  examine  the  two 
English  cases  reported  in  the  L,  T,  R,,  and  the  remarks  made 
in  them  on  the  previous  authorities  reviewed,  we  shall  find 
that  the  case  before  us  is  not  governed  by  either  of  these  two 
cases,  but  seems  to  come  within  the  clear  principle  of  Parkin" 
eon  V.  Lee,  recognized  as  illustrating  a  class  of  cases  noticed 
and  approved  in  both  the  recent  English  decisions.  Mellor,  J., 
deduced  certain  conclusions  of  law  as  the  result  of  the  autho- 
rities. Let  us  try  this  case  by  the  test  of  those.  In  our  own 
case,  which  was  that  of  a  sale  without  express  warranty  of  a 
cargo  of  oats  in  bulk,  in  the  hold  of  a  vessel ;  an  article  in  esse, 
before  the  eyes  of  buyer  and  seller.  At  the  time  of  the  con- 
tract, we  may  say  under  the  hammer  of  a  particular  auctioneer, 
selected  by  the  seller  for  the  purpose  of  an  auction  sale,  and 
adopted  as  such  by  the  buyers,  a  sale  which  partially  took 
place,  as  conducted  by  them,  the  subject  matter  of  the  sale 
being  a  production  of  nature  not  grown  by  the  vendors,  who 
were  the  mere  consignees  of  it,  an  article  from  its  very  nature 
subject  to  that  very  latent  defect  subsequently  discovered  to 
attach  to  it, — ^a  latent  defect,  however,  of  which  both  parties 
were  in  fact  ignorant.  Could  it  be  predicated  in  this  case  in 
the  language  above  quoted  of  MeLlar,  J.,  that  both  buyers  and 
sellers  contemplated  dealing  in  an  article  that  was  merchant- 
able. There  is  no  reason  to  suppose  that  either  party  doubted 
of  that  fact,  but  the  very  nature  of  the  transaction  precludes 
an  inference  that  a  merchantable  character  was  an  understood 
condition  of  the  particular  contract.  The  transaction,  how- 
ever, was  not  in  the  ordinary  mercantile  dealings  of  the 
vendors,  as  sellers  of  oats.  The  vendors  sold  and  the  buyers 
bought  the  specific  visible  thing  purchased  as  it  was.  A  thing 
so  bought,  and  which  the  vendees  knew  was  about  to  be  sold, 
and,  but  for  their  proposal  to  purchase,  would  have  been  sold 
by  Ackhurst  at  auction  by  the  vendors,  a  mode  of  sale  in 
relation  to  which  the  law  would  have  implied  no  warranty  of 
merchantable.  In  Hilliard  (sales),  p.  276, 1  find  this  passage ; 
"  While  in  private  transactions  sale  by  sample  raises  an  implied 
warranty,  there  is  no  warranty  in  judicial  isales  or  in  sales  at 
auction  made  in  the  usual  mode,"  The  Monte  AUegre,  9  Whea- 
ton,  616.  The  buyers  asked  for  no  express  warranty,  and,  we 
may  presume,  because,  under  the  circumstances,  it  would  not  be 
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given.  They  bought  them  no  doubt  believing  at  the  time 
that  they  must  assume  all  risks.  Again,  if  applying  the 
language  of  Mr.  Justice  Mellor  to  this  case,  it  were  asked, 
"  Could  the  sellers  in  the  particular,  on  any  other  supposition 
than  that  the  article  was  merchantable,  have  found  a  customer 
for  their  goods  ?"  The  obvious  answer  is,  "  They  looked  for 
their  customers  at  a  public  auction,  and  by  which  they  had 
actually  arranged  to  sell,  and,  had  they  remained  the  owners, 
they  would  have  found  precisely  the  same  class  of  customern 
that  the  buyers  found,  and  if  Ackkurst  had  sold  the  cargo  for 
them  as  arranged,  the  law  would  have  implied  no  warranty  of 
merchantability  in  favor  of  the  purchaser."  Again,  still  adopt- 
ing the  very  words  of  the  same  learned  Judge,  and  applying 
them  to  this  case,  "  Must  the  buyers  be  reasonably  taken  to 
have  trusted  to  the  judgment,  knowledge  and  information  of 
the  sellera,  inasmuch  as  they  could  exercise  no  judgment  of 
their  own  ?"  The  answer  to  this  question  is  obviously  pre- 
sented in  this.  The  buyers  did  seek  to  obtain  from  the 
sellers  the  only  information  which,  under  the  known  circum- 
stances of  the  latter  not  being  the  producers,  or  the  owners, 
but  the  mere  consignees  for  sale  of  the  oats,  they  could  rea- 
sonably expect  to  receive  from  them,  viz.,  845  to  whether  the 
oats  were  as  good  as  P.  E,  Island  oats,  (i.  «.,  of  course,  in 
their  general  character,)  whether  they  would  weigh  up  to  the 
standard,  whether  they  were  white  or  black;  no  further 
information  was  sought,  because  the  very  case  shows  that  both 
had  the  same  means  of  obtaining  it.  This  was  not  a  contract 
for  a  cargo  of  oats  to  be  supplied,  but  a  contract  of  sale  of  a 
cargo  of  oats  subject  to  the  actual  inspection  of  both  the 
contracting  parties.  It  was  a  contract  of  sale  'of  an  article 
which,  to  use  the  language  of  the  note  in  HUliard  above 
adverted  to,  was  exhibited;  of  an  article  respecting  the  exami- 
nation of  which  there  was,  to  use  words  found  in  the  same 
passage,  no  moral  impossibility. 

On  examining  the  authorities  in  our  books  on  the  subject 
of  our  inquiry,  we  find  that  the  principles  of  the  two  recent 
JSnglish  cases,  reported  in  the  L.  T.  Reps.,  are  not  new.  In 
Jones  V.  Just,  Mellor,  J.,  fully  recognized  several  classes  of 
cases,  and  among  them  this  class  which  he  thus  described : 
"  When  goods  are  in  esse  (meaning,  I  presume,  in  being,  and 
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before  the  eyes  of  buyer  and  seller,)  and  may  be  inspected 
(mark  the  word,  he  does  not  say  examined,)  by  the  buyer,  and 
there  is  no  fraud  on  the  part  of  the  seller,  the  maxim,  caveaX 
emptor^  applies,  even  though  the  defect  that  exists  in  them  is 
latent,  and  not  discoverable  on  examination,  at  least  where 
the  seller  is  not  the  grower  or  manufacturer."  The  learned 
Judge,  as  an  illustration  of  this  class  of  cases,  refers  to  Park- 
iTison  V.  Lee,  2  East.,  314,  the  Court,  therefore,  fully  accredited 
that  case.  He  added,  "The  buyer  in  such  a  case  has  the 
opportunity  of  exercising  his  judgment  upon  the  matter 
(meaning,  of  course,  the  best  judgment  he  could  exercise 
under  the  circumstances),  and  may,  if  he  chooses,  (i.  e,, 
if  not  satisfied  with  the  result  of  such  exercise,)  require  a 
warranty.  In  such  a  case,"  continued  Mellor,  J., "  it  is  not  an 
implied  term  of  the  contract  of  sale  that  the  goods  are  of  any 
particular  quality,  or  are  merchantable."  If  this  case  be 
compared  with  Parkinson  v.  Lee,  it  is  found  to  be  a  very 
^uch  stronger  one  against  implying  a  warranty  that  the  article 
sold  is  merchantable.  The  hops  in  Parkinaon  v.  Zee,  were  in 
pockets  at  the  time  of  sale.  Previous  to  and  at  the  time  of 
sale,  the  samples  fairly  answered  to  the  commodity  in  bulk, 
and  no  defect  was  perceptible,  at  that  time,  to  the  buyer ;  but, 
owing  to  the  gi*ower  of  the  hops  having  fraudulently  watered 
them  after  they  were  dried,  before  they  were  originally  pur- 
chased by  the  defendant,  (a  fraud  to  which  the  defendant  was 
not  privy,  and  of  which  he  was  wholly  ignorant  at  the  time  of 
sale),  it  was  discovered  a  few  days  after  the  removal  of  them 
to  the  plaintilBT's  warehouse,  that  four  of  the  pockets  were  so 
much  heated  as  to  be  in  an  unsaleable  condition.  As  an 
element  in  thut  case  it  was  found  that  it  was  impossible  for 
the  best  judges  always  to  detect  this  fradulent  practice,  (%.  e,, 
wetting  to  increase  weight  which  induces  heating,)  for  some 
time  afterward  b}'  an  inspection  of  the  sample,  or  of  the  com- 
modity itself  in  bulk,  till  it  is  disclosed  by  the  gradual  process 
of  heating.  This  commodity  in  bulk  had  as  a  result  of  this, 
at  the  time  of  trial,  become  perfectly  unmerchantable.  Grose, 
J.,  when  dealing,  be  it  observed,  with  so  strong  a  case  of 
impi*acticability,  to  detect  the  latent  defect  as  that  before  him, 
said ;  "  He  (the  buyer)  has  an  opportunity  of  judging  by  the 
samples  such  as  he  finds  them  at  the  time.    If  he  doubt  the 
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goodness,  or  do  not  choose  to  incur  the  risk  of  any  latent 
defect,  he  may  refuse  to  purchase  teithout  a  warranty."  The 
same  learned  Judge  added ;  "  The  defendant  merely  sold  what 
he  had  before  bought  upon  the  same  mode  of  examination." 
In  the  case  before  us  "  the  plaintiffs  sold  what  they,  as  con- 
signees of  the  oats,  had  before  received  upon  the  same  mod6 
of  examination.  Laurence,  J.,  used  these  expressions,  which 
most  forcibly  bear  on  the  case  under  consideration :  "  It  is  not 
pretended  that  the  defendant  has  been  guilty  of  any  fraud  or 
imposition  in  the  sale.  And  I  must  suppose  that  each  party 
"was  equally  acquainted  with  the  commodity  bargained  for. 
There  was  no  representation  made  by  the  defendant  to  the 
plaintiff  as  to  the  goodness  of  the  hops,  to  induce  him  to  make 
the  purchase.  But  here  was  a  commodity  offered  for  sale, 
(in  our  case  the  commodity  was  not  offered  for  sale,  but  pro- 
posed to  be  purchased,)  "  which  might  or  might  not  have  a 
latent  defect,  this  was  well  known  in  the  trade,"  (and  no  man 
could  be  ignorant  of  the  possibility  of  the  latent  defect  which 
was  developed  in  the  oats)  and  he  might,  if  he  pleased,  have 
provided  against  the  lisk,  by  requiring  a  special  warranty. 
Instead  of  which  a  sample  was  fairly  taken  from  the  bulk, 
and  he  exercised  his  own  judgment  upon  it."  Just  as  the^e 
defendants  exercised  their  own  judgment  on  the  sample 
of  the  oats  at  the  top,  and  knowing,  as  they  must  have 
known,  as  dealers  in  the  commodity,  that  it  was  subject  to  the 
latent  defect  which  afterward  appeared,  they  bought  at  their 
own  risk."  In  Shepherd  v.  Pyhvs,  3  M.  &  G.,  868,  Tindal, 
C.  J.,  thus  refers  to  Bluett  v.  Oshome,  above  noticed  in  con- 
nection with  Parkinson  v.  Lee,  He  says,  very  suggestively 
to  the  case  before  us :  "  The  decision  in  Bluett  v.  Oahome  is 
consistent  with  the  principle  that  a  person  who  sells  impli- 
edly warrants  that  the  thing  sold  shall  answer  the  purpose 
for  which  it  is  intended."  It  is  consistent  also  with  Parkinstm 
V.  Lee,  when  qualified  by  the  reasons  given  in  that  case  by 
Orose,  J.,  and  Laurence,  J.,  for  in  both  cases  "  the  purchaser 
had  as  full  an  opportunity  of  judging  of  the  quality  of  the 
articles  purchased  as  the  seller  himself." 

MeUoTy  J.,  referred  to,  and  the  Court  recognized,  another 
class  of  cases,  where  there  is  a  sale  of  a  definite  existing 
chattel  specifically  described,  the  actual  condition  of  which  is 
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capable  of  being  ascertained  by  either  party,  wherein  there  is 
no  implied  warranty,"  referring  to  the  case  of  Barr  v.  Qihsanf 
3  M.  &  W.,  390.  The  case  before  us  is  not  in  principle  differ- 
ent from  that.  In  that  case  the  question  of  implied  warranty 
arose  respecting  that  which  was  sold  as  a  ship,  and  which, 
though  not  having  lost  the  character  of  a  ship,  was  a  stranded 
worthless  wreck,  in  this  case  the  same  question  arose 
respecting  a  cargo  of  oats  strictly  such,  visible  to  both  parties, 
as  easily  inspected  by  one  as  by  the  other,  and  by  neither 
known  to  be  subject  to  any  defect. 

There  is  an  ATnerican  case,  Sarida  v.  Taylor,  reported  in 
5  Johnson,  395,  referred  to  by  HiUiard  (Sales),  p.  276,  which 
we  should  like  to  examine,  but  unfortunately  the  particular 
volume  has  been  extracted  from  our  Library.  HiUiard  gives 
the  effect  of  it  thus :  '*  Where  the  plaintiff,  proposing  to  sell 
to  the  defendant  a  quantity  of  southern  wheat,  for  the  pur- 
pose of  examination  ran  his  hand  down  into  the  bulk  and 
took  out  a  sample,  according  to  the  usual  mode  of  purchase'; 
and  the  sample  did  not  differ  from,  the  bulk  in  any  other 
respect  than  that  the  latter,  like  all  southern  wheat,  had 
become  heated,  and  thus  lost  its  vegetative  quality  and  its 
power  of  malting ;  held,  in  an  action  for  the  price  of  the  wheat, 
that  there  was  no  warranty  against  the  defect  above  mentioned, 
and  therefore  no  defense  to  the  action.**  In  connection  with 
the  subject  of  the  particular  defect  in  the  oats  in  question,  it 
must  be  borne  in  mind  that  every  man  who  deals  in  that 
article  of  commerce  knows  that  it  is  subject  to  musting,  as  an 
efiect  of  heat,  and  although  under  the  finding  in  this  case  we 
must  (apart  from  the  question  of  mis-direction)  regard  these 
oats  as  unmerchantable  in  fact  from  the  particular  defect,  it  is 
not  perhaps,  quite  satisfactoril}-  established  by  the  evidence 
that  proper  ventilation  or  other  curative  measures  adopted  in 
season  would  have  failed  to  remedy  it  as  completely  in  rela- 
tion to  the  whole  defective  portion  as  such  did  not  fail  to 
produce  that  result  in  regard  to  a  small  portion  which  was 
purchased  by  Mr,  Fairbanks.  Obviously  the  case  of  Turner  v. 
Muddow,  cited  by  the  the  defendant's  counsel  in  Janes  v.  Just, 
and  thus  noticed  in  the  judgment  in  that  cause,  has  a  principle 
at  the  root  of  it,  which  is  common  to  it  and  the  case  before 
us.    Mellor,  J.,  respecting  it,  said :  *'  In  that  case  the  plainti£& 
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were  calico  dealers,  (not  dealers  we  observe  in  '  spent  madder/ 
and  bad  contracted  to  sell  to  the  defendant,  vrbo  was  a  dry- 
salter  and  dj'e  extract  manfacturer  a  boat  load  of  'spent 
madder/  The  defendant  not  finding  the  'spent  madder' 
supplied  suitable  for  his  purpose,  repudiated  the  contract  and 
refused  to  pay  for  it.  It  appeared  that  the  plaintifis  in  the 
trade  of  calico  printers  used  large  quantities  of  madder  roots, 
having  extracted  from  which  the  finer  colouring  matter  by  a 
chemical  process,  they  placed  the  refuse  or  '  spent  madder,'  in 
a  large  hop  in  their  yard.  They  did  not  manufacture  '  spent 
madder'  for  sale.  (In  our  case  the  plaintiffs  were  mere 
consignees  for  the  sale  of  the  article  in  question,  and  were 
about  to  sell  it  at  auction  for  what  it  would  brincr.)  It  was 
no  part  of  their  trade  (so  far  as  the  evidence  shows)  to  sell 
oats  by  private  sale.  ''The  defendant  by  letter  bargained 
with  the  plaintifis  for  a  quantity  of  their  spent  madder,  which 
he  did  not  inspect  before  delivery,  and  it  turned  out  to  be  of 
very .  inferior  quality  and  unmarketable.  The  jury  were 
directed  that  if  the  article  supplied  fairly  and  reasonably 
answered  the  description  of  'spent  madder,'  there  was  no 
implied  warranty  that  it  was  of  any  particular  quality  or 
fitness  for  any  particular  use,  and  on  that  direction  the  jury 
found  a  verdict  for  the  plaintifis.  The  direction  was  held 
right."  The  principle  of  the  decision  was  thus  stated  by  the 
Court  in  Jones  v.  Jvst :  "  The  defendant  had  the  opportunity, 
if  he  had  chosen  to  avail  himself  of  it,  to  inspect  the  heap  of 
spent  madder ;  he  knew  it  was  the  refuse  madder  after  it  had 
gone  through  the  plaintiffs  processes,  and  that  it  was  not 
manufactured  for  sale."  (In  our  case,  while  the  article  fairly 
and  reasonably  answered  the  description  of  oats,  the  defend- 
ants, who  had  the  opportunity  to  inspect,  knew  that  oats  were 
liable  to  the  latent  defect  afterwards  developed,  that  the 
plaintifis  were  not  growers,  and  not  only  did  not  in  their 
accustomed  commercial  dealings  sell  oats  at  private  sale,  but 
when  the  contract  was  made  were  about  to  sell  for  the  inter- 
ests of  others,  the  oats  at  public  auction,  for  whatever  they 
would  bring,  and  without  any  warranty  being  implied  by  law 
against  them,  in  case  of  such  a  latent  defect  as  was  afterwards 
discovered.  As  in  Brown  v.  Edginton,  2  M.  &  Q.,  286,  MauLe, 
J.,  explaining  Bluett  v.  Osborne,  said,  "  in  it  there  was  a  sale 


440  ERASER   et   al.   v.    SALTER   et   al. 

of  the  specific  bowsprit,"  so,  surely  we  may  thus  characterize 
the  c&se  before  us,  saying  it  was  the  sale  of  a  specific  cargo  of 
oats. 

We  are  not  called  upon  to  express  any  opinion  as  to  what 
the  rule  of  law  as  to  the  implied  warranty  would  be,  if  the 
contract,  instead  of  being  what  it  was,  had  been  a  con- 
tract on  the  part  of  these  plaintifiTs  to  supply  to  the  defendants 
a  cargo  of  oats  not  substantially  perfect  at  the  time  of  the 
contract,  but  delivered  subsequently  to  the  contract  in  a  hold 
of  a  vessel  filled  with  the  oats,  and  having  in  respect  of  a 
rejected  portion  of  the  cargo,  lying  far  below  the  suiface,  and 
discovered  only  in  the  process  of  unlading,  a  latent  defect 
which  made  the  oats  unmerchantable.  It  may  be  that  such  a 
case  would  be  governed  by  Mody  v.  Oregson  and  Jon^  v. 
Justt  and  it  may  be  also,  that  the  rule  announced  in  Story  on 
ContractSy  relied  on  at  the  argument,  and  above  noticed,  would 
be  found  under  Evgliah  and  Affierican  decisions  applicable  to 
such  a  case,  though  not  applicable  to  this.  In  the  view  thus 
taken  of  the  case  before  us.  in  relation  to  which  I  think- there 
should  be  a  new  trial,  it  is  unnecessary  to  consider  the  point 
of  alleged  mis-direction. 

Young,  C.  J. — In  the  consideration  of  this  case,  we  have 
had  the  advantage  of  two  English  decisions  just  referred  to, 
that  of  Jones  v.  Just,  in  the  Queen's  Bench,  in  Fehrv/iryt  I8G8, 
which  was  unknown  to  us  at  the  trial,  and  that  of  Mody  v. 
Gregson,  in  the  Exchequer  Chamber,  on  the  3rd  Deeejnher 
last  subsequent  to  the  argument.  These  cases  show  the 
limitations  and  progress  of  what  is  called  in  2  Kent,  660,  the 
new  English  doctrine,  which  raises  on  a  fair  sale  of  an  article 
of  goods  or  merchandize,  contrary  to  the  rule  of  the  common 
law,  the  implied  warranty  that  it  is  merchantable  or  fit  for  its 
intended  purposes.  It  is  true  that  neither  of  these  cases  is 
analogous  to  the  case  in  hand,  because,  in  Jones  v.  Jtist,  the 
article  bought  being  on  ship-board  and  expected  to  arrive, 
could  not  be  inspected,  and  Mody  v.  Gregson  wajs  a  sale  by 
sample.  The  principles  they  establish,  however,  are  of  great 
value,  and  will  come  perpetually  into  use  in  our  own  Court. 
They  deserve  our  attention  far  more  than  the  American  cases, 
not  only  as  a  binding  authority,  but  on  account  of  the  utter 
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inconsistency  of  the  American  decisions,  "which,  as  their 
Judges  and  text  writers  confess,  it  is  impossible  to  reconcile 
with  each  other.  Sometimes,  on  this  doctrine  of  implied 
warranty,  they  go  far  beyond,  and  at  other  times  they  fall 
far  short  of,  the  English  rules.  I  call  attention  to  this,  that  I 
may  not  be  supposed  to  yield  an  unqualified  or  ready  assent 
to  the  Ameincan  dicta.  The  English  Courts  (19  Law  Times 
Heports,  461)  recognize  a  class  of  cases  where  goods  are 
bought  under  a  specified  commercial  description,  either  by 
samples  or  even  after  inspection  of  bulk,  which  last  I  look 
upon  as  a  recognition  or  extension  of  the  rule  in  favor  of  the 
purchaser,  as  we  have  usually  considered  it.  In  such  cases  it 
is  an  implied  term,  notwithstanding  the  sample  or  inspection, 
that  the  goods  shall  reasonably  answer  the  specified  descrip- 
tion in  its  commercial  sense,"  The  cases  of  Nichol  v.  Godts^ 
10  Exch.,  191,  and  Josling  v.  Kingsford,  7  L.  T.,  N.  S.,  790, 
established  beyond  question,  that  neither  inspection  of  bulk 
nor  use  of  sample  absolutely  exclude  inquiry  whether  the 
thing  supplied  was  otherwise  in  accordance  with  the  contract. 
As  a  general  rule,  however,  the  opportunity  of  inspection 
greatly  affects  the  position  and  remedies  of  the  vendee.  This 
runs  throughout  most  of  the  cases  cited  in  Jones  v.  Just 
We  are  of  opinion,  said  Mellor,  J.,  that  there  is  a  great  dis- 
tinction between  the  case  of  hemp  bought  on  ship-board  and 
to  arrive,  and  the  sale  of  goods  in  esse,  which  the  buyer  may 
inspect,  and  in  which  a  latent  defect  may  exist,  though  not 
discoverable  on  inspection.  Where  there  is  no  opportunity  to 
inspect  the  commodity,  said  Lord  Ellenborough  the  maxim 
caveat  emptor  does  not  apply. 

It  appears  to  us,  said  Willes,  J.,  that  in  every  contract  to 
supply  goods  of  a  particular  description,  which  the  buyer  has 
no  opportunity  to  inspect,  the  goods  must  not  only  answer 
the  specific  description,  but  must  also  be  saleable  or  merchant- 
able under  that  description.  Now,  what  is  the  meaning  of 
"  an  opportunity  to  inspect  or  to  examine  ?"  I  find  no  author- 
ity on  this  point  in  the  English  text  books  or  cases,  and  the 
construction  in  the  Ainerican  books  is  founded  on  no  intel- 
ligible principle.  Story  and  Hilliard  beside  are  at  variance 
with  each  other.  According  to  the  former,  if  goods  are  stowed 
in  the  hold  of  a  ship,  so  that  only  the  surface  can  be  seen,  the 
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implied  warranty  attaches.  The  latter  does  not  lay  down  the 
rule  in  these  terms,  and  both  of  them  cite  cases  which  it  is 
difficult  to  understand.  The  vendor,  we  are  told,  is  bound 
where  the  examination  was  morally  impossible  or  impracticable, 
but  a  mere  difficulty  of  examination  is  not  sufficient,  and  the 
mere  fact  of  labor  or  inconvenience  is  not  to  be  taken  as  equi- 
valent to  impracticability. 

It  appears  to  me  that  nothing  can  be  more  vague  or 
unsatisfactory  than  these  definitions.  A  cargo  of  grain  or  of 
fish  in  bulk  is  offered  for  sale.  As  far  as  it  can  be  seen  it  is 
excellent.  The  buyer  gives  a  fair  price,  suspecting  nothing 
wrong,  and,  guaranties  as  to  quality  being  out  of  the  ordinary 
course  of  business,  he  does  not  think  of  asking  a  warranty. 
Or  perhaps  he  purchases  the  cargo  at  auction.  Now,  before 
buying,  he  might  possibly  ascertain  by  some  process  which  none 
of  the  authorities  explain,  the  quality  of  the  cargo  down  to  the 
bottom.  I  should  deem  his  doing  so,  not  only  difficult  but 
impracticable,  and  we  all  know  that  it  is  never  done.  It  is 
not  done  in  the  case  I  am  putting,  and  after  going  down  a 
foot  or  two,  the  mass  of  grain  or  of  fish  below  is  found  to  be 
unmerchantable.  The  good  article  on  top  is  discovered  to  be 
the  result  of  a  happy  accident  or  of  deception,  which  it  is 
difficult  to  prove,  but  which  an  actual  inspection  would  have 
at  once  defeated.  Can  a  purchaser,  under  these  circumstances, 
be  said  to  have  an  inspection,  or  an  opportunity  of  inspection, 
in  the  sense  of  the  English  cases  ?  Then  we  are  told  (9 
Wheaton's  U,  S.  Reports,  647)  that  as  there  is  no  implied  war- 
ranty in  judicial  sales,  so  also,  sales  at  auction  in  the  usual 
mode,  are  never  understood  to  be  accompanied  by  a  warranty. 
If  this  applies  to  an  auction  sale  of  a  cargo  in  bulk,  and  the 
mass  below  may  be  greatly  inferior  to  the  surface,  and  yet 
bind  the  purchaser,  cases  may  easily  arise  in  which  the  rule 
would  work  such  obvious  injustice,  that  we  would  be  very 
reluctant  to  adopt  it. 

I  cannot  help  thinking  that  the  doctrine  of  implied  war- 
ranty is  still  in  a  transition  state.  The  rule  of  the  civil  law 
is  caveat  vendit(yi\  and  the  seller  is  liable  for  any  latent 
defect.  The  civilians  sustain  this  proposition  by  reasoning 
whic?),  if  the  matter  were  res  Integra,  Chancellor  Ke:id 
declares  he  could  not  overcome.    I  observe  in  the  last  edition 
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of  Sfnith*8  Mercantile  LaWy  573,  that  the  leading  ease  of 
Parkinson  v.  Lee  is  cited  with  a  reference  to  two  modem 
cases  which  modify  or  control  it.  So  also  the  cases  of  EnimeT" 
ton  V.  Matthewa  and  Barr  v.  Gibson,  In  the  American  case 
of  Gallagher  v.  Waring,  9  Wendell's  Reps.,  20,  cited  in  2 
Kent's  Com,,  645,  and  in  the  note  to  17  C.  B.,  625,  it  was  held 
thai,  on  a  sale  of  cotton  in  bales,  without  sample  or  examina- 
tion, and  when  the  inspection  of  the  article  was  equally  acces- 
sible, and  its  quality  equally  unknown  to  both  parties,  there 
iras  an  implied  warranty  that  the  article  was  merchantable. 

So  in  the  case  of  Harmony  v.  Wagh,  (New  York  Superior 
Court,  April,  1836,  2  Kent,  646,)  on  a  sale  by  a  commission 
merchant  of  barilla,  it  was  held  that  as  the  defendant  had  not 
had  an  opportunity,  (the  article  being  in  bales,  and  its  intrinsic 
roents  equally  unknown  to  both  parties,)  to  examine  the 
bulk  of  the  article  sold,  he  was  entitled  to  expect  a  merchantable 
article.  These  cases,  says  the  editor,  go  quite  as  far  as  the 
English,  and  trench  deeply  on  the  maxim  of  the  common  law, 
caveat  emptor,  to  which  more  recent  decisions  in  New  York 
are  returning.    17  Wendell,  267. 

That  the  American  Courts  are  at  war  with  themselves  on 
the  doctrine  of  implied  warranty  is  abundantly  clear  from  the 
testimony  of  all  their  writers.  Independently  of  what  is 
admitted  by  Chancellor  Kent  in  his  Comnfientaries,  there  is  a 
significant  paragraph  in  Mr.  Bateman's  Treatise  on  Commercial 
Xat^t;,  section  179,  which  is  well  worth  the  transcribing.  "  The 
decisions,"  says  he, "  upon  this  doctrine  are  not  entirely  harmon- 
ious. And  even  upon  principle,  there  are  very  diverse  opinions, 
some  holding  to  the  old  common  law  rule,  and  some  to  that  of 
the  civil  law.  If  it  is  practicable  for  the  buyer  to  examine 
^what  he  bargains  for  if  he  has  any  available  or  adequate 
means  of  correctly  informing  himself  as  to  the  nature  and 
qualities  of  the  subject  matter  of  the  contract,  the  reason  of 
the  rule  caveat  emptor  may  apply.  But  if  on  the  other  hand 
it  is  impracticable  for  the  buyer  to  examine  the  goods  for 
himself,  or  if  it  is  mutually  understood  that  he  relies  upon  the 
judgment  and  fidelity  of  the  seller,  and  there  is  a  confidence  and 
trust  reposed  in  the  seller,  then  there  can  be  little  justice  in 
any  other  rule  than  that  of  the  civil  law/' 
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But  while  there  is  a  marked  antagonism  between  such  of 
the  American  Courts  as  incline  to  this  rule  and  such  as  cling 
to  the  doqtrine  of  the  common  law,  it  is  equally  marked 
between  the  latter  and  the  English  courts.  A  note  to  the 
American  edition  of  Smith's  Mercantile  Law,  598,  cites  the  case 
of  Moses  V.  Mead,  1  Denis,  578,  in  the  Supreme  Court  of  New 
York,  where  Bronson,  C.  J.,  comments  very  strongly  on  the 
disposition  shewn  by  English  Judges  to  imply  warranties 
where  none  were  actually  made.  ''  I  feel  no  disposition,"  says 
the  Chief  Justice,  "  to  follow  them  in  their  new  zeal  for  the 
civil  law,  for  the  reason  that  it  is  not  our  law,  and  the  further 
reason  that  our  law  in  relation  to  sales  is  the  best.  The  civil 
law  implies  a  warranty  where  none  was.  in  fact,  made.  The 
common  law  leaves  men  to  make  their  own  bargains." 

Now,  it  is  obvious  to  every  lawyer  that  a  new  spirit  has 
been  lately  breathed  into  the  English  Courts.  The  report  of 
the  Judicial  Committee,  with  its  breadth  of  view,  its  emanci- 
pation from  the  subtleties  which  so  often  sacrificed  substance 
to  form,  and  from  the  fetters  of  the  olden  time,  its  tont  of 
rational  and  bold  philosophy,  is  significant  of  a  new  era.  And 
not  less  so,  the  declaration  of  Chief  Justice  Cockbum,  the 
guiding  mind  of  the  common  law  of  England,  in  his  judgment 
last  November,  in  the  case  of  Wa^on  v.  Walter,  a  judgment 
which  cannot  be  too  often  studied,  and  is  not  unwoii^hy  of  the 
fine  eulogium  he  passes  upon  Lord  Denmxin's  in  StockdaU  v. 
Hansard,  which  combined  the  spirit  of  Holt  with  the  luminous 
reasoning  of  Mansfield.  "  Whatever  disadvantages,"  says  he, 
"  attach  to  a  system  of  unwritten  law — and  of  these  we  are 
fully  sensible — it  has  at  least  this  advantage,  that  its  elasticity 
enables  those  who  administer  it  to  adapt  it  to  the  varying 
conditions  of  society,  and  to  the  requirements  and  habits  of 
the  age  in  which  we  live,  so  as  to  avoid  the  inconsistencies  and 
injustice  which  arise  when  the  law  is  no  longer  in  harmony 
with  the  wants  and  usages  and  interests  of  the  generation  to 
which  it  is  immediately  applied." 

That  the  influence  and  study  of  the  civil  law  is  extending 
in  the  English  Courts  is  the  natural  result  of  these  opinions,— 
it  may  produce  a  race  of  English  lawyers  who  may  cope  on 
equal  terms  with  the  learning  and  the  genius  of  Story  and 


JULY,    1869.  445 

KeTity — ^and  the  new-born  zeal  for  the  civil  law,  charged  as  a 
reproach,  be  accounted  an  honor. 

With  this  conflict  of  authorities,  whatt  is  to  be  done  with 
the  case  in  hand  ?  There  was  no  express  warranty  or  repre- 
sentation amounting  to  warranty  and  no  concealment  or  fraud. 
The  imputation  on  the  defendants  at  the  triakof  their  objection 
having  originated  in  a  fall  of  price  was  negatived  by  the  jury, 
and  both  parties  must  be  taken  to  have  acted  in  good  faith. 
The  evidence  as  to  the  quality  of  the  oats  was  very  conflicting 
and  was  strong  on  both  sides.  A  numerous  and  respectable 
body  of  witnesses  was  called  for  the  plaintiff.  A  body  not  so 
numerous  but  competent  and  trustworthy  appeared  for  the 
defendants.  Contesting  the  oats  at  top  and  in  the  middle 
the  supervisor  stated  that  the  latter  were  heated  and  musty, 
and  one  of  the  measurers  testified  "  that  there  was  a  marked 
and  visible  difference  in  the  two  qualities."  But  the  evidence 
of  ilr.  FairbankSfOne  of  the  plaintiff's  witnesses,  who  purchased 
the  bulk  of  the  oats  at  an  inferior  price,  is  decisive  of  there 
having  been  two  qualities.  The  forward  hatch,  he  says,  was 
unexceptionable.  The  after  hatch  had  an  offensive  smell. 
The  best  part  of  the  oats  was  at  the  bottom.  They  weighed 
37i  pounds,  3  pounds  above  the  standard,  being  largely  mixed 
with  wheat,  com  and  barley.  The  oats  had  been  all  kiln 
dried  and  had  no  must  about  them,  but  the  witness  said  that 
the  barley  mixed  with  the  oats  all  through  had  smut.  Some- 
times when  the  oats  were  landing  the  smell  was  very  offensive. 
He  could  not  stand  it.  There  was  some  deleterious  substance 
mixed  with  the  grain.  The  other  witnesses  for  the  plaintiffs 
thought  it  was  all  right,  and  the  jury  having  the  whole  case 
before  them,  found  a  verdict  for  the  defendants.  They  were 
influenced,  perhaps,  by  the* fact  that  the  oats  having  been 
carried  on  ship's  account,  and  both  owners  in  Halifax  when 
the  sale  to  the  defendants  was  made,  neither  they  nor  the 
master  were  called,  nor  was  any  reason  assigned  for  their 
absence.  They  might,  perhaps,  have  accounted  for  so  strange 
a  thing  as  only  50  or  60  per  cent,  of  the  cargo  being  oats,  the 
remaining  40  or  50  per  cent,  being  composed  of  other  descrip- 
tions of  grain.  It  is  true  that  the  plaintiffs,  as  consignees  or 
agents,  could  have  no  knowledge  of  the  quality  of  the  cargo, 
and  it  would  be  hard  to  impose  on  them  any  liability,  but  the 
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owners  of  ship  and  cargo  knew  how  the  cargo  was  got,  and 
they  or  their  master  could  show  that  it  was  sweet  when  it 
was  put  on  board,  and  must  have  been  heated,  if  it  were 
damaged  at  all,  on  the  voyage,  there  would  have  been  more 
reason  in  throwins:  the  loss  on  the  defendants.  It  cannot  be 
said,  I  think,  thai  there  was  misdirection,  when  the  leading 
cases  then  to  be  found  and  confirmed  hy  subsequent  decisions 
were  referred  to,  and  the  rule  as  to  inspection  is  so  ill-defined. 
Had  the  jury  found  a  verdict  for  the  plaintifl^  on  the  conflicting 
evidence,  the  Court  would  not  have  disturbed  it,  and  I  see  no 
sufficient  reason  for  setting  it  aside  when  found  for  the 
defendants. 


DICKIE    V.   SPANKS. 


A  PAR1T  acting  under  a  Uoente  mtut  oonfonn  to  It,  and  If  the  act  done  be  not  falljr  ooiend 
by  the  license,  the  party  committing  It  U  responalble. 

DesBarres,  J.;  now,  (July  20th,  1869,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  tried  before  me  at  GuA/ehorougK  for 
shooting  the  plaintiff's  dog,  in  which  the  defendant,  by  bis 
first  plea,  denied  the  shooting,  and,  by  the  second,  third  and 
fourth  pleas,  justified  the  shooting  of  the  dog  because  he  was 
chasing,  worrying  and  attempting  to  kill  his  sheep,  and  could 
not  otherwise  be  prevented  from  so  doing.  The  fifth  was  a 
plea  of  license,  in  which  the  defendant  states  "  that  he  did 
what  was  complained  of  by  the  plaintiflTs  leave."  Following 
the  form  of  the  plea  of  license  given  in  the  Projctice  AcU 
Rev.  Stat.,  (3rd  Series,)  chap.  134,  page  566,  the  jury  found  a 
verdict  for  the  defendant,  and  a  rule  was  granted  to  set  it 
aside,  on  the  ground  of  its  being  contrary  to  law  and  evi- 
dence, and  the  charge  of  the  Judge.  The  charge  of  the  shoot- 
ing of  the  dog  by  the  defendant  having  been  proved,  and 
there  being  no  evidence  to  sustain  the  second,  third  and  fourth 
pleas,  the  case  rested  altogether  on  the  issue  raised  on  the  fifth 
plea,  and  to  that  our  attention  was  solely  directed  at  the 
argument. 
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The  only  question,  therefore,  for  our  consideration  is, 
whether  the  evidence  adduced  in  support  of  that  plea,  war- 
ranted the  jury  in  finding  the  verdict  they  did.  The  licence 
admitted  by  the  plaintifi*  on  his  examination  to  have  been  ^ven 
was,  "  that  the  if  dog  was  caught  killing  sheep,  he,  the  defend- 
ant, might  kill  him,"  and  that  proved  by  the  defendant  to 
have  been  given  was,  "  that  if  any  man  knew  of  his  dog  kill- 
ing or  meddling  with  sheep,  he  was  at  liberty  to  kill  him." 
It  will  be  observed  that  the  license,  as  proved  by  the  defend- 
ant, was  more  comprehensive  than  that  which  the  plaintiff 
admitted  he  had  given,  inasmuch  as  it  authorized  the  defend- 
ant or  any  other  man  who  knew  of  his  dog  killing  or 
meddling  with  the  sheep  to  kill  him.  Under  the  law,  as  it 
exists,  the  defendant  would  have  had  a  right  to  shoot  the 
plaintiff's  dog,  if  he  had  found  him  chasing,  worrying  or 
attempting  to  kill  his  sheep,  and  therefore  the  license  under 
which  he  acted,  gave  him  no  greater  authority  than  he  pos- 
sessed before,  except  that  it  gave  him  the  right  of  killing  the 
dog  if  he  caught  him  either  killing  his  own  sheep  or  the 
sheep  of  any  other  person,  or  knew  of  his  own  knowledge 
that  the  dog  had  killed  or  meddled  with  sheep.  The  word 
meddling,  I  presume,  meant  chai^ing  or  worrying  sheep.. 
In  claiming  protection  under  the  license  for  shooting  the  dog 
at  a  time  when  he  was  not  trespassing,  I  think  it  was  incum- 
bent on  the  defendant  to  show  that  he  was  aware,  and  knew 
of  his  own  knowledge,  that  he  had  on  some  former  occasion 
transgressed,  for  if  he  did  not  possess  that  knowledge,  he  did 
not  act  within  the  scope  of  the  license  given  him,  by  shooting 
the  dog,  and  was,  therefore,  a  trespasser. 

Now  the  defendant,  in  giving  his  evidence,  did  not  state 
that  he  had  ever  detected  the  plaintiff's  dog  either  killing  or 
meddling  with  any  sheep.  He  merely  stated  that  he  had  seen 
one  of  his  sheep  dead  in  his  pasture,  where  it  had  been  killed, 
but  he  did  not  say  that  he  had  seen  the  plaintiff's  dog  killing 
the  sheep.  He  spoke  of  having  seen  a  dog  running  about  at 
his  bam  in  which  his  sheep  were  at  the  time  shut  up,  and  says 
he  was  trying  to  get  in  at  the  bam  door,  and  that  the  same 
dog  came  back  again  in  the  afternoon,  and  he  killed  him,  not 
at  his  bam,  or  while  he  was  attempting  to  kill  or  meddling 
either  with  his  own  sheep  or  the  sheep  of  any  other  person, 
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but  in  the  road  at  some  distance  from  the  defendant's  premises, 
where  one  of  the  witnesses  states  there  were  no  sheep,  and  at 
a  time  when  he  was  doing  no  wroncrful  act.  The  defendant 
also  stated  that  one  of  his  sheep  had  been  killed  before  he  was 
sued,  and  that  he  shot  the  dog  at  about  one  hundred  yards 
from  where  he  was  eating  the  sheep,  but  be  does  not  say  that 
the  dog  that  was  eating  the  sheep  was  the  dog  that  had 
actually  killed  it.  There  can  be  no  doubt,  however,  that  the 
dog  that  was  shot  had  a  propensity  for  killing  sheep,  for  it 
was  proved  by  one  of  defendant's  witnesses  that  he  had 
previously  killed  one  in  another  person's  pasture,  but  the 
defendant  did  not  venture  to  say  that  the  dog  which  he  shot 
had  ever  to  his  own  knowledge  killed  or  attempted  to  kill 
either  his  sheep  or  the  sheep  of  any  other  person. 

The  question,  then,  is  whether  the  defendant  under  these 
circumstances  was  justified,  under  the  license  given  him  by  the 
plaintiff,  in  shooting  the  dog.  My  own  impression  is  that  he 
was  not,  as  he  shot  the  dog  when  he  was  not  offending,  and 
without  knowing  that  he  had  previously  offended,  a  fact  it  was 
essential  for  him  to  know  to  warrant  the  committing  of  that 
act  under  the  license.  The  cases  of  Bamee  v.  Hunt,  11  East., 
451 ;  Adams  v.  Andrews,  15  Q.  B.,  284,  shew  that  where  the 
defendant  justifies  under  a  license  he  must  prove  a  license 
co-extensive  with  the  trespass  or  act  proved  by  plaintiff 
to  have  been  committed,  and  the  case  of  Ancaster  v.  Millmg, 
2  Dowl.  &  Ry.,  714,  shows  how  careful  a  pei-son  acting  under  a 
license  must  be  to  keep  himself  strictly  within  it.  That  was 
an  action  of  trespass  for  breaking  and  entering  a  dwelling 
house  of  which  the  defendant  was  the  landlord,  and  the.plain- 
tiff,  the  tenant,  from  year  to  year.  Defendant  pleaded,  first, 
not  guilty ;  second,  leave  and  license.  The  facts  were  as 
follows  : — The  plaintiff,  being  the  commander  of  a  vessel  about 
to  proceed  on  a  voyage,  quitted  the  house  three  months  before 
the  end  of  the  year,  leaving  it  locked  up  and  leaving  in  it 
some  furniture  and  wearing  apparel.  Being  desirous  of  letting 
the  house  for  the  remainder  of  the  year,  he  requested  the  tenant 
to  let  it  during  his  absence  if  any  opportunity  offered,  and  for 
this  purpose  left  the  key  of  the  house  with  a  neighbour,  telling 
defendant  that  he  might  have  it  on  application  when  wanted. 
An  opportunity  offered  of  letting  the  house,  and  in  order  that 
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the  proposed  tenant  might  have  a  view  of  it,  defendant  applied 
for  the  key,  but  found  that  the  person  in  whose  hands  it  had 
been  left  had  absconded,  and  having  no  means  of  entering  the 
honse  in  the  ordinary  way  procured  a  ladder  and  entered  it 
by  raising  and  getting  through  one  of  the  windows  which  had 
no  fastening,  shewed  the  house  to  the  person  who  proposed  to 
become  a  tenant,  and  left  it  in  the  same  state  in  which  they 
found  it  The  house  having  been  subsequently  entered  as  was 
supposed  in  the  same  way  by  some  person  or  persons  unknown 
and  several  articles  of  furniture  and  wearing  apparel  stolen, 
the  action  was  brought  to  recover  the  value. 

It  was  contended  on  the  part  of  the  defendant  that  the 
plea  of  leave  and  license  was  a  complete  answer,  but  the 
learned  Judge  who  tried  it  was  of  opinion  that  the  license 
did  not  justify  an  entrance  in  the  manner  proved,  and  there 
was  a  veixlict  for  the  plaintiff.  A  motion  was  made  for  a  rule 
to  set  aside  the  verdict  and  for  a  new  trial,  on  the  ground  of 
mis-direction,  and  of  its  being  against  law  and  evidence.  But 
the  Court  held  that  the  license  pleaded  did  not  warrant  such 
a  mode  of  entry  as  that  proved  and  sustained  the  verdict. 
That  is  a  very  strong  case  to  show  that  a  party  acting  under 
a  license  must  conform  to  it,  and  that  if  the  act  done  be  not 
fully  covered  by  the  license,  the  party  committing  it  is  respon- 
sible. I  granted  the  rule  moved  for  in  this  case  because  I 
thought  the  license  given  by  the  plaintiff  to  the  defendant 
was  not  intended  to  cover,  and  did  not  actually  cover  the  act 
complained  of,  and  after  looking  into  the  cases  bearing  on  the 
subject  my  opinion  is  still  unchanged.  I  think  the  jury  came 
to  a  wrong  conclusion  upon  the  evidence,  and  that  in  strict 
law  the  verdict  ought  to  have  been  for  the  plaintiff,  but  I 
much  doubt  whether  any  other  jury,  having  the  same  evidence 
of  the  bad  character  of  the  dog  before  them,  will  be  found  to 
find  a  verdict  for  the  plaintiff  for  anything  more  than  mere 
nominal  damages,  and  while  I  am  of  opinion  that  the  verdict 
cannot  be  sustained,  I  would  express  a  hope  that  some  com- 
promise may  be  made  between  the  parties  to  prevent  the 
necessity  of  a  second  trial  in  a  case  like  this,  in  which  it  is 
not  at  all  improbable  the  result  may  not  be  essentially  different 
from  the  first. 

29 
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Dkpkndaxt  being  about  to  enter  into  badueM,  entered  Into  a  written  agreement  trith 
plaintiff  in  the  fulluwing  termi  :— 

**  Haupax,  19tk  January,  1851. 

"Memorandum  of  Agreement  between  J.  W.  Bar«  of  WolfTille,  and  Samael  Strong  of 
Halifax.— It  ia  agreed  as  follows  :  Wheretu,  the  undersigned,  Samuel  Strong,  is  about  entering 
into  the  dry  goods  business  on  his  own  account,  and  finding  his  capital  insufficient  for  sach 
purpose,  has  applied  to  the  subscriber,  J.  W.  Baras,  for  the  loan  of  one  thousand  pounds  cur- 
rency,  and  also  for  a  letter  of  credit  to  his  ogents  in  Liverpool,  O.  B.,  Messrs.  J.  S.  D.  t  Cu., 
for  one  thousand  pounds  sterling, .  and  for  which  money  advanced  and  credit  given,  with  other 
assistanoo  in  business,  and  for  the  risk  incurred  by  the  said  J.  W.  Barss  in  advancing  the  tiun- 
said  sums  to  the  said  Samuel  Strunsr,  agrees  to  pay  to  the  said  J.  W.  Barss  for  the  above  con- 
sideration the  sum  of  three  hundred  pounds  cumncy  per  annum,  payible  half-yearly  on  tbe 
30th  June  and  Slst  December  in  each  and  every  year  daring  the  continuance  of  this  sgrae- 
ment,  the  first  payment  to  fall  due  on  the  30th  June  next  ensuing.  And  it  is  further  agreed 
by  said  Samuel  Strong  that  vhen  it  does  appear  that  the  profits  of  his  businees  In  any  yesr 
exceed  one  thousand  pounds  currency,  then  he'  will,  in  addition  to  the  foregoing,  pay  sixty 
pounds  per  annum  as  interest  on  the  one  thousand  pounds  above  named  as  advanced  to  him. 
The  above  agreement  to  continue  for  five  years  from  this  date  (unless  otherwise  mutually 
determined),  and  then  either  party  desiring  to  withdraw  therefrom  shall  specify  the  same 
three  months  previous  to  the  termination  of  this  agreement.  The  said  J.  W.  Bans  shall  con- 
sider himself  in  no  wise  liable  for  any  of  the  transactions  of  the  said  Samuel  Strong,  and  in  no 
case  to  be  considered  as  a  partner  in  business  beyond  being  his  creditor  In  the  sum  specified 

above. 

"(Sgd.)       JoBM  W.  Bams. 

"(Sgd.)       Samubxi  Stroxo.* 

The  £1000  first  referred  to  was  advanced,  and  the  letter  of  credit  given,  and  subsequently 
another  £1000  was  advanced.  One  amount  of  £1000,  alleged  to  have  been  that  fint  advaooed, 
having  been  repaid,  a  sectind  agreement  was  entered  Into  in  regard  to  the  remaining  £1000, 
by  which  defendant  was  permitted  further  to  retain  it  on  pajing  mterest  at  the  rate  of  ten  per 
cent,  per  annum.  In  connection  with  this  agreement  the  defendant  gave  the  notes  whidi 
were  the  subject  of  the  action. 

At  the  trial  the  plaintiff  contended  that  the  transaction  wis  a  mixed  one,  involving  other 
things  which  he  did  under  the  agreement,  besides  permitting  defendant  to  retain  the  money. 
The  defence  turned  entirely  on  questions  of  usuiy.  The  juiy  found  a  verdict  for  plaintiff  for 
£200,  being  less  than  half  his  denund. 

Ueldy  per  Toirxo,  C.  J.,  that  the  question  whether  the  parties  intended  to  evade  tbe 
statute  in  regard  to  usury,  or  whether  the  intention  was  to  compensate  the  plaintiff  for 
other  services  rendered  ifuu  for  the  Jury,  and  It  having  been  fairly  left  to  them  their  verdict 
must  be  decisive. 

DbbBarris,  J.,  concurred. 

Per  DoDD,  and  Wilkixs,  J  J. —The  plaintiff  was  estopped  from  going  outride  of  the 
agreements,  and  showing  that  the  money  was  lent  on  other  considerations  than  those 
expressed. 

The  Court  were  equally  divided,  YorKO,  C.  J.,  and  DbbBarru,  J.,  being  of  oi^nion  that 
the  rule  for  a  new  trial  should  be  discharged ;  and  Dodd  and  Wilkins,  JJ.,  that  it  should  b» 
made  absolute. 

Young,  C.  J.,  now,  (July  20th,  1869,)  delivered  the  judg- 
ment of  the  Court : — 

The  defence  in  this  action  turned  entirely  upon  questions 
of  usury,  and  the  plaintiflf  and  defendant  being  the  principal 
witnesses  on  the  trial,  and  numerous  letters  and  documents 
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put  in  a  state  of  facts  was  elicited  of  a  singular  kind.  The 
paities  belonged  to  the  same  religious  communion,  and  the 
plaintiff  having  been  originally  a  patron  and  adviser  of  the 
defendant,  a  close  intimacy,  as  appeared  by  their  correspon- 
dence, had  sprung  up  between  them.  The  tone  of  that 
correspondence,  indeed,  and  its  frequent  appeals  to  sacred 
things  and  to  christian  feeling,  offered  a  strange  contrast  to 
the  spirit  which  animated  the  parties  and  their  counsel  at  the 
trial.  The  defence  itself,  being  in  violation  of  an  amicable 
and  final  settlement  of  all  previous  controversies  and  questions 
of  usury,  and  the  jury  having  given  a  verdict  in  favour  of  the 
plaintiff  for  less  than  half  his  demand,  I  expressed  a  hope  that 
the  matter  would  be  suffered  to  rest  there,  and  the  solvency 
of  the  defendant  being  suspected  (for  which,  as  recent  events 
have  shown,  there  was  abundant  reason),  I  refused  to  grant  a 
rule  for  a  new  trial,  but  security  having  been  given,  and  a 
rule  taken  under  the  statute,  which  was  argued  before  us 
last  term,  we  have  now  to  inquire  into  and  determine  the 
legal  rights  of  the  parties. 

The  facts  of  the  case  are  complicated,  and  they  offer  some 
remarkable  features.  The  pleadings  are  voluminous,  and  trace 
the  transactions,  out  of  which  the  notes  sued  on  dated  in  18G6 
were  said  to  have  arisen,  so  far  back  as  the  year  1851.  In 
that  year  the  following  agreement  was  entered  into  between 
the  parties : — 

Halifax,  15th  January,  1851. 

Memorandum  of  Agreement  between  J,  TF.  Baras  of 
WolfvUle,  and  Samuel  Strong  of  Halifax. — It  is  agreed  as 
follows :  Whereas,  the  undersigned,  Samuel  Strong,  is  about 
entering  into  the  dry  goods  business  on  his  own  account,  and 
finding  his  capital  insufficient  for  such  purpose,  has  applied  to 
the  subscriber,  /.  W.  Barss,  for  the  loan  of  one  thousand  pounds 
currency,and  also  for  a  letter  of  credit  to  his  agents  in  Liverpool, 
<?.  B.,  Messrs.  J.  S.  D.  &  Co,,  for  one  thousand  pounds  sterling, 
and  for  which  money  advanced  and  credit  given,  with  other 
assistance  in  business,  and  for  the  risk  incurred  by  the  said 
J*.  W.  Barss  in  advancing  the  aforesaid  sums  to  the  said 
Sam,ud  Strong,  agrees  to  pay  to  the  said  J.  W.  Barss  for  the 
above  consideration  the  sum  of  three  hundred  pounds  currency 
per  annum,  payable  half  yearly  on  the  30th  June  and  31st 
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December  in  each  and  every  year  during  the  continaance  of 
this  agreement,  the  first  payment  to  fall  due  on  the  30th  June 
next  ensuing.  And  it  is  further  agreed  by  said  Samuel  Strorig 
that  when  it  does  appear  that  the  profits  of  his  bunness  in 
any  year  exceed  one  thousand  pounds  currency,  then  he  will, 
in  addition  to  the  foregoing,  pay  sixty  pounds  per  annum  as 
interest  on  the  one  thousand  pounds  above  named  as  advanced 
to  him.  The  above  agreement  to  continue  for  five  years  from 
this  date  (unless  otherwise  mutually  determined),  and  then 
either  party  desiring  to  withdraw  therefrom  shall  specify  the 
same  three  months  previously  to  the  termination  of  this  agree- 
ment. The  said  J,  W.  Bares  shall  consider  himself  in  no  wise 
liable  for  any  of  the  transactions  of  the  said  Sarrvuel  Shyyng, 
and  in  no  case  to  be  considered  as  a  partner  in  business  beyond 
being  his  creditor  in  the  sum  specified  above. 

(Sgd.)  John  W.  Barss. 

(Sgd.)  Samuel  Strong. 

The  sum  of  £1000  so  to  be  lent  was  advanced,  and  a  letter 
of  credit  for  £1000  sterling  to  the  agents  at  Liverpool  was  given, 
but  which  did  not  appear  to  have  been  used  more  than  once. 
The  plaintiff  in  1852  advanced  another  £1000  at  6  percent, 
without  security,  and  lent  the  defendant  his  name  for  consid- 
erable sums  up  to  the  year  1856  without  compensation.  In 
1855  one  of  these  two  sums  was  repaid,  and  a  question  arose 
upon  the  trial  which  of  the  two  it  was.  The  plaintiff  declared 
it  was  the  £1000  under  the  agreement  of  1851,  and  so  the 
defendant  at  first  said,  though  he  afterwards  became  confused 
and  uncertain.  The  second  £1000,  indeed,  does  not  appear  at 
all  upon  the  pleadings,  and  one  of  the  questions  I  left  to  the 
jury  was  whether  the  £1000  in  the  agreement  had  been  fully 
paid ;  for  if  so,  it  removed  the  agreement  and  all  the  transac- 
tions connected  therewith  out  of  the  range  of  this  suit.  The 
jury  having  found  a  general,  or  as  it  may  now  properly  be 
styled,  a  compromise  verdict,  we  can  only  infer  what  they 
thought  upon  it,  and  the  argument  turned  largely  upon  the 
legal  effect  and  character  of  the  agreement. 

If  the  plaintiff  incurred  no  liabilities  under  that  agreement 
to  third  parties,  and  received  £300  a  year  merely  for  the  loan 
of  £1000  and  the  further  assistance  which  he  gave  to  the 
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defendant  between  1851  and  1856,  the  charge  must  be  admitted 
to  be  extravagant  and  indefensible.  It  could  not  be  looked 
upon  otherwise  than  as  usury  of  a  flagrant  kind,  and  would 
taint  all  securities  substituted  for  it.  But  the  plaintiff,  not- 
withstanding the  final  clause  in  the  agreement,  testified  that 
he  considered  himf^elf  as  a  private  partner,  that  he  told  his 
brother  he  was  a  partner,  or  to  that  effect ;  that  he  computed 
the  £300  as  his  share  of  the  profits,  and  when  the  defendant 
paid  off  the  £1000  and  the  agreement  was  given  up  he  thought 
the  partnership  was  dissolved.  The  air  of  sincerity  and  the 
perfect  composure  with  which  the  plaintiff  delivered  his 
testimony,  and  the  fact  that  he  left  both  copies  of  the  agreement 
in  the  hands  of  the  defendant,  to  be  produced  against  himself, 
when  he  might  have  had  both  destroyed,  impressed  me  with  a 
conviction,  and  probably  left  the  same  impression  on  the  jury, 
that  the  plaintiff  viewed  the  agreement  in  that  light. 

The  remaining  £1000  which  the  plaintiff  continued  to  hold, 
and  which  was  confessedly  the  origin  of  the  two  notes  sued 
on,  was  the  subject  of  a  negotiation  in  the  year  1855.  On  the 
19th  of  October,  in  a  letter  from  the  defendant,  he  says :  "  As 
regards  the  £1000,  I  will  keep  it  for  two  years  at  10  per 
cent.,  if  you  wish."  On  the  14th  of  November,  Mr,  Barss 
writes :  "  In  reference  to  the  £1000,  your  offer  is  very  fair  and 
I  dare  say  we  shall  arrive  at  some  satisfactory  arrangement, 
and  leave  it  in  your  hands.  I  was  thinking  that  you  might 
call  it  12  per  cent.,  and  in  addition  I  would  lend  you  my  name 
to  the  banks  for  £500  without  other  charge,  and  this  you  could 
change  every  three  months,  and  give  you  the  use  of  that  much 
additional  capital."  On  the  24th  of  November,  Mr.  Strong 
replies:  "  I  will  take  the  £1000  at  10  per  cent  and  pay  you 
1  per  cent,  for  your  name  en  notes  when  I  should  require. 
This  will  be  paying  you  as  much  as  if  I  gave  you  12  percent., 
but  it  will  not  be  as  profitable  to  me.  I  will  take  it  for  three 
years." 

In  his  evidence  on  the  trial  the  defendant  said :  "  I  offered 
10  per  cent,  on  the  £1000  in  good  faith  and  with  the  intention 
of  fulfilling  it  Plaintiff  wished  12  per  c«it.,  but  I  preferred 
10  per  cent.,  and  1  per  cent  for  endorsing,  which  I  considered 
full  commission.  The  plaintiff  gave  me  his  own  notes,  (which 
the  defendant  discounted,  giving  at  the  same  time  his  notes  to 
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plaintiff,)  and  I  paid  the  10  per  cent,  on  the  £1000  for  some 
years." 

It  was  proved  on  the  trial  that  the  usual  charge  for  such 
accommodation  was  2|  per  cent^not  1  per  cent.,  as  the  defendant 
said,  and  that  the  plaintiff,  in  five  years  subsequent  to  185G, 
gave  the  defendant  such  accommodation  to  the  sum  of  £14,600, 
for  which  he  was  paid  1  per  cent.,  amounting  to  £146.  besides 
10  per  cent,  on  the  £1000,  which  £146,  at  2J  per  cent,  would 
have  swelled  to  £365,  the  difference  being  more  than  the  excess 
of  interest  on  the  £1000.  Under  these  circumstances,  I  left  it 
to  the  jury  to  consider  whether  the  defence  was  founded  on 
truth  or  was  a  mere  pretext  to  cover  an  usurious  contract,  apd 
the  jury  found  a  verdict  for  £200,  being  somewhat  less,  as  I 
have  already  said,  than  half  of  the  plaintiff's  demand  in  his 
writ. 

And  now  the  question  is  whether  this  verdict  should  be 
sustained  on  legal  principle  or  set  aside.  Our  decision  will 
settle  the  whole  suit.  If  in  favour  of  the  plaintiff  he  has 
security  for  his  judgment  under  the  Practice  Act,  section  197. 
If  against  him,  in  the  present  circumstances  of  the  defendant, 
the  plaintiff  must  discontinue  and  pay  him  his  costs.  But  the 
case  has  an  interest  far  beyond  the  parties  immediately  engaged 
in  it,  for  it  calls  upon  the  Court  to  consider  the  operation  and 
effect  of  the  usury  law  as  it  exists  in  this  Province,  and  has 
been  of  late  so  frequently  appealed  to  on  circuit.  The  law  of 
this  Province  is  contained  in  the  first  section  of  chapter  82, 
Revised  Statutes,  (2nd  Series,)  reprinted  in  the  3rd  Series, 
folio  741,  which  was  derived  from  the  old  Province  Law  of  1770, 
to  be  found  in  the  Prov,  Laws,  vol.  1,  folio  160.  It  is  almost 
a  transcript  from  the  old  English  statute,  12  Anne,  statute  2, 
chapter  16,  which  was  founded  along  with  the  statute  of 
Charles  IL,  and  the  21st  James  L,  and  this  statute  contained 
substantially  the  same  provisions  as  the  two  statutes  of 
Elizabeth  and  Henry  VIII,  This  epitome  I  take  from  Loyd 
V.  Williayas,  3  Wils.,  250  ;  2  Bl.  Rep.,  792  ;  and  from  Byles  mx 
Bills,  Edition  of  1866,  folio  SOO,  who  observes  that  all  the 
cases  on  usury  since  13  Elizabeth  were  applicable  to  the  law 
as  it  stood  in  the  mother  country  before  the  entire  abolition 
of  the  usury  laws  by  the  l7th  and  18th  Victoria,  chapter  90, 
in  the  year  1854.    Our  law,  then,  is  at  utter  variance  with  the 
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law  of  England,  as  it  has  been  gradually  modified  and  has 
existed  for  the  last  15  years.  It  is  at  variance  with  that  of 
Canada,  where  the  usury  laws  have  also  been  repealed,  and 
%nth  the  laws  of  the  adjoining  Provinces,  and  presents  a  strange 
anomaly  and  inconsistency  with  itself. 

Whether  the  usury  laws  should  be  abolished  altogether  is 
a  question  of  policy  on  which  the  Court  is  not  called  upon  to 
declare  its  opinion,  but  we  can  have  no  difficulty  in  saying 
that  the  law  ought  not  to  remain  as  it  is ;  and  for  my  own 
part  I  am  confident  that  it  is  the  main  cause  of  the  languor 
we  so  often  and  so  justly  complain  of  in  our  public  enterprises, 
and  of  the  absorption  of  our  richest  coal  and  gold  mines  by 
foreigners  and  strangers.  Six  per  cent,  is  a  fair  interest  on 
capital  well  secured,  and  on  debts  originating  in  a  profit,  but 
it  will  tempt  no  man  to  engage  in  undertakings  that  are  novel, 
or  to  make  loans  that  are  attended  with  risk.  The  consequence 
is  that  all  over  the  Province  the  law  is  practically  disregarded, 
and  defences  founded  on  usury  which  are  not  always  honest 
defences,  have  come  into  frequent  use. 

A  further  anomaly  arises  out  of  the  Dominion  Act,  31  Vic. 
chapter  11,  section  17,  exempting  the  banks  from  any  penalty 
or  forfeiture  for  usury,  and  permitting  them  to  exact  seven 
per  cent.,  when  the  mercantile  community  can  only  take  six, 
and  a  singular  defect  appears  in  the  want  of  an  Act  like  that 
of  the  58th  George  III,,  for  the  protection  of  innocent  indorsers. 
Our  interest  and  usury  laws,  in  short,  in  the  Dominion,  are  in 
the  same  confused  and  imperfect  state  with  the  laws  that 
regulate  or  profess  to  regulate  its  currency,  and  equally  require 
an  Act  of  wise  and  comprehensive  legislation,  which,  I  regret 
to  find,  it  was  found  impossible  to  caiTy  in  the  recent  Session. 

In  the  meantime  we  are  bound  to  decide  the  cases  that 
may  come  before  us  upon  the  law  as  it  is,  going  back  to  the 
ancient  cases  which  have  little  application  to  modern  times, 
and  acting  upon  principles,  the  wisdom  of  which  may  often 
appear  to  us  more  than  questionable. 

There  is  no  doubt  that  under  our  law  every  contract 
whereby  a  greater  rate  of  interest  than  six  per  cent,  is  reserved 
shall  be  void,  and  all  persons  taking  or  receiving  upon  any 
contract  or  security  a  gi'eater  rate  shall  forfeit  treble  the  value 
of  the  money  or  goods  in  such  contract  or  security,  contracted 
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for  or  secured,  a  penalty  that  has  never,  so  far  as  I  know,  been 
enforced  in  our  Province.  Now  there  is  no  doubt,  looking 
only  to  the  second  transaction,  that  is,  to  the  loan  of  £1000, 
on  the  1st  Janvxiry,  1856,  on  the  defendant's  note  payable  at 
three  years  with  interest  half  yearly,  that  interest  at  the  rate 
of  10  per  cent  was  in  fact  paid  on  it,  and  tlie  only  answer  the 
plaintiff  can  make  Is  that  it  was  a  mixed  transaction  involving 
other  things  which  he  did  under  the  agreement,  besides  his 
permitting  the  defendant  to  retain  the  money,  and  that  in 
consideration  of  these  other  things,  the  jury  have  found  a 
verdict  for  a  partial  amount  in  his  favor.  His  counsel,  regarding 
the  first  loan  as  settled  by  the  verdict,  contended  that  the 
proof  exempts  him  from  the  consequences  of  usury  as  regards 
the  second  loan,  and  that  the  verdict  found  by  the  jury  is 
conclusive.  How  far  do  the  cases  sustain  this  contention? 
The  rule  is  stated  more  liberally  for  the  lender  by  Mr.  Justice 
Rooke  in  Hammett  v.  Tea,  1  B.  &  P.,  156,  than  I  have  found 
it  elsewhere.  "  By  the  statute  law  of  this  land,"  says  he,  (this 
was  in  1797,)  it  is  usury  to  take  more  than  5  per  ceni  per 
annum.  But  where  money  is  advanced  under  particular 
circumstances,  a  man  may  be  warranted  in  taking  more  than 
5  per  cent.,  if  the  surplus  be  taken  for  additional  expense,  risk 
and  trouble."  The  expense  and  trouble  in  that  case,  as  in 
most  if  not  all  of  the  others,  assumed  the  form  of  a  commission 
on  rebate  for  the  time  the  bills  had  to  run,  and  the  reasonable- 
ness of  which  was  left  to  the  jury.  In  the  same  case  Eyre, 
C.  J.,  said :  **  I  will  begin  with  stating  my  assent  to  the  propo- 
sition that  where  a  party  on  a  contract  for  a  loan  intentionally 
takes  more  than  5  per  cent,  per  annum  for  forbearance  of  that 
loan,  he  is  guilty  of  usiiry.  But  I  add  to  it  this  the  further 
proposition,  that  whether  more  than  5  per  cent,  is  intentionally 
taken  for  such  forbearance,  is  a  mere  question  of  fact  for  the 
consideration  of  a  jury,  and  must  always  be  collected  from  the 
whole  of  the  transaction  as  it  passes  between  the  parties,  and 
I  am  of  opinion  that  it  never  can  be  determined  that  any 
particular  fact  constitutes  or  amounts  to  usury,  till  all  the 
circumstances  with  which  it  was  attended  have  been  taken 
into  consideration.  I  cannot  agree,  therefore,  to  the  doctrine 
laid  down  at  the  Bar,  that  this  transaction  was  necessarily 
to  be  taken  to  be  a  mere   transaction  of  loan«  and  not  of 
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remittance.    I  think  there  was  room  to  consider  it  as  a  mixed 
case  of  loan  and  remittance,  and  that  we  should  do  great 
injustice  to  the  party  if  we  were  to  confine  it  to  the  one  and 
exclude  the  other."    Heath,  J.,  said  :  "  I  think  it  a  question 
for  the  decision  of  a  jury,  as  to  the  case  put  at  the  Bar,  of  an 
agreement  to  leave  a  certain  sum  in  the  bankers  hands  for  a 
month,  that  would  be  a  clear  device  to  which  the  statute  would 
apply,  and  no  jury  could  doubt  of  the  intention.     Those  who 
advance  money  may  impose  their  own  terms  on  those  who  are 
in  want  of  it,  (the  Judge  does  not  say  they  may  legally  do  so,) 
but  those  who  come  with  money  to  purchase  bills,  not  being 
distressed  men,  need  never  be  imposed  upon."    In  Harris  v. 
Boston,  2  Camp.,  348,  tried  in  1810,  the  action  was  brought  to 
recover  £3900  upon  two  bills  of  exchange  and  the  balance  of 
an  account    The  plaintifis  were  seed  factors  and  bought  large 
quantities  of  rape  seed  for  the  defendant.    They  advanced  the 
money  for  these  purchases,  for  which  they  charged  the  legal 
interest  of  o  per  cent.,  and  in  addition  to  that  it  was  agreed 
that  they  should  have  a  commission  of  2^  per  cent,  upon  all 
the  seed  purchased.    In  this  manner  the  debt  was  contracted. 
The  defence  was  that  these  transactions  were  usurious,  and 
many  witnesses  acquainted  with  the  trade  were  called,  who 
swore  that  the  highest  commission  they  had  ever  known  taken 
upon  such  purchases  was  one  shilling  a  quarter,  which,  at  the 
current  rate  of  rape  seed,  amounted  exactly  to  1  per  cent. 
Lord  EUenborough  said  :  "  It  will  first  be  a  question  of  fact 
whether  a  commission  of  2^  per  cent,  exceeds  what  can  be 
fairly  and  reasonably  referred  to  the  plaintifTs  trouble  and 
risk  in  making  these  purchases.     If  it  does,  then  by  an  inference 
of  law  it  must  be  ascribed  to  the  advance  and  forbearance  of 
the  money,  and  the  contract  is   usurious.    If  the  plaintiffs 
would  have  duly  made  the  purchases  for  one  per  cent.,  but 
charge  2^  besides  legal  interest  where  they  advance  the  money, 
this  commission  must   be    considered  as  an   expedient  for 
enhancing  the  rate  of  interest  beyond  5  per  cent.,  and  is  a 
mere  color  for  usury."    The  jury,  however,  found  a  verdict  for 
the  plaintiffs,  which  was  not  disturbed. 

In  Carstaira  v.  Stein,  4  M.  &  S.,  192,  decided  in  1815,  I 
content  myself  with  citing  the  marginal  note,  that  it  is  a 
question  for  the  jury,  whether  a  commission  of  one-half  per 
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cent,  upon  a  Iwinking  account  be  usurious  or  not.  This 
depends  upon  whether  it  may  be  ascribed  to  a  reasonable 
remuneration  for  trouble  and  expense,  or  whether  it  be  a 
colour  for  the  payment  of  interest  above  5  per  cent,  upon  a 
loan  of  money,  and  if  there  be  a  contrariety  of  evidence  upon 
that  point  the  Court  will  not  set  aside  the  verdict  and  grant 
a  new  trial,  although  the  verdict  be  against  the  opinion  and 
discretion  of  the  Judge  who  tried  it ;  unless  it  appears  clearly 
that  the  jury  have  drawn  an  erroneous  conclusion.  Per  Lord 
Mlenborough,  commission  cannot  be  added  to  the  amount  of 
legal  interest  for  the  purpose  of  inducing  a  loan  of  money  to 
be  made,  and  of  recompensing  it  afterwards  when  made;  all 
commissions,  where  a  loan  of  money  exists,  must  be  ascribed 
to,  and  considered  as  an  excess  beyond  legal  interest,  unless 
as  far  as  it  is  ascribable  to  trouble  and  expense,  in  the  course  of 
the  business  transacted  by  the  person  to  whom  such  commis- 
sion is  paid,  but  whether  anything  and  how  much  is  justly 
ascribable  to  this  latter  account,  to  wit,  trouble  and  expense, 
is  always  a  question  for  the  jury,  who  must,  upon  a  view  of 
all  the  facts,  exercise  a  sound  judgment  therein.  The  Chief 
Justice  proceeded  to  say  that  there  were  circumstances  in  the 
case  strongly  pregnant  of  suspicion,  and  leading  to  the  infer- 
ence that  the  high  rate  of  commission  contracted  for  was  a 
color  for  usury ;  but  the  jury  having  thought  otherwise,  their 
verdict  was  upheld. 

Many  other  cases  might  be  cited  in  which  the  same  prin- 
ciple was  acted  on,  and  I  observe  that  the  dictum  of  Mr. 
Justice  Rooke  is  adopted  by  Chancellor  Kent,  7  Johnstons 
Chancery  Cases,  79.  There  are  only  two  other  English  cases 
on  this  head  to  which  I  need  refer.  In  the  first  of  these, 
Palmer  v.  Baker,  1  M.  &  S.,  56,  an  indenture  assigning  to  the 
plaintiff  a  contract  for  the  purchase  of  timber,  upon  certain 
trusts,  for  securing  to  themselves,  out  of  the  proceeds,  the 
repayment  of  the  purchase  money  advanced  by  them,  and 
also  of  a  certain  balance  before  due  to  them,  together  with 
interest  thereon  at  5  per  cent,  up  to  the  time  of  payment ;  and 
also  the  further  sum  of  £200,  as  and  for  a  reasonable  profit 
and  compensation  for  the  trouble  they  would  be  at  in  the 
business,  and  also  all  costs,  charges,  damages  and  expenses 
which  they  might  be  put  to  on  account  of  the  premises,  was 
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heW  not  to  be  usurious  on  the  face  of  it ;  for  the  £200  allowed 
for  trouble  was  not  necessarily  intended  as  a  colorable  reser- 
vation of  further  interest  beyond  the  legal  interest,  but  as  a 
compensation  for  trouble  not  included  within  the  words  costs, 
charges,  damages  and  expenses ;  neither  was  it  held  to  be  so 
excessive  as  to  be  deemed  usurious  on  that  account.  In  the 
second,  Pollok  v.  Bradbury,  8  Moore's  P.  C,  227,  the  appel- 
lants, besides  interest  or  their  advances,  charged  a  commission 
of  5  per  cent.,  which,  as  they  contended,  was  a  bona  fide 
compensation  for  the  labour,  expense  and  inconvenience  in 
conducting  their  business  as  forwarders.  The  respondents 
iusisted  that  such  commission  was  only  a  cloak  for  charging  a 
higher  rate  of  interest  than  allowed  by  law,  and  amounted  to 
usury.  The  appellants'  counsel  argued  that  the  commission 
should  be  viewed  as  a  compensation  for  procuring  and  pro- 
viding the  respondents  with  money,  at  such  times  and  places 
as  might  be  required  in  the  course  of  a  multifarious  business ; 
that  it  was  not  an  isolated  transaction,  but  was  inseparable  . 
from  the  general  business.  T  ho  Court  adopted  this  view,  and 
said  if  there  had  been  an  agreement  that  the  appellants  should 
receive  from  year  to  year  £500,  or  any  gross  sum  you  please, 
for  the  trouble  they  might  incur,  it  would  be  treated  as  a  fair 
and  reasonable  agreement,  unless  it  was  made  under  such 
circumstances  that  a  jury  in  this  country,  or  the  Court  in 
Canada,  must  necessarily  see  that  it  was  not  really  intended 
for  compensation  for  trouble,  but  was  merely  a  cloak  for  usury. 
The  same  rule  was  observed  in  numerous  ATiierican  cases. 

In  Trotter  v.  Curtis,  19  Johnston,  160,  a  commission  of 
2J  per  cent.,  having  been  charged  besides  the  legal  interest  on 
money  advanced  to  meet  drafts  on  the  acceptors,  it  was  held 
not  usurious.  In  Bartlett  v.  WUliaifns,  1  Pickering,  288,  the 
plaintiff,  having  advanced  money  on  a  vessel,  took  a  note  on 
interest  for  the  sum  advanced,  with  2J  per  cent,  on  such  sum 
as  a  commission  for  selling  the  vessel,  and  although  the  vessel 
was  not  sold,  such  note  was  held  not  to  be  usurious,  the  jury 
having  found  that  the  commission  was  not  intended  as  a  cover 
for  usury.  In  Lyman  v.Moo'se,  1  Pickering,  295, (note)  the  Court 
held  that  discounting  the  interest  at  the  time  of  making  a  loan 
v^ras  not  necessarily  usury.  It  might  be  evidence  of  a  design 
to  evade  the  statute,  but  that  was  a  question  for  the  jury. 
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It  will  thus  be  perceived  that  both  in  the  English  and 
American  cases  great  importance  is  attached  to  the  opinion  of 
the  jury.  If,  indeed,  a  usurious  contract  were  made  in  writing, 
the  construction  of  which  belongs  to  the  Court,  and  the  ques- 
tion to  be  determined  was  merely  a  question  of  law  (as  in  the 
King  v.  Ridge,  4  Price  51,)  the  functions  of  the  jury  would 
be  properly  superseded.  But  in  any  other  case  where  it  has 
been  fairly  left  to  them,  their  verdict,  I  think,  must  be 
accepted  as  decisive.  I  have  arrived  at  this  issue  after  much 
reflection  as  regards  the  loan  of  the  second  £1000  in  1856. 
Did  the  question  turn  upon  the  first,  I  should  have  had  little 
hesitation  in  holding,  that  Mr,  Baras,  having  guarded  himself 
from  the  liabilities  of  a  partnership,  as  between  Mr.  Strong 
and  him,  could  not  avail  himself  of  any  other  real  or  sup- 
posed liabilities  to  accept  the  £300  a  year  for  the  loan  of 
£1000,  and  such  other  assistance  as  he  proffered.  But  under 
the  evidence  and  the  verdict,  I  regard  the  first  £1000  as  out 
of  the  case,  and  the  settlement  of  the  jury  as  clearly  estab- 
lished. 

One  other  point  arose  on  the  trial  which  it  is  proper 
to  notice,  though  in  the  view  taken  by  the  jury  it  could  have 
no  effect  upon  the  issue.  The  defendant  claimed  by  way  of 
set  off  a  very  large  sum  for  the  excess  of  interest  he  had  paid 
since  1851,  with  interest  thereon,  and  the  only  authority  his 
counsel  cited  therefor  was  an  American  case  from  the  treatise 
published  many  years  ago.  It  now  appears  that  there  is 
abundant  authority  for  the  recovery  of  excessive  interest, 
though  such  an  action  is  rare,  and  was  never  heard  of  before 
in  our  Court.  The  leading  English  case  is  Smith  v.  Bromley, 
2  Doug.,  696.  In  New  York  a  provision  in  the  Revised 
Statutes  authorizes  the  party  who  has  paid  usurious  interest 
to  sue  for  and  recover  the  excess  above  7  per  cent,  within  one 
year,  with  costs  of  suit.  And  in  the  case  of  Wheaton  v. 
Hibbard,  20  Johnston,  290,  the  Court  said  that  independently 
of  the  statute  it  was  undeniable  that  a  party  who  has  paid 
excessive  interest  may  recover  the  excess  in  an  action  for 
money  had  and  received.  The  law  considers  the  borrower 
rather  as  a  victim  than  an  aggressor.  But  the  party  injured 
cannot  recover  any  part  of  the  principal  or  legal  interest,  and 
to  entitle  him  to  maintain  the  action  he  must  show  that  he 
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has  done  all  that  equity  requires.  The  same  rule  is  laid  down 
by  Lord  Mansfield  in  2  Doug.,  697.  In  an  action  to  recover 
back  interest,  says  he,  on  a  usurious  contract,  the  debtor  is 
obliged,  in  natural  justice,  to  pay  the  principal  and  legal 
interest.  But  for  all  above  legal  interest,  equity  will  assist 
the  debtor  to  retain,  if  not  paid,  or  an  action  will  lie  to  recover 
back  the  surplus,  if  the  whole  has  been  paid. 

On  these  principles  the  defendant  had  no  shadow  of  right 
to  his  set  off.  There  were  two  replications  to  it,  the  one 
never  indebted,  the  other  the  Statute  of  LiTnitations,  This 
last  is  an  answer  to  the  whole  claim,  except  from  1860  to 
186S,  the  excess  of  interest  in  that  period  being  £120.  But 
the  jury  having  found  that  there  was  no  usury,  of  course 
there  was  no  debt,  and  if  there  had  been  usury,  a  portion  of 
the  original  advance  and  legal  interest  thereon  beyond  the 
alleged  excess  remains  unpaid.  In  either  view,  then,  no 
defence  could  arise  on  the  set  off  and  replication  thereto 
founded  on  the  taking  of  usurious  interest. 

A  singular  case  was  heard  23rd  Decemher  last  in  the  Privy 
Council  on  appeal  from  the  Queen's  Bench  Court  of  Canada, 
entitled  Kierzkowaki  v.  Dcyinon.  The  action  was  brought  to 
recover  back  payments  made  many  years  beforje,  on  the  footing 
of  a  usurious  contract,  in  excess  of  the  sum  actually  advanced, 
and  lawful  interest  upon  that  sum.  The  history  of  the  usury 
law  in  that  Province  is  traced  in  the  report  20  i.  jT.,  N.  S,,  170, 
and  it  is  stated  that  the  claim  was  conformable  to  the  old 
French  law  for  which  the  author,  Poihier,  is  cited  in  his  Traite 
de  VUsure,  It  was  the  knowledge  of  this  law  that  doubtless 
induced  the  Dominion  Government  to  incorporate  a  like 
provision  in  their  Interest  resolutions  of  last  session,  which 
they  afterwards  withdrew,  leaving  the  law  as  it  stood  for 
another  year.  For  the  reasons  I  have  assigned,  in  conformity 
with  that  law,  I  am  of  opinion  that  the  rule  for  a  new  trial  in 
this  case  should  be  discharged. 

DesBarres,  J.,  concurred. 

DoDD,  J. — My  health,  which  has  been  extremely  precarious 
for  the  last  six  months,  tc^ether  with  paramount  duties  which 
I  was  obliged  to  attend  to,  prevented  me  preparing  an  extended 
written  judgment  in  this  cause,  but  I  have  not  neglected  the 
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cause,  but  have  given  it  as  searching  investigation  as  my  means 
would  permit,  and  have  came  to  the  conclusion  that  the  verdict 
in  favor  of  the  plaintiff  cannot  be  sustained.  After  an 
examination  of  nearly  all  the  cases  referred  to  at  the  argument, 
and  many  othei-s  not  cited,  I  did  not  suppose  there  was  a 
probability  that  a  difference  would  exist  on  the  Bench  in 
making  the  rule  absolute  for  a  new  trial.  Since  my  arrival  in 
the  city  I  have  discovered  my  mistake  in  that  respect,  and 
regret  to  find  that  I  am  obliged  to  differ  with  His  Lordship 
the  Chief  Justice  and  another  brother  Judge,  which  would 
naturally  make  me  feel  that  my  opinion  is  erroneous ;  but,  on 
the  other  hand,  sustained  as  I  will  be  by  tlie  opinion  of  my 
brother  Wilkins,  it  gives  me  confidence  in  the  belief  that  I 
still  may  be  correct  in  thinking  the  verdict  should  be  set  aside. 
It  is  not  my  intention  to  enlarge  upon  the  case,  but  confine 
myself  to  two  points  taken  at  the  argument.  First,  that  parol 
evidence  should  not  have  been  received  on  the  part  of  the 
plaintiff  to  change  or  vary  the  original  agreement  entered  into 
between  him  and  the  defendant.  That  agreement  he  was 
bound  to  stand  or  fall  bj',  and  such  evidence  as  he  was  per- 
mitted to  give  on  the  trial,  that  he  always  considered  himself 
as  a  partner  with  the  defendant  should  not  have  been  received 
in  the  face  of  his  agreement,  which,  in  express  terms,  negatives 
such  partnership.  The  agreement  is  in  the  handwriting  of  the 
plaintiff*,  and  he  guarded  himself  most  strictly,  to  prevent  the 
possibility  of  his  being  considcired  as  a  partner,  and  therefore 
was  estopped  from  going  outside  of  it,  and  shewing  that  the 
money  was  lent  upon  any  other  consideration  than  that 
expressed  in  it.  The  rule  excluding  parol  evidence  to  alter  or 
vary  a  written  contract  is  too  well  established  to  require  at 
the  present  day  that  I  should  refer  to  cases  in  support  of  it. 
The  distinction  between  a  defendant  impeaching  an  agreement 
for  fraud,  which  he  may  do  by  parol  evidence,  is  very  different 
from  a  plaintiff^  being  permitted  in  the  same  manner  to  alter 
or  vary  his  contract  in  writing.  A  party  who  impeaches  a 
deed  for  fraud  may  prove  a  different  consideration,  but  the 
party  charged  with  fraud  will  not  be  allowed  to  prove  any 
other  consideration  in  support  of  the  instrument.  Clurhon 
V.  Hanway,  2  P.  Williams,  203 ;  Doe  d.  Roberts  v.  Roberts, 
2  B.  &  Ald.^  368,  and  a  cause  of  Drinst  v.  Lord  Parker, 
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before  Sir  Page  Wood,  reported  in  tlie  Laio  Reports  for 
March,  1868.  He  said  no  single  instance  had  been  produced 
in  which  a  plaintiff,  bringin<^  forward  a  document  on  which  he 
founded  his  right,  has  been  allowed  to  say  that  the  instrument 
which  he  himself  produced  to  the  Court,  does  not  express  the 
real  agreement  into  which  he  has  entered.  It  is  true  that  in 
this  case  the  plaintift  did  not  produce  the  agreement,  but  it 
was  produced  on  the  defence,  and  as  it  was  the  foundation  of 
the  first  usurious  transaction  as  alleged  by  the  defendant 
between  them,  he  was  as  much  estopped  from  going  out  of  it 
as  if  ho  had  produced  it  himself. 

These  observations  are  equally  applicable  to  the  loan  of  the 
£1000  at  10  per  cent.,  which  also  was  made  by  an  agreement 
in  writing,  that  is,  by  letters  between  the  parties ;  by  an  otter 
by  the  defendant,  and  an  acceptance  by  the  plaintiff,  which 
offer,  when  accepted,  became  conclusive  between  them,  and 
excluded  any  explanation  by  pai  ol  on  the  part  of  the  plaintiff. 

The  second  point  is  that  the  defendant  should  not  have 
been  excluded  from  going  into  proof  of  his  set  off.  He  has 
pleaded  a  set  off,  and  his  particulars  contained  cash  payments 
commencing  in  June,  1851,  and  going  on  each  year  until  and 
involving  1863,  making  an  amount  of  near  £3000.  As  there 
was  no  replication  to  the  plea  of  set  off,  the  defendant  should 
have  l>een  permitted  to  have  given  evidence  of  the  whole 
amount  or  any  part  His  Lordship  told  the  jury  that  as  no 
English  cases  had  been  cited  to  the  contrary,  the  several 
usurious  payments  as  alleged  of  £1500  on  the  agreement,  and 
of  £500,  could  not  be  set  off  as  against  the  notes  declared  on, 
and  I  presume  from  what  His  Lordship  then  said,  if  English 
cases  had  been  cited  in  favour  of  the  set  off,  he  would  have 
heard  evidence  to  establish  it,  and  as  I  find  the  law  now  fully 
established  in  favour  of  such  a  set  off  as  the  defendant  wished 
to  prove  at  the  trial,  I  am  of  opinion,  if  there  was  no  other 
gi*ound  for  a  new  trial,  the  refusal  to  allow  the  defendant  to 
give  evidence  of  his  set  off,  is  sufficient  to  send  the  case  again 
to  a  jury.  The  only  case  I  can  find  against  the  defendant 
being  permitted  to  prove  a  set  off  in  a  case  of  usury  is  that  of 
Tomkins  v.  Bemet,  1  Salk.,  22,  but  in  a  subsequent  case, 
Clarke  v.  Shee  et  at.,  1  Cowp.,  200,  Lord  Mansfield  said  the 
case  of  Tomkins  v.  Bemet,  had  long  been  exploded,  and  the 
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case  denied  a  thousand  times.  In  Lowine  v.  Boiirdieu, 
Doug.,  472,  Lord  Mansfield  said  he  desired  it  might  not  he 
understood  that  the  Court  held  that  in  all  cases  where  money 
had  been  paid  on  an  illegal  consideration  it  cannot  be  recov- 
ered back ;  that  in  cases  of  oppression,  when  paid  for  instance 
to  a  creditor  to  induce  him  to  sign  a  bankrupt's  certificate,  or 
upon  a  usurious  contract  it  may  be  recovered,  for  in  such 
cases  the  parties  are  not  in  pari  delicto,  and  when  money  is 
paid  by  A  to  B,  in  order  to  compromise  a  qui  tarn  action  for 
usury  brought  by  B  against  A,  on  the  ground  of  an  usurious 
transaction  between  the  latter  and  one  E,  it  may  be  recovered 
back  in  an  action  by  A  for  money  had  and  received,  WilliaDis 
V.  Headley,  8  East.,  378.  The  C!ourt8  have  always  viewed  cases 
of  usury  as  cases  of  oppression,  and  the  taking  advantage  of 
the  necessities  of  the  borrower,  and  have  permitted  the  moneys 
paid  under  such  circumstances  to  be  recovered  back. 

The  fact  in  the  present  case  of  the  agreement  for  the  first 
£1000,  after  payment  with  most  shameful  usurious  interest 
up  to  the  time  for  which  the  money  was  borrowed,  did  not 
exclude  the  defendant  from  his  action  to  recover  it  back,  or 
make  it  a  set  off  in  the  present  action,  merely  because  the 
parties  at  the  close  of  the  transaction  agreed  to  give  up  and 
destroy  the  usurious  instrument.  This,  in  my  opinion,  did 
not  alter  the  rights  of  the  defendant,  nor  prevent  him  on  the 
following  day  bringing  his  action  to  recover  the  money  back, 
and  if  the  next  day,  at  any  subsequent  time  until  barred  by 
law.  It  is  not  like  the  case  where  usurious  securities  have 
been  destroyed  by  mutual  consent,  and  a  new  promise  by  the 
borrower  to  pay  the  principal  and  legal  interest  That  has 
been  held  to  be  binding,  2  Taunt,  184;  1  Camp.,  165.  In 
every  view  I  have  taken  of  this  case,  it  appears  to  me  to  be 
usurious  from  the  commencement  to  the  end,  and  therefore  I 
think  the  rule  for  a  new  trial  should  be  made  absolute. 

WiLKiNS,  J. — ^The  defence  in  this  case  predicates  usury 
arising  out  of  two  distinct  written  contracts  between  the  parties, 
and  resulting  in  the  notes  for  which  the  action  is  brought 
The  connection  of  the  instrument  sued  on  with  the  second 
written  contract  is  admitted.  But  the  plaintiff  asserts,  and 
the  learned  Chief  Justice,  who  tried  the  cause,  considers  the 
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verdict  to  have  established,  that  the  first  contract  was  at  an 
end  by  paj^ment  of  the  money  mentioned  in  it  in  full  before 
either  of  the  promissory  notes  was  given.  It  appears  to  me, 
however,  that  although  a  question  was  put  to  the  jury  on  that 
point,  it  cannot  be  considered  to  have  been  answered  by  a 
verdict  which,  without  saying  anything  expressly  in  reply  to 
the  question  submitted,  merely  gives  the  plain tiflF  half  the 
amount  to  which  he  was  entitled  if  the  notes  were  valid.  The 
Chief  Justice  calls  it,  and  very  properly  too,  a  compromise 
verdict,  and  because  it  is  such  I  think  no  inference  can  be 
drawn  from  it  by  the  Court  to  determine  the  question,  on 
which  the  jury  were  required  to  speak.  It  seems  to  me,  then, 
to  be  a  point  still  open  for  inquiry,  and  if  a  final  decision  of 
the  matter  in  controversy  depended  on  it,  as  indeed  it  does 
not,  in  view  of  the  connection  of  the  notes  with  the  other 
agreement,  the  case  would  have  to  be  remitted  to  another  jury. 
The  fii-st  agreement,  if  those  promissory  notes  represented  it 
by  substitution,  would,  in  my  opinion,  per  ae,  and  on  its  internal 
evidence  impart  to  the  latter  a  character  of  usury.  I  will 
consider  it,  and,  apart  from  the  extrinsic  evidence  admitted, 
because  considerations  relating  to  it  apply  in  principle  to  the 
second  agreement,  of  which  the  connection  with  the  notes  is 
not  disputed.  By  the  first  agi'eement  the  defendant  bound  him- 
self to  pay  £300  a  year  absolutely,  and  £60  a  year  on  a  contem- 
plated contingency  happening.  What  were  the  plain tifi*'s 
obligations  under  the  instrument  as  expressed  therein  ?  The 
answer  is  to  advance  to  defendant  £1000  currency,  and  to  give 
him  a  letter  of  credit  for  £1000  sterling.  The  instrument 
raised  no  other  obligation  on  the  plaintiff  whatever. 

What  this  Court  has  to  consider  on  the  point  under 
immediate  consideration  is  what  the  legal  effect  of  this  contract 
ivas  at  the  time  when  it  was  entered  into.  It  would  be  utterly 
fallacious  to  consider  it  in  view  of  any  acts  done  gratuitously 
by  either  of  the  parties  after  its  execution.  It  was  most 
important  to  our  judicial  inquiry  to  consider  that,  although 
the  agreement  contains  the  vague  and  undefined  phrase  "  with 
other  assistance  in  business,"  it  imposed  on  the  plaintiff  no 
obligation  to  advance  by  way  of  assistance  to  the  defendant  one 
shilling  after  the  execution  of  the  instrument.     In  striking 

contrast  with  this  the  plaintiff  took  care  to  bind  the  defendant 
30 
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nevertheless  to  pay  him  £300  per  annum,  the  sole  consideration 
for  which  was  an  advaiice  by  the  plaintiff  of  £1000  currency  at 
the  time  of  the  execution  of  the  instrument,  and  an  engage- 
ment to  furnish  him  with  a  letter  of  credit  for  £1000sterlin£r. 
In  construing  the  first  agreement,  we  must  bear  in  mind  as  a 
pregnant  fact  that  it  recites,  as  emanating  from  the  defendant, 
a  proposal  to  plaintiff  in  these  words:  "Whereas  the  said 
Strong  has  applied  to  the  subscriber,  (BarsaJ  for  the  loan  of 
£1000  currency,  and  for  a  letter  of  credit  to  his  agent  for 
£1000  sterling."  This  is  what  alone  defendant  asked  for, 
and  this  recital  chai-acterizing  the  transaction  measures  the 
limit  of  the  plaintiff's  obligation  to  him. 

It  appears  to  me  that  by  the  clearest  principles,  and 
especially  in  view  of  the  distinction  between  cases  of  patent 
and  latent  ambiguity  in  written  instruments,  these  superadded 
words  occurring  in  the  first  agreement,  viz.,  "  with  other  assis- 
tance in  business,"  (none  being  expressed.)  "  and  for  the  risk 
incurred  by  the  said  /.  W.  Barss  in  advancing  the  aforesaid 
sum,"  (there  being  no  risk  intimated,  but  a  mere  loan,)  must  be 
in  construing  the  instrument  struck  out  of  consideration. 
Moreover,  the  words  "  with  other  assistance  in  business," 
grammatically  considered,  plainly  import  assistance  given 
before  or  at  the  time  of  the  execution  of  the  agreement. 
Even  if  they  be  tortured  into  a  prospective  meaning,  they,  as 
already  intimated,  raise  no  legal  obligation.  If,  in  the  last 
mentioned  view  of  them,  parol  evidence  were  admitted  to 
explain  them,  not  only  would  a  well-known  rule  of  evidence 
be  violated,  but  such  a  course  of  proceeding  at  a  trial  would 
afford  a  fatal  facility  for  evasion  of  the  usury  laws  which, 
while  they  exist,  this  Court  is  bound  to  uphold. 

The  correspondence  forming  the  written  contract  touching 
the  second  £1000  is  marked  by  these  words  of  defendant, 
which  conclude  that  correspondence,  viz.,  "I  will  take  the 
£1000  at  ten  per  cent.,  and  pay  one  per  cent,  for  your  (plain- 
tiff's) name  on  notes  when  I  shall  require  them."  After  this 
explicit  statement  of  the  terms  of  the  contract  it  became 
immatei-ial  whether,  otherwise  than  according  to  its  express 
provisions,  the  plaintiff  subsequently  advanced  to  defenduit 
£5  or  £5000,  or  whether,  in  relation  to  what  he  advanced,  he 
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might  havo  charged  a  rate  of  commission  which  he  did 
not  charge.  The  learned  Chief  Justice,  however,  in  his  judg- 
ment, has  told  us,  after  pointing  out  the  large  amount  of 
actual  advances^  and  the  rate  of  commission  which  he  assumed 
plaintiff  might  have  charged,  but  which  was  not  charged,  that 
he  left  it  to  the  jury  to  consider  whether  the  defence  was 
founded  in  truth,  or  was  a  mere  pretext  to  cover  a  usurious 
contract.  In  my  judgment  the  express  terms  of  the  agree- 
ment precluded  the  case  from  being  so  put  to  the  jury.  It 
could  not  become  a  legitimate  subject  of  their  inquiry  whether 
two  and  a  half  per  cent,  commission  on  advances,  added  to 
legal  interest  on  £1000  lent,  would  or  would  not  exceed  ten  per 
cent,  on  £1000.  The  second  agreement  contemplated  no 
advances  to  be  made  by  plaintiff  to  defendant,  save  such  as 
defendant  might  require,  and  for  those  the  latter  was  to  pay 
a  specified  and  limited  commission  of  one  per  cent.  After 
this  how  could  it  be  competent  for  the  jury.  He  considers 
(and  yet  this  was  submitted  as  a  consideration  to  govern  their 
verdict)  that  plaintiff  advanced  to  defendant  Xl4,600,  and 
charged  no  higher  commission  than  one  per  cent,  on  any  part 
of  it,  and  no  commission  on  a  large  part  of  it,  whereas  he 
might,  as  they  were  instructed,  have  charged  on  the  whole  of 
it  two  and  a  half  per  cent.  The  contract  was  indisputably  to 
the  effect  that  for  the  loan  of  £1000,  irrespective  altogether  of 
future  advances,  otherwise  specially  provided  for,  defendant 
was  to  pay  ten  per  cent,  interest.  The  second  agreement 
shows  conclusively,  on  its  very  face,  that  commission  was  not 
included  in  the  ten  per  cent.  I  cannot,  therefore,  concur  in 
the  view  expressed  by  the  Chief  Justice,  that  the  second 
agreement  was  a  mixed  transaction,  involving  other  things 
which  plaintiff  did  under  it,  besides  permitting  defendant  to 
retain  his  money.  Such  was  the  contention  of  plaintiffs 
counsel,  and  the  opinion  of  the  learned  Chief  Justice  sanctions 
and  adopts  it.  That  agreement  is,  in  my  opinion,  (apart  from 
prospective  advances,  with  which,  being  provided  for  by  a 
special  compensation,  we  have  nothing  to  do  in  the  case  before 
us,)  a  pure  and  unmixed  contract  for  the  loan  of  £1000,  at  ten 
per  cent  interest,  and  the  notes  in  question,  if  substituted  for 
that  sum  or  any  part  of  it,  are  therefore  usurious.  Whether 
that  substitution  existed  was,  of  coarse,  for  the  jury,  but 
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its  existence  was  an  uncontradicted  fact  It  was  the  only  ques- 
tion for  the  jury  presented  by  the  case.  The  construction  of 
the  written  agreement  was  for  the  Court  alone.  (TheKingx, 
Ridge,  4  Rice,  81.)  Both  of  them  were  tainted  with  the 
vice  of  usury,  and  the  notes  that  sprung  from  them  inherited 
from  their  parents  the  original  sin.  In  my  opinion  the  rule 
should  be  made  absolute. 
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Plaihtift,  beinff  mi  alien,  purchaaed  from  k.  S.  one-foarth  of  the  eehooner  Anaeoada. 
The  purchase  money  waa  paid,  but  Uiere  waa  no  contract  in  writing,  or  anj  blU  of  aale  exe- 
cuted, nor  waa  any  bill  of  aale  or  tntnafer  erer  demanded  by  plaintiff,  but  it  waa  agreed  that, 
in  the  event  of  A.  S.  (who  waa  atill  to  be  conaidered  aole  owner  aa  regmnled  third  partia) 
■elllnff  the  three  remaining  fourths,  he  ahool  d  alao  aell  the  plalntifl*a  fourth.  A.  8.  harinf 
died,  his  executora  aold  hia  intereat,  but  did  not  sell  that  of  plaintiff  who,  then,  brought  bis 
action  for  breach  of  the  agreement. 

Held,  thU  plaintiff,  aa  an  alien,  being  disqualified  finom  taking  a  bOl  of  sale  or  tcansferof 
a  British  Tesael,  under  17  &  18  Vic,  chiip.  101,  the  agreement  sued  on  wu  made  in  eTasioD  c( 
the  statute,  and  oould  not  be  enforced. 

DesBarres,  J.,  now,  (July  20th,  1869,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  tried  before  me  at  Amherst,  in  June 
Term,  1868.  There  was  a  verdict  for  the  plaintiff  for  $350, 
and,  on  motion  of  defendant's  counsel,  a  rule  was  granted  to 
set  it  aside  on  the  following  grounds : 

1st.  That  there  was  no  evidence  to  sustain  the  first  coant 
for  money  had  and  received. 

2nd.  That  there  was  no  proof  of  the  breach  of  the  agree- 
ment set  out  in  either  of  the  special  counts. 

3rd.  That  the  contract  was  in  its  nature  an  impossible 
contract. 

4th.  That  there  was  no  breach  charged  or  proved  by  the 
testator. 

5th.  That  the  executors  were  not  legally  bound  to  fulfil 
the  contract. 

6th.    That  the  verdict  was  against  law  and  evidence. 

7th.  That  the  several  amendments  made  by  the  leave  of 
the  Court  ought  not  to  have  been  allowed. 
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Tlie  plaintiff,  by  Lis  writ,  in  the  first  place,  declared  that  the 
defendants,  as  executors,  &;c.,  of  Amo8  Seaman,  deceased,  were 
indebted  to  him  for  money  received  by  the  said  Atoos  Seaman, 
in  his  life  time,  from  the  plaintiff  for  the  price  of  one-quarter 
or  sixteen  sixtv-fourth  shares  of  the  schooner  Anaconda,  sold 
by  the  said  Amos  Seaman,  in  his  life  time,  to  the  said  plaintiff, 
but  never  conveyed  or  transferred  to  him,  either  by  the  said 
Amos  Seaman,  in  his  life  time,  or  by  the  defendants,  as  his 
executors  since  his  decease;  also  for  goods  sold  to  the  said  Amos 
SeamxLn ;  for  money  lent  and  paid  by  plaintiff  to  the  said  Am^os 
Seamun,  in  his  life  time ;  and  for  interest  and  money  due  to 
him  by  said  Amos  Seaman  on  an  account  stated. 

Three  counts  were  added  to  the  plaintiffs  declaration  by  the 
leave  of  the  Court ;  two  on  the  day  before  the  trial,  and  another 
during  the  trial,  setting  out  with  some  variations  in  each  an 
agreement  alleged  to  have  been  made  between  the  plaintiff  and 
the  said  Amos  Seaman,  in  his  life  time,  whereby  the  plaintiff 
agreed  to  buy,  and  the  said  Am^os  Seaman  agreed  to  sell, 
one-quarter  or  sixteen  sixty-fourth  shares  of  the  schooner 
ATioconda,  of  which  the  said  Amos  Seamxin  was  the  registered 
owner.  The  first  added  count  sets  out  that  the  said  Amos 
Seamo/n,  in  his  life  time,  having  purchased  the  Anaconda  to 
carry  stones  to  market  from  his  stone  quarries  at  Minudie, 
of  which  the  plaintiff  was  the  lessee,  proposed  to  sell  to  the 
plaintiff  a  share  in  that  vessel,  and  agreed  that  if  the  plaintiff 
would  take  such  share  or  interest  in  the  vessel,  she  should  be 
kept  and  continued  in  the  trade  for  which  she  was  bought 
while  she  remained  the  property  of  the  plaintiff  and  the  said 
Amos  Seaman,  and  that  if  the  said  Am.os  Seaman  should  sell 
or  dispose  of  any  part  of  said  vessel,  the  share  of  the  plaintiff 
should  be  sold  at  the  same  time.  That  the  plaintiff  agreed  to 
purchase  the  said  one-fourth  of  said  vessel,  on  those  terms  and 
condition?,  for  the  sum  of  8500,  which  the  said  AmosSeamo/n 
agreed  to  accept,  and  did  accept,  as  the  price  of  such  one-fourth 
part  or  share  of  said  vessel.  That  the  said  vessel  was  registered 
in  the  name  of  the  said  Amos  Seaman,  and  during  his  life  time 
was  kept  exclusively  employed  in  the  trade  for  which  she  was 
purchased,  but  that  on  the  death  of  the  said  Amos  Seamo/a, 
the  defendants,  as  executors,  and  in  violation  of  said  agreement, 
and  contrary  to  good  faith,  sold  three-fourth  parts  of  said 
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vessel,  and  withdrew  her  from  the  trade  of  carrying  stones  to 
market,  without  the  consent  and  against  the  will  of  the 
plaintiff,  whereby  the  vessel  became  entirely  useless  to  the 
plaintiff,  and  he  greatly  damaged.  The  second  added  count 
was  in  substance  the  same  as  the  first.  The  third  count  added 
at  the  trial,  and  on  which  the  plaintiff  relied,  is  in  these  words : 
"  The  plaintiff  also  says  that  it  was  agreed  by  and  between 
the  plaintiff  and  the  said  Amoa  Seaman^  in  his  life  time,  in 
consideration  of  the  plaintiff  taking  one-fourth  share  or  interest 
in  the  said  vessel,  that  if  the  said  vessel  was  sold  the  share  or 
interest  of  the  said  plaintiff  in  the  said  vessel  should  be  sold 
as  well  as  the  share  or  interest  of  the  said  Amos  Seaman, 
And  the  plaintiff  says  that  he  performed  his  part  of  said 
agreement.  Yet  the  defendants,  executors  as  aforesaid,  sold  the 
said  share  and  interest  of  the  said  Amos  Seaman  deceased, 
against  the  will  and  consent  of  said  plaintiff,  but  did  not  sell 
the  interest  of  the  plaintiff  according  to  the  said  agreement. 
By  reason-  whereof  the  plaintiff  was  greatly  damaged  and 
injured." 

To  this  action  the  defendants  pleaded,  first,  that  the 
defendants  were  never  indebted  to  the  plaintiff  as  executors, 
&c.,  as  alleged  in  the  plaintiff^s  writ  and  declaration.  Secondly 
to  the  first  count  that  at  or  about  the  time  of  the  alleged 
purchase  of  the  sixteen  sixty -foui*th  shares  of  said  vesssel  from 
the  said  Am^s  Seaman,  in  his  life  time,  and  the  supposed 
payment  therefor  was  made  to  him  by  plaintiff  in  1862,  the 
plaintiff  received  and  took  the  vessel  in  his  possession,  and 
sailed,  used  and  employed  her  in  his  trade  and  business  of 
carrying  stones,  &c.,  from  that  time  hitherto,  and  during  all 
that  time  collected  the  freights  and  earnings  of  said  vessel, 
amounting  to  a  large  sum  of  money,  which  he  retained  and 
applied  to  his  own  use  and  never  accounted  for.  And.  lastly, 
that  the  said  Amos  Seaman,  in  his  life  time,  was  always  ready, 
and  the  defendants,  as  executors,  &c.,  since  his  death,  have 
always  been  ready  and  willing  to  execute  a  bill  of  sale  to  him  of 
the  said  sixteen  sixty-fourth  shares  when  thereunto  requested. 
And  for  pleas  to  the  added  counts  the  defendants  pleaded, 
first,  that  said  Am^s  Seaman  did  not  make  the  agreement 
alleged ;  and,  second  and  lastly,  that  the  said  Am^os  Seaman, 
deceased,  in  his  life  time,  and  defendants,  as  executors,  &e., 
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since  his  death,  performed  and  fulfilled  all  their  agreement 
with  the  plaintiff  respecting  the  said  vessel. 

Upon  these  pleas  issue  was  taken,  and  the  jury  having 
rendered  a  general  verdict  in  favor  of  the  plaintiff,  the  question 
is  whether  it  can  be  sustained.  In  aroqiinor  this  case  the  learned 
counsel  for  the  defendant,  passing  over  all  the  grounds 
mentioned  in  the  rule,  took  a  ground  of  objection  not  raised 
or  hinted  at  on  the  motion  for  a  nonsuit,  that  is,  that  the 
plaintiff,  being  an  alien,  is  incapable  of  and  disqualified  by  the 
Mercfiant  Shipping  Act  of  17  and  18  Vic,  chapter  104,  from 
having  and  holding  any  share  or  interest  whatever  in  a  British 
ship,  and  that  the  agreement  made  between  the  plaintiff  and 
Amos  Seaman  for  the  purchas9  of  the  Anaconda,  being  a 
contravention  of  that  Act,  the  plaintiff  was  not  entitled  to 
recover.  The  learned  counsel  for  the  plaintiff  complained  of 
surprise,  and  in  opposing  the  rule  contended  that  the  learned 
counsel  for  the  defendants  ought  to  have  been  confined  to  the 
grounds  specified  in  the  rule,  and  cited  cases  in  support  of  that 
contention,  among  others  the  case  of  Cox  v.  Kitchen,  1  B.  &P., 
338,  and  the  case  of  Oihbs  v.  Pike,  1  Dowl.,  (N.  S.,;  409,  which 
certainly  do  sustain  the  position  taken.  But  referring  to  the 
sixth  ground  of  objection  mentioned  in  the  rule,  viz.,  that  the 
verdict  was  agaiast  law  and  evidence,  I  think  the  defendants' 
counsel  was  entitled  to  avail  himself  of  the  new  ground  of 
objection,  though  I  must  say  that  if  it  was  intended  to  be 
insisted  upon,  it  ought,  I  think,  to  have  been  made  at  the  trial. 
This  is  an  objection  that  strikes  at  the  very  foundation  of  the 
present  action,  for  it  cannot  for  a  moment  be  pretended  that 
any  foreigner  under  our  Navigation  Laws  and  Registry  Acts 
can  have  or  hold  any  share  or  title  in  a  British  ship.  A 
foreigner  is,  however,  at  liberty  to  maintain  an  action  in  this 
Court  upon  any  personal  conti-act  not  made  in  contravention 
of  any  existing  law,  and  the  question  here  is  whether  the 
agreement  declared  upon  and  proved  to  have  been  made 
between  the  plaintiff  and  Amos  Seaman,  in  his  life  time,  is  of 
such  a  character  as  could,  if  not  fulfilled,  have  been  enforced 
by  the  plaintiff  as  an  alien,  (for  he  admits  himself  to  be  one,) 
against  Seaman  himself  in  his  life  time,  and  can  now  be 
enforced  against  the  defendants  as  his  executors.  Our  attention 
was  directed  at  the  arsrument  to  several  cases  that  were  con- 
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sidered  as  having  a  bearing  on  the  present,  to  which,  among 
others,  I  will  briefly  refer.  The  first  in  the  order  of  time  is 
that  of  Camden  v.  Anderson,  5  T.  R.,  709.  That  was  an  action 
on  a  policy  of  insurance  on  freight  valued  at  a  certain  sum. 
There  were  three  plaintiffs  on  the  record,  Cwmden,  Calvert  and 
King,  in  whose  name  the  policy  was  effected.  The  declaration 
consisted  of  two  counts,  the  first  of  which  averred  the  interest 
to  be  in  the  three  plaintiffs,  and  the  second  averred  it  to  be  in 
•  the  plaintiffs  and  one  Curtis,  It  was  proved  on  the  part  of 
the  plaintiffs  that  the  ship  in  question,  the  freight  of  which  was 
the  subject  of  insurance,  had  been  paid  by  the  four  persons 
mentioned  in  the  last  count,  who  were  in  partnership.  In 
defence  of  which  the  defendants  produced  a  register  in  the 
names  of  Camden  and  Calvert,  and  it  was  insisted  that  as  the 
plaintiffs'  title  to  freight  arose .  only  from  their  ownership,  the 
register  was  decisive  evidence  that  no  other  persons  than  those 
two  were  interested  in  the  property.  There  was  no  count  in 
the  declaration  stating  the  interest  to  be  in  the  two  registered 
owners.  The  plaintiff  took  a  verdict  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  and  a  rule  for  that 
purpose  was  obtained.  It  was  held  that  as  this  was  an  action 
for  freight  which  could  only  be  maintained  in  consequence  of 
ownership,  the  plaintiffs,  though  all  of  (hem  had  'paid  for  the 
ship,  were  not  entitled  to  recover,  because  it  appeared  that 
the  four  partners  had  neither  a  legal  nor  equitable  title  to  the 
ship,  the  title  being  in  the  two  registered  owners,  Camden 
and  Calvert  only. 

Biddell  v.  Leeder,  1  B.  &  C,  327,  (not  cited,)  was  an  action 
of  special  assumpsit  on  an  agreement  to  indemnify  the  plaintiff 
against  certain  charges  and  expenses  that  he  might  be  liable 
to  pay  on  account  of  certain  shares  in  a  vessel  which  he  agreed 
to  sell  and  convey,  and  did  subsequently  convey,  by  bill  of  sale 
to  the  defendants.  The  question  was  whether  the  agreement 
was  a  valid  agreement,  or  void  because  it  did  not  recite  the 
certificate  of  re^stry  of  the  vessel.  It  was  held  that  the 
agreement  to  transfer  the  shares  of  the  vessel  was  void  by  34 
George  III.,  chapter  68,  section  14,  because  it  did  not  contain 
a  recital  of  the  certificate  of  registry,  and  a  nonsuit  was 
accordingly  entered.  Bayley,  J.,  in  that  case  says :  "  The 
object  of  the  Register  Acts  was  to  make  it  notorious  who  has 
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the  legal  interest  in  or  anything  to  do  with  the  ownership  or 
control  of  ships,  and  to  remove  all  secrecy  upon  the  subject ;" 
and  Hclroyd,  J.,  says :  "  The  object  of  the  Register  Acta  is  said 
to  be  the  disclosure  of  persons  beneficially  interested  in  ships. 
Such  a  construction  must,  therefore,  be  put  on  those  acts  as 
will  carry  that  intention  into  effect.  But  if  we  were  to  decide 
that  this  agreement  is  not  within  the  34th  Oeorge  JIL,  chapter 
68,  section  14,  we  should  both  take  it  out  of  the  words  and 
defeat  the  object  of  the  enactment.  The  34th  George  III., 
chapter  68,  section  14,  requires,  before  a  registry  is  made  of 
an}*  ship,  that  an  oath  should  be  taken  disclosing  all  the 
persons  beneficially  interested  therein,  and  the  subsequent 
provisions  relating  to  the  indorsements  on  the  certificate  and 
and  the  recital  in  every  transfer  have  the  same  object  in  view. 
Here  the  bargain  was  for  a  present  price  to  be  immediately 
secured  with  legal  interest.  An  agreement  was  made  on  the 
one  part  to  sell,  on  the  other  to  buy,  and  the  benefit  on  each 
side  was  to  arise  immediately ;  that  makes  the  instrument  oper- 
ate as  a  present  sale."  Hughes  v.  Morris,  2  DeG.  M.  &  G.,  349 ; 
S.  C.  12,  L.  &  K,  291.as  a  case  in  which  a  bill  was  filed  for  specific 
performance  of  an  agreement  for  the  sale  of  forty  sixty- fourth 
shares  of  a  vessel,  formerly  the  property  of  persons  who  had 
become  bankrupt,  and  the  defendants  were  the  creditors 
assignees.  The  forty  sixty-fourth  shares  were  put  up  at  public 
auction,  as  belonging  to  the  assignees.  The  third  condition  of 
sale  provided  that  the  purchaser  should  pay  to  the  auctioneer 
immediately  after  the  sale  a  deposit  at  the  rate  of  ten  per  cent, 
upon  the  amount  of  purchase  money,  and  sign  an  agreement 
for  payment  of  the  remainder  to  the  solicitor  of  the  vendors 
on  the  30th  April,  or  earlier  if  the  purchaser  should  be  prepared, 
when  the  purchase  was  to  be  completed  by  the  possession  of 
the  vessel  being  given  up  to  the  purchaser.  The  sixth  con- 
dition of  sale  was  that  upon  payment  of  the  remainder  of  the 
purchase  money,  the  purchaser  should  have  a  bill  of  sale  of  the 
assignee  s  interest  in  the  forty  sixty-fourth  shares  of  the  vessel, 
and  that  the  vendor  should  not  be  obliged  to  produce  any 
document  or  other  evidence  whatever  other  than  and  except 
the  certificate  of  registry  and  the  bill  of  sale  from  the  bankrupt 
to  the  assignees.  The  plaintiff,  through  his  agent,  became 
the  purchaser  of  the  forty  sixty-fourths  at  the  auction  for 
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£375,  and  thereupon  the  agent  of  the  assignees  and  the  agent 
for  the  plaintiff  signed  a  memoranda  m  of  agreement  to  the 
effect  that  plaintiff,  through  his  agent,had  become  the  purchaser 
of  the  shares,  subject  to  the  conditions  of  sale,  for  the  sum  of 
£375,  and  had  paid  the  vendor's  solicitor  £37  10s.  as  a  deposit 
of  10  per  cent,  upon  the  purchase  money  in  part  payment,  and 
that  the  plaintiff  agreed  to  pay  the  remainder  of  the  purchase 
money  at  the  time  of  payment  mentioned  in  the  said  conditions, 
and  that  upon  payment  the  vendor  would  execute  a  transfer 
or  bill  of  sale  of  such  shares  according  to  such  conditions.  On 
the  29th  of  April  the  plaintiff  paid  £240  further  on  account  of 
the  purchase  money,  and,  on  the  10th  of  May,  a  further  sum 
of  £50.  Xhe  residue  of  the  money,  however,  was  not  paid,  and 
the  bill  of  sale  was  not  executed,nor  was  the  contract  registered 
in  conformit)'^  to  the  Ship  Registry  Act,  8  and  9  Fie.,  chapter 
89,  section  34.  The  plaintiff  afterwards  made  a  tender  of  the 
balance  of  the  purchase  money,  but  the  defendants  refused  to 
accept  it,  and  then  the  bill  was  filed  for  a  specific  performance. 
Lord  Justice  Knight  Bruce,  in  his  judgment,  says :  ''  The 
question  before  us  turns  upon  the  construction  of  the  34th 
section  of  the  8th  and  9th  Vic.,  chapter  89,  assisted  more  or 
less  by  the  residue  of  the  Act.  It  is  a  section  differing  in 
phraseology,  at  least,  from  the  law  upon  the  same  portion  of 
the  subject  as  it  had  at  some  time  before  existed,  a  difference 
which  has  been  plausibly  contended  to  have  a  bearing  upon 
the  construction,  and  certainly  is  not  to  be  disregarded  entirely. 
It  is  clear  that  the  legislature  considered  itself  as  providing 
for  that  which  was  matter  of  public  policy,  of  general  interest, 
when  it  thus  provided.  Now  this  is  the  case  of  a  part  of  a 
vessel  belonging  to  some  one  of  the  Queen's  subjects,  and 
registered,  that  has  been  sold  to  another  of  the  Queen's  subjects 
in  this  sense  that  it  has  been  contracted  to  be  sold  by  an 
agreement  in  writing,  one  of  the  provisions  of  the  agreement 
being  that  the  purchaser  shall  be  at  the  risk  of  the  vessel  and 
stores  from  the  knocking  down  of  the  hammer,  which  is  a 
time  simultaneous  in  effect  with  the  signature  of  the  contract 
or  proviso  to  it.  The  contract  does  not  to  any  extent,  or  in 
any  manner,  either  accurate  or  inaccurate,  recite  the  certificate 
of  registry.  It  is  said  that  this  is  of  n'o  importance,  because 
the  contract  is  not  a  bill  of  sale,  and  that  although  it  Ls  an 
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instrument  in  ^writing,  yet  it  does  not  effect  a  transfer.  The 
distinction  appears  to  be  immaterial  with  regard  to  the 
equitable  principles  which  are  here  called  into  action.  What 
the  legislature  had  in  view  was  not  merely,  as  I  apprehend, 
the  passing  or  not  passing  of  what  we  call  the  legal  estate, 
but  substantially  this, that  whenever  property  in  a  vessel  should 
be  changed,  it  should  be  changed  in  a  particular  way.  Now 
whether  there  is  a  sale  or  a  contract  for  a  sale  can  make  no 
difference.  A  contract  for  a  sale  is,  in  view  of  a  Court  of 
Equity,  a  sale ;  whether  an  actual  transfer  is  made  is  of  no 
consequence,  if  a  transfer  is  again  to  be  made,  because  that 
which  is  agreed  to  be  done  is,  in  the  view  of  the  Court  of 
Equity  for  many  purposes  held  to  be  done.  If  the  argument 
were  to  prevail,  that  what  this  Act  directs  with  respect  to  a 
sale  or  transfer  does  not  extend  to  a  contract  for  sale,  or  a 
contract  to  transfer,  we  should  in  effect,  as  it  seems  to  me,  be 
repealing  so  much  of  the  Statute  ;  because  the  legal  title  might 
remain  unchanged  upon  the  registry,  and  the  equitable  interest 
might  be  continually  the  subject  of  transmission  from  pei-son 
to  person  in  a  manner  utterly  contravening  the  provisions  of 
the  Act  of  Parliament.  A  Court  of  Equity  is  bound  to  follow 
the  law  where  the  public  interest  is  concerned.*' 

In  irCaZmont  v.  Rankin,  2  DeG.,  M.  &  G.,  403,  the 
Lord  Chancellor,  Lord  St  Leonards,  held  that  the  provisions 
of  the  ship's  registry  Acts  applied  equally  to  contracts  as  to 
sales.  He  says,  "  I  apprehend  the  true  construction  of  the 
statutes  of  the  3  &  4  William  /F.,  chap.  55,  and  8  &;  9  Vic- 
toria, chap.  89,  to  be  that  no  contract  can  be  valid  unless  it 
complies  with  the  conditions  prescribed  in  those  acts.  The 
Legislature  as  it  appears  to  me  did  not  by  the  recent  acts 
abolish  or  repeal  the  law  as  regards  the  regulation  of  contracts, 
but  it  continued  in  a  general  form  the  same  regulations  as  to 
contracts  which  had,  theretofore,  been  imposed,  and,  I  think, 
those  general  terms  are  sufficient  so  as  to  require  that  every 
contract  shall  be  registered  in  compliance  with  the  acts."  The 
case  of  Duncan  v.  Tindall,  13  C.  B.,  258,  (not  cited)  was  an 
action  of  assumpsit  for  the  noncompletion  of  a  verbal  agree- 
ment for  the  purchase  of  a  ship.  It  was  insisted  on  the  part 
of  the  defendant  that  the  plaintiff  was  precluded  from  recov- 
ering by  the  ship  registry  act  of  8  &  9  Victoria,  chap.  89, 
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sec.  34,  for  want  of  a  bill  of  sale  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry 
of  such  ship  or  the  principal  contents  thereof.  A  verdict  was 
found  for  the  plaintiff,  and  leave  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

The  case  was  very  ably  argued  on  both  sides  on  a  rule 

obtained  for  that  purpose  when  all  the  cases  bearing  on  the 

question  were  fully  reviewed,  and  it  was  held  that  an  action 

did  not  lie  on  the  agreement,  and  that  no  action  would  lie  on 

an  executory  contract  for  the  sale  or  transfer  of  a  ship  unless 

the  contract  contained  a  recital  of  the  certificate  of  registry 

pursuant  to  that  statute.    Jervis,  C.  J.,  says,  "  Looking  to  the 

course  of  legislation  before  the  passing  of  the  34  Geo.  IIL, 

chap.  68,  there  is  no  doubt  that  that  statute  intended  to 

enact,  and  expressly  did  enact  that  no  contract  whatever  for 

the  sale  or  transfer  of  a  ship  should  be  valid  unless  by  bill  of 

sale  or  other  instrument  in  writing  containing  a  recital  of  the 

certificate  of  registry,  or  the  principal  contents  thereof.  There 

is  no  doubt  that  the  Legislature,  by  the  6  Oeo.  i"F.,  chap.  110, 

did  not  intend  to  annul  the  previous  acts,  but  profess  to 

exhibit  more  perspicuously  and  comprehensively  the  various 

provisions  contained  in  them.    Looking  to  the  policy  of  the 

statutes,  to  the  subject  matter  of  legislation,  to  the  nature  of 

the  vessels,  to  the  interests  of  the  parties,  to  the  rights  and 

privileges  meant  to  be  given  to  British  owners  of  British 

vessels,  and  to  the  notice  which  it  was  thought  easential  that 

parties  dealing  with  the  owners  should  have,  I  think  that 

unless  we  hold  that  the  34th  section  of  the  8  &  9  William, 

chap.  89,  the  words  of  which  are  the  same  as  those  of  the 

6  George  IV. y  chap.  110,  sec  31,  and  3  &  4  William  IV.,  chap. 

55,  sec.  41,  does  in  fact  re-enact  the  former  provisions  as  to 

the  sale  and  transfer  of  ships,  and  includes  all  contracts  for 

that  purpose,   we    shall  be  allowing  all  the  inconveniences 

which  it  was  the  intention  of  the  legislature  to  obviate.   That 

section  enacts  **  that  when  and  so  often  as  the  property  in 

any  ship  or  vessel,  or  any  part  thereof  belonging  to  any  of 

Her  Majesty's  subjects,  shall,  after  registry  thereof,  be  sold  to 

any  other  or  others  of  Her  Majesty's  subjects,  the  same  shall 

be  transferred  by  bill  of  sale  or  other  instrument  in  writing, 

containing  a  recital  of  the  certificate  of  registry  of  such  ship 
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or  vessel,  or  the  principal  contents  thereof,  otherwise  such 
transfer  shall  not  be  valid  or  effectual  for  any  purpose  what- 
ever, either  in  law  or  equity."  It  follows  from  these  words, 
without  even  speculating  upon  the  intention  of  the  act,  that 
where  there  is  a  sale  it  must  be  followed  by  a  transfer,  and 
that  transfer  is  to  contain  certain  things  or  a  recital  of  the 
certificate  of  registry,  or  the  principal  contents  thereof.  If  it 
does  not  contain  that,  the  transfer  is  to  be  void ;  therefore,  as 
Lord  Justice  Knight  Bruce  says,  in  Hughes  v.  Morris,  there 
can  be  no  sale  except  by  a  transfer  in  writing,  containing  the 
recital  required  by  the  act:  and  the  statute  applies  as  well  to 
a  contract  for  sale  as  to  an  absolute  sale  of  the  ship.*'  Mavle, 
J.,  says :  "  Looking  at  the  policy  of  the  act,  as  well  as  at  its 
words,  I  think  it  is  obvious  that  an  executory  contract  for  the 
sale  of  a  ship  is  void  in  so  far  as  it  relates  to,  or  operates  on 
the  sale  or  transfer  of  the  ship.  Such  a  contract  is  not  to  be 
enforced  by  an  action  like  this,  any  more  than  by  a  bill  for  a 
specific  performance.  I  entirely  agree  with  the  construction 
which  the  Lord  Justice  Knight  Bruce  puts  upon  the  act,  that 
what  it  directs  respecting  a  sale  or  transfer  of  the  ship  extends 
also  to  a  contract  for  the  sale  or  transfer ;  and  that  unless 
those  directions  are  complied  with,  there  can  be  neither  an 
action  for  breach  of  the  contract  nor  a  bill  to  enforce  its 
performance.  Parr  v.  ApplebeCy  7  DeG.,  M.  &  G.,  585, 
was  an  appeal  from  the  decision  of  the  Yice-Chancellor  of  the 
Duchy  of  Lancaster  in  favor  of  the  validity  of  an  unregistered 
charge  on  a  ship,  made  under  the  following  circumstances: 
By  an  indenture  of  29th  May,  1851,  duly  registered  under 
the  shipping  acts  then  in  force,  John  Parker  HaZl,  one  of  the 
defendants,  mortgaged  a  ship  to  Mr.  Stansfidd,  one  of  the 
plaintiffs,  to  secure  the  plaintiffs.  Parr,  Lym  Jk  Sta/nefidd, 
who  were  bankers  at  Liverpool,  the  repayment  of  a  sum  of 
£1600,  but,  in  the  proviso  for  redemption,  the  date  by  accident 
was  left  in  blank.  By  an  agreement  dated  19th  October, 
1854,  executed  by  Mr.  HaU,  but  not  registered,  it  was  agreed 
that  the  former  deed  of  the  29th  May,  1851,  should  be 
a  security  to  the  plaintiffs,  not  only  for  the  payment  of  the 
amount  thereby  secured,  but  also  for  such  sums  as  should 
from  time  to  time  be  owing  from  Mr.  HaU,  either  alone  or 
with  any  partner  to  the  plaintiffs,  or  their  firm,  however  it 
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might  be  composed.  By  an  indenture  dated  17th  Febrviary^ 
1855.  duly  registered  according  to  the  shipping  acts  then  in 
force,  the  defendant  mortgaged  the  ship  to  Messrs.  Applebee 
<fe  Thompson  two  other  defendants  for  £25,000  subject  to  the 
mortgage  of  the  29th  May^  1851,  but  without  referring  to 
the  charge  of  the  19th  October,  1854.  The  defendant  Ucdl, 
having  stopped  payment,  the  ship  was  sold  by  arrangement 
without  prejudice  to  the  question  of  priority  between  the  last 
mortgage  and  the  unregistered  charge  of  the  19th  October, 
1854,  of  which  the  last  mortgagees  did  not  deny  having  had 
notice  when  they  took  their  securitj^  The  Vice-Chancellor 
decided  in  favor  of  the  priority  of  the  unregistered  charge 
over  the  last  incumbrance,  but  his  decision  was  reversed. 
Lord  Justice  Knight  Bruce  says :  "  In  the  actual  circumstances 
of  the  case  the  security  of  October,  1854,  appears,  in  my  judg- 
ment, to  be,  so  far  as  the  rights  and  interests  of  the  appellants 
in  the  vesssel  and  her  price  are  concerned,  merely  a  second 
mortgage  of  the  vessel,  standing  exactly  on  the  same  footing 
as  if  it  had  been  made  by  Mr.  Hall.  In  such  a  state  of  things 
the  security  would,  under  the  ship  registry  act,  have  been 
void  against  the  appellants,  as  far  as  the  vessel  and  her  price 
are  concerned,  and  so  in  the  existing  state  of  things  I  think  it 
void  against  the  appellants  as  far  as  the  vessel  and  her  price 
are  concerned,  which  price  must,  in  my  opinion,  to  the  extent 
at  least  of  the  appellant's  demand  under  the  registered  and 
effectual  instrument  of  1855,  after  satisfying  what  is  due  on 
the  first  mortgage,  be  applied  as  if  the  security  had  not 
existed."  Chapman  v.  CaUis,  9  C.  B.,  N.  S.,  709,  was  an 
action  upon  an  agreement  embodied  in  a  letter  addressed  by 
the  defendant  to  the  plaintiff,  dated  30th  October,  1858,  upon 
which  the  plaintiff  sought  to  recover  from  the  defendant 
certain  expenses  therein  stipulated  for,  that  were  incurred  by 
the  ship's  husband  prior  to  the  execution  by  the  plaintiff,  of 
a  bill  of  sale  to  the  defendant,  of  sixteen  sixty^fourth  shares 
of  a  certain  ship.  It  was  objected  at  the  trial  that  the  memo- 
randum of  the  30th  September,  1858,  was  inadmissible  as 
evidence  and  invalid  under  the  Merchant  Shipping  Act  of 
1854, 17  &  18  Vic,  chap.  104,  for  that  the  whole  terms  of  the 
contract  must  be  looked  for  in  the  subsequent  bill  of  sale. 
The  learned  Judge  directed  a  verdict  for  the  plaintiff  for  the 
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sum  claimed,  reserving  leave  to  defendant  to  move.  A  rule 
was  accordingly  obtained  to  enter  a  verdict  for  defendant  or 
a  nonsuit.  The  counsel  for  the  defendant  in  supporting  the 
rule,  took  the  objection,  and  insisted  that  the  registered  bill 
of  sale  was  the  only  legal  evidence  of  the  transfer  of  a  ship, 
contending  that  an  executory  contract  for  the  sale  could  not 
be  enforced  either  at  law  or  in  equity.  He  said  it  was  true 
that  the  act  of  8  &  9  Ftc,  chap.  89,  sec.  34,  and  the  acts  pre- 
ceding it  contained  negative  words  that  were  not  found  in  the 
corresponding  enactment  of  section  55  of  the  17  &;  18  Vic,, 
chap.  104,  but  he  insisted  that  these  acts  being  passed  for  the 
public  benefit,  and  the  recent  statute  having  been  framed  with 
the  view  to  the  consolidation  of  the  existing  law,  it  must  be  read 
as  if  it  contained  the  negative  words.  The  Court  expressed 
no  opinion  on  this  point,  but  decided  the  case  on  another 
which  they  considered  was  an  answer  to  the  action,  that  is, 
that  the  plaintiff  having  failed  to  show  a  liability  which  the 
defendant  had  contracted  to  bear,  could  not  recover.  I  men- 
tion this  case,  not  because  it  has  any  direct  application,  but 
because  it  is  a  late  case  in  which  the  first  point  taken,  if 
decided,  would  have  materially  aided  in  forming  a  judgment 
in  this.    I  have  found  no  case  since  on  this  point. 

Our  attention  was  directed,  at  the  argument,  to  the  third 
section  of  the  25  &  26  Ff c,  chap.  63,  by  which  "  it  is  declared 
that  the  expression  *  beneficial  interest' "  whenever  it  is  used 
in  the  second  part  of  the  principal  act,  includes  interest  arising 
under  contract  and  other  equitable  interests ;  and  the  intention 
of  the  said  act  is,  that  without  prejudice  to  the  provisions 
contained  in  the  said  act  for  preventing  notices  of  trusts 
from  being  entered  in  the  register  book,  or  received  by 
the  registrar,  and  without  prejudice  to  the  powers  of  disposi- 
tion^  and  of  giving  receipts,  conferred  by  the  said  act,  on 
registered  owners  and  mortgagees,  and  without  prejudice  to 
the  provisions  contained  in  the  said  act  relating  to  the  exclu- 
sion of  unqualified  persons  from  the  ownership  of  British 
ships,  equities  may  be  enforced  against  owners  and  mortgagees 
of  ships  in  respect  of  their  interest  therein,  in  the  same  man- 
ner as  equities  may  be  enforced  against  them  in  respect  of  any 
other  pensonal  chattel.  McLaughlan  in  his  valuable  treatise 
on  Shipping,  appendix,  page  3,  says  that  Lord  Hcmkeabury 
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was  surprised  to  learn  that  equitable  interests  were  not 
included  by  his  Sliip  Registi^y  Act,  the  26  Oeo.  III.,  chap.  60, 
and  the  subsequent  statute,  34  Geo.  III.,  chap.  68,  sec  14,  was 
therefore  passed  to  meet  this  presumed  evil,  enacting  that  no 
transfer,  or  contract,  or  agreement  for  transfer,  should  be  valid  or 
effectual  for  any  purpose  whatever,  either  at  law  or  in  equity, 
unless  made  in  the  mode  and  form  prescribed  in  the  statute. 
That  the  same  policy  having  been  perpetuated  in  all  subse- 
quent statutes,  the  consequence,  established  by  repeated 
decisions,  has  been  that  a  contract  of  purchase  which,  in 
the  case  of  any  other  subject  matter,  would  have  clothed  the 
purchaser  with  the  ownership,  and  divested  the  vendor  of  all 
interest  from  the  moment  of  purchase,  operated  no  change 
whatever  in  the  case  of  a  ship,  and  he  mentions  many  cases, 
among  others,  Camden  v.  Anderson,  M'Calmont  v.  Rankin, 
Hughes  v.  Morris,  and  Duncan  v.  TindaU,  to  sustain  his 
views  on  the  subject.  At  page  5  he  says  the  second  member 
of  the  section  provides  for  the  enforcement  of  equities  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein  in  the  same  manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other  personal  property.  The 
only  equities  named  are  equities  against  owners  and  mort- 
gagees. Equities  in  their  favor  could  not  be  enforced  under 
the  previous  shipping  acts,  nor  could  damages  be  recovered  at 
law  by  the  vendors  for  non-performance  of  a  contract  of  pur- 
chase. (Duncan  v.  Tindall,  13  C.  B.,  258.)  It  has,  he  says, 
since  beeen  held,  in  the  case  of  the  trustees  of  the  Liverpool 
Borough  Bank  v.  Tuimer,  29  L.  T.,  chap.  827,  on  appeal, 
30  L.  T.,  chap.  379,  that  the  Merchant  Shipping  Act  of  1854 
coincides  in  policy  with  the  previous  statutes.  The  recent 
modifying  statute,  therefore,  since  it  distinctly  mentions  only 
equities  against  owners  and  mortgagees  becomes  exclusive  as 
to  all  other  rights  not  in  the  register  which  could  not  vest 
except  in  derogation  of  the  absolute  title  evinced  by  that 
document,  and  he  observes  that  if  this  reasoning  be  sound  the 
decision  in  Duncan  v.  TindaU,  against  the  right  to  damages 
for  non-pei*formance  of  an  executory  contract,  and  that  in 
Hughes  v.  Morris,  against  the  right  of  a  vendor  to  show  for 
performance  of  such  a  contract  exhibit  what  is  still  the  law  of 
this  country.    At  page  6  he  says:  "The  third  proviso    is 
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directed  solely  to  a  matter  of  public  policy  with  an  important 
bearing,  however,  on  the  rights  of  ownership  of  British  ships. 
The  recognition  of  new  rights  is  to  be  without  prejudice  to 
the  provisions  in  the  principal  act  17  &  18  Fie,  chap.  104, 
sees.  18,  38,  39,  56,  102,  103,  relating  to  the  exclusion  of 
unqualified  persons  from  the  ownership  of  British  ships.  From 
this  proviso  in  the  second  number  of  the  section  coupled  with 
the  declaration  in  the  first  that  these  new  rights  recognized  by 
this  act  are  beneficial  interests  under  the  act  of  L854,  and 
taken  in  connection  with  the  declaration  of  ownership  required 
by  the  17  &  18  Vic,  chap.  104,  sec.  38,  No.  5,  that  no  unqua- 
lified person  or  body  of  persons  is  entitled  to  any  legal  or 
beneficial  interest  in  the  ship  or  any  share  therein  it  follows  that 
no  unqualified  person  may  acquire  any  equity  in  respect  of 
the  ownership  of  a  British  ship.  It  is  obvious,  I  think,  from 
the  cases  and  the  law,  as  I  apprehend  it,  that  no  action  can 
be  maintained  even  as  between  one  British  subject  and 
another  upon  such  an  agreement  as  the  plaintiff  has  declared 
upon.  It  could  not  have  been  maintained  under  the  provisions 
of  the  registry  acts  relating  to  merchant  shipping  previous  to 
the  17  &  18  Fie,  chap.  104,  nor  can  it,  in  my  opinion,  be 
maintained  now.  It  is  true  the  language  of  the  55  th  section 
of  the  17  &  18  Vic,  chap.  104,  is  different  from  the  language 
of  the  34th  section  of  the  act  of  8  &;  9  Fie,  chap.  89,  and  the 
acts  preceding  it,  upon  which  the  cases  I  have  referred  to. 
with  the  exception  of  the  two  last,  were  decided.  Yet  the 
policy  of  the  17  &  18  Vic,  chap.  104,  as  I  interpret  it,  is  the 
same  as  the  preceding  acts.  The  55th  section  of  that  act 
enacts  "that  a  registered  ship  or  any  share  therein,  when 
dispased  of  to  persons,  qualified  to  be  owners  of  British  ships, 
shall  be  transferred  by  bill  of  sale  (omitting  the  prohibitory 
words,  and  such  bill  of  sale,  shall  contain  such  description  of 
the  ship  as  may  be  sufficient  to  identify  the  ship  to  the  satis- 
faction of  the  registrar,"  &c.  There  is  but  one  way  by  which 
a  person  qualified  to  be,  can  become  an  owner  of  a  British 
ship  or  any  share  in  a  British  ship  under  this  act,  and  that  is 
by  a  transfer  or  bill  of  sale  made  and  executed  in  the  form 
prescribed.  A  parol  contract  for  the  sale  of  a  ship  is  void. 
It  must  be  an  instrument  in  writing  made  in  conformity  to 

the  requisitions  of  the  act,  and  it  must  be  registered  so  that  all 
31 
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persons  may  know  who  are  the  owners,  and  such  owners  can 
be  none  other  than  British  subjects,  for  section  103,  part  3,  of 
the  17  &  18  Vic,  chap.  104,  enacts  ''that  if  any  unqualified 
person,  except  in  the  case  of  such  transmitted  interests  as  are 
hereinbefore  mentioned,  acquires  as  owner  any  interest,  legal 
or  beneficial,  in  a  ship  using  the  British  flag,  and  assuming 
the  British  character,  such  interest  shall  be  forfeited  to  Her 
Majesty."  Now  what  are  the  facts  of  this  case.  It  appears 
from  the  plaintiff's  own  testimony  that  he  agreed  to  purchase, 
and  did  purchase,  from  Amos  Seaman,  one-fouHh  or  sixteen 
sixty-fourth  shares  of  the  AnacoTida  for  $500,  which  sum  he 
says  was  paid,  but  there  was  no  contract  in  writing,  or  any 
bill  of  sale  executed,  nor  was  any  bill  of  sale  or  transfer  ever 
demanded,  by  plaintiff  from  Am^s  Seaman,  or  the  defendants 
as  his  executors,  being  aware,  as  he  admits,  that  as  an  alien  he 
was  disqualified  from  taking  and  holding  such  an  instrument 
The  agreement  appears  to  have  been  made  with  the  mutual 
understanding  that  as  between  Seaman  and  the  plaintiff,  the 
latter  was  to  be  considered  as  the  owner  of  one-fourth  of  the 
Anaconda,  but  as  between  the  parties  themselves  and  all 
other  persons.  Seaman  was  to  be  considered  as  sole  owner. 
It  was  at  first  stipulated  between  them  that  the  plaintiff 
should  have  the  management  and  control  of  the  vessel,  and 
employ  her  in  his  business  in  carrying  stones  to  market,  a 
part  of  the  agreement  which  appears  to  have  been  carried  out. 
In  1863  Seaman  proposed  to  sell  the  vessel,  and  it  was  agreed 
between  them  that  in  the  event  of  Seaman  selling  bis 
three-fourths  of  the  vessel,  the  plaintiff's  one-fourth  should 
also  be  sold,  and  it  was  for  a  breach  of  this  agreement  that 
the  present  action  was  brought,  the  plaintiff  contending  that 
when  the  defendants,  as  executors  of  Seaman,  sold  hb  share 
or  interest,  they  ought  at  the  same  time  to  have  sold  the 
plaintiff's  share  or  interest  in  the  vessel.  A  contract  like  this 
between  one  British  subject  and  another,  made,  as  it  evidently 
was,  in  evasion  of  the  17  &  18  Vic,  chap.  104,  sec.  55,  could 
not  have  been  enforced,  but  as  between  an  alien  and  a  British 
subject  it  was  entirely  void,  in  no  wise  binding  on  Amaa 
Seaman  the  registered  owner  of  the  vessel,  and  consequently 
not  at  all  binding  on  his  executors. 
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It  was  contended  by  the  learned  counsel  for  the  plaintiff, 
that  the  agreement  made  between  Amos  Seaman  and  the 
plaintiff  might  be  looked  upon  as  an  agreement,  not  in  any 
way  affected  by  the  Navigation  and  Registry  Acts,  inasmuch 
as  the  plaintiff  did  not  claim  to  have  any  legal  title  in  the 
ship,  but  only  clamed  damages  for  a  breach  of  an  agreement 
made  in  relation  to,  but  not  touching,  the  title  in  the  ship. 
All  the  cases  shew  that  this  is  a  position  which  cannot  be 
maintained,  for  it  is  clear  that  if  the  plaintiff  had,  or  could 
be  considered  as  having  any  interest  at  all,  it  was  an  interest 
in  the  ship  and  not  in  the  proceeds  of  the  ship,  as  in  Arm- 
stron{i  V.  Armstrong,  2  Beavan,  78,  In  that  case  there  was  a 
written  agreement  between  the  plaintiff,  as  the  representative 
of  Tfuymas  Armstrong,  deceased,  and  the  defendant,  Thomas 
Cassop  Armstrong,  in  whose  names  certain  shares  in  a  ship 
were  registered,  as  trustees  of  Thomas  Armstrong,  deceased, 
with  whose  money  the  shares  in  the  ship  had  been  purchased, 
and,  by  that  agreement,  the  plaintiff  agreed  to  allow  the 
defendants  to  navigate  the  shares  in  the  ship  for  12  months, 
in  consideration  of  which  the  defendant,  Ihomas  Cassop 
Armstrong,  agreed  to  account  to  the  plaintiff  for  the  gains 
and  profits  of  the  ship,  and,  at  the  end  of  that  period,  to  sell 
the  shares  and  pay  over  the  proceeds,  to  be  divided  according  ' 
to  the  will  of  Thomas  Armstrong,  deceased.  The  ship  was 
sold,  and  the  plaintiff  claimed  under  the  will  of  Thomas 
Armstrong  and  under  the  agreement,  to  be  entitled  to  a  share 
of  the  proceeds  of  the  sale  and  of  tlie  freight  The  defendant 
contended  that  the  agreement  amounted  to  an  equitable  con- 
tract for  the  sale  of  the  ship  and  the  distribution  of  the  pro- 
ceeds, which,  under  the  provisions  of  the  Ship  Registry  Act, 
was  void,  but  the  Master  of  the  Bolls  held  that  it  did  not 
come  within  the  operation  of  that  Act.  He  says,  "  My 
opinion  is  that  the  agreement  does  not  give  any  interest  in  the 
ship,  but  it  is  an  agreement  that  at  the  expiration  of  the  period 
mentioned,  Thomas  Cassop  Armstrong  is  to  sell  the  shares 
and  pay  over  the  proceeds  thereof  according  to  the  will  of 
Thomas  Armstrong,  The  result  is,  that  in  my  opinion  this 
is  an  agreement  which  is  binding  on  Thomas  Cassop  Armstrong, 
that  it  is  capable  of  being  enforced  in  the  Court,  and  that  the 
money  arising  from  the  sale  being  now  available,  he  is  bound 
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to  account  for  it  in  the  manner  provided  by  this  agreemenf* 
The  same  principle  was  held  in  Prouting  v.  Hammond, 
8  Taunt.,  688,  as  far  back  as  1819,  in  an  action  on  the  common 
money  counts,  and  on  an  account  stated  where  it  appeared 
that  the  plaintiff,  being  the  owner  of  a  ship,  transferred  all  bis 
right  in  the  ship  to  the  defendant  as  a  security  for  money 
advanced  by  him  to  the  plaintiff.  Everything  required  by 
the  Registry  Acts  was  correctly  done,  but  it  appeared  by  the 
register  to  be  an  absolute  bill  of  sale.  On  the  transfer  it  was 
agreed  that  the  defendant  should  sell  the  vessel  and  pay  him- 
self out  of  the  proceeds,  and  pay  the  residue  to  the  plaintiff. 
The  defendant  afterwards  sold  the  ship  and  received  the 
purcliase  money,  and  meeting  the  plaintiff  admitted  to  him 
that  he  had  sold  the  ship  for  £1400,  and  would  make  out  the 
account  and  pay  the  plaintiff  the  balance. 

It  was  objected  at  the  trial,  that  the  plaintiff  could  not 
recover  in  this  action,  on  the  ground  that  registration  was 
conclusive  evidence  of  property.  A  verdict  was  found  for  the 
plaintiff,  reserving  the  point,  and  in  a  rule  to  show  cause  why 
a  nonsuit  should  not  be  entered,  the  Court  sustained  the  ver- 
dict, on  the  ground  of  defendant's  admission  of  his  having 
received  the  plaintiff's  money,  and  that  his  promise  to  account 
was  evidence  to  support  the  count  on  an  account  stated 
Richardson,  J. — "  This  decision  has  nothing  to  do  with 
the  evidence  of  title  in  the  registration,  but  is  founded  upon 
the  acknowledgment  made  by  the  defendant.  It  will  not 
affect  any  of  the  cases  decided  under  the  Register  ActsJ* 
Had  there  been  any  evidence  in  this  case  to  show  that  the 
defendant  had  received  the  proceeds  of  the  sale  of  the 
Anaconda  and  promised  to  account  with  the  plaintiff  for  his 
share  of  such  proceeds,  as  in  that  case  the  defendant  would 
have  stood  in  a  better  position.  But  there  was  no  such  evi- 
dence in  the  present  action,  and,  therefore,  the  case  rests 
altogether  on  the  special  count  for  not  selling  the  share 
claimed  by  the  plaintiff  in  the  vessel,  for  which  I  have 
already  said  he  cannot,  in  my  opinion,  maintain  an  action. 

Rule  absolute  with  costs. 
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J.  A.  H.  WM  appointed  Treasurer  for  the  County  of  Queens  on  the  15th  of  March,  1862, 
girinfi;  a  bond  In  the  sum  of  $4000,  with  sureties,  for  the  performanoe  of  the  duties  of  his  office. 
He  oonUnned  to  hold  the  olSce  until  the  15th  of  March,  1868.  Havinflr  failed  to  account  for 
and  pay  over  certain  moneys  received  by  him  as  such  Tireasurer  after  the  first  year  for  which 
he  wss  appointed  to  the  office,  an  action  was  brought  on  the  bond. 

Heldf  that  the  office  of  County  Treasurer,  under  Revised  Statutett  (3rd  Series,)  chapter 
45,  section  1,  bein^  an  annual  office,  the  bond  made  by  J.  A.  H.  and  the  other  defendants,  as 
his  sureties,  did  not  extend  beyond  the  first  year  he  held  that  office,  and,  as  there  was  nothing^ 
to  shew  that  there  was  any  defalcaUon  during  that  year,  there  most  be  judgment  for  the 
defendants. 

DesBarres,  J.,  now,  (August  12th,  1869,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  on  a  bond  to  our  Sovereign  Lady  the 
Queen  for  the  sum  of  $4000,  dated  loth  March,  1862,  and 
made  by  the  defendant.  James  L.  Hemmeon,  as  principal,  and 
the  other  defendants  as  his  sureties,  the  condition  of  which  is 
as  follows :  "  Whereas  the  above  bounden  James  L,  Hemyneon, 
having  been  appointed  County  Treasurer  in  the  place  of  Jamjes 
E.  Perley,  deceased,  &c"  To  this  action  the  defendants  pleaded 
several  pleas,  all  of  which  were  by  consent  and  agreement 
between  the  parties  and  their  attorneys  withdrawn,  with  the 
exception  of  the  second,  which  is  to  this  effect :  "  That  the 
appointment  of  the  defendant,  James  L.  Hemmeon,  to  the 
ofGce  and  employment  in  the  said  condition  mentioned,  &c" 
To  this  plea  the  plaintiff  replied :  ''  That  the  defendant,  Jam^s 
L.  Eenvmeon  was  appointed  Treasurer  for  the  County  of 
Queens,  &c.,  &c." 

The  case  came  before  me  utider  an  agreement  entered  into 
between  the  parties  that  the  opinion  of  the  Court  should  be 
taken  on  the  second  plea  and  the  plaintiffs  replication  thereto, 
and  if  the  Court  should  decide  that  the  bond  only  obliged  the 
defendants  to  guarantee  the  faithful  discharge  of  the  duty  or 
office  of  County  Treasurer  for  and  during  the  first  year  of  the 
holding  of  such  office  by  James  L,  Hemmeon,  and  his  duty  of 
accounting  for  all  mone3''s  received  by  him  for  and  on  account 
of  the  County  of  Qiteens  for  his  said  first  year  of  office  only, 
the  judgment  should  be  entered  for  the  defendant,  but  if  the 
Court  should  decide  that  the  bond  obliged  the  defendants, 
meaning,  I  presume,  the  sureties,  to  guarantee  such  faithful 
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discharge  of  duty,  and  accounting  for  and  during  all  the 
successive  years  that  James  L,  Hemmeon  was  appointed  to  and 
held  the  said  ofEce,  then  the  judgment  should  be  entered  for 
the  plaintiff  for  $674,  with  or  without  interest,  as  the  Court 
should  decide.  In  arguing  the  case  it  was  contended  on  the 
part  of  the  plaintiff,  first  of  all,  that  the  office  of  County 
Treasurer  is  not  an  annual  office,  and  that  there  is  nothing  in 
the  statute,  (chapter  45,  section  1,  of  the  Revised  StatiUes,)  to 
restrict  the  appointment  to  one  year.  Secondly,  that  the 
intention  of  Hemmeon  and  his  sureties,  when  they  became 
parties  to  the  bond,  was  that  it  should  continue  to  be  in  force 
80  long  as  Hemmeon  should  continue  to  hold  the  office  of 
Treasurer  for  the  County  of  Queens,  and  that  the  latter,  having 
held  such  office  for  several  years  and  failed  to  account  for  and 
pay  over  certain  moneys  received  by  him  as  such  Treasurer, 
after  the  expiration  of  the  first  year  for  which  he  was  appointed 
to  that  office,  he  and  his  sureties  are  now  legally  liable  under 
the  bond  for  the  moneys  thus  received. 

In  reference  to  the  first  point  it  may  be  remarked  that  it 
has  ever  been  the  policy  of  our  Legislature  to  limit  all  County 
and  Township  appointments  to  one  year,  and  on  reading  section 
1  of  chapter  45,  Revised  Statutes,  we  see  nothing  in  it  to 
warrant  the  presumption  that  as  regards  the  office  of  County 
Treasurer  that  policy  was  intended  to  be  departed  from.  On 
the  contrary,  we  think  that  the  language  of  that  section,  taken 
by  itself,  must  be  interpreted  to  mean  that  the  office  of  County 
Treasurer  is  and  was  intended  to  be  an  annual  office.  It  says : 
"  The  Grand  Jury  shall  annually,  at  the  General  Session,  present 
the  names  of  three  persons,  being  residents  in  the  County, 
(neither  of  whom  shall  be  the  Custos  of  the  County,)  one  of 
whom  shall  be  appointed  by  the  Court  Treasurer  for  the 
County,  who  shall  give  bonds  to  Her  Majesty,  with  sureties  to 
be  approved  of  by  the  Custos,  in  a  sum  to  be  named  by  the 
Sessions,  for  the  performance  of  the  duties  of  his  office,  and 
shall  be  sworn  into  office ;  and  such  Treasurer  shall  continue 
to  hold  office  until  a  successor  be  appointed."  The  only  words 
in  this  section  that  can  raise  any  doubt  as  to  the  office  being 
intended  to  be  an  annual  one  are  these :  "  And  said  Treasurer 
shall  continue  to  hold  office  until  a  successor  shall  be  appointed.'* 
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But  it  would  be  entirely  inconsistent  with  the  words  previously 
used  to  hold  that  a  party  appointed  to  the  office  of  Treasurer 
could  legally  hold  it  from  year  to  year  without  re-appointment, 
and  without  giving  any  new  security  which,  though  good  for 
the  first  year,  might  not  be  good  for  the  second.  The  intention 
of  the  Legislature,  as  I  take  it,  evidently  was  that  the  officer 
should  be  annually  appointed,  and  that  upon  every  re-appoint- 
ment of  the  same  officer  a  bond,  with  sureties  to  be  approved 
of  by  the  Custos,  should  be  given  for  the  performance  of  the 
duties  of  the  office,  in  order  that  all  moneys  paid  over  to  him 
might  be  forthcoming  to  be  applied  to  the  various  purposes 
for  which  they  are  assessed.  Any  other  interpretation,  it 
seemft  to  me,  would  produce  great  embarrassment,  and  occasion 
serious  lo&s  and  confusion  in  the  management  of  County 
affairs,  which,  it  would  appear,  the  Legislature  wisely  intended 
to  avoid  by  making  the  appointment  annual,  and  as  a  necessary 
consequence  the  security  to  be  given  annually.  In  this  case 
the  bond  sued  for  was  executed  on  the  15th  of  March,  1862, 
when  Hemmeon  was  first  appointed  Treasurer  for  the  County 
of  Queens.  He,  however,  continued  to  hold  the  office,  as  the 
plaintiff  alleges,  until  the  15th  of  March,  18G8,  but  it  appears 
that  no  other  bond  than  this  was  ever  executed  for  the  faithful 
performance  of  his  duties,  and  the  question  is  whether  he  and 
his  sureties  are  under  that  bond  responsible  for  all  the  moneys 
received  by  him  and  not  accounted  for  during  the  whole  period 
of  time  for  which  he  continued  to  hold  the  office  of  Treasurer, 
or  whether  their  liability  must  be  restricted  to  the  first  year 
for  which  he  was  appointed,  in  which  it  seems  there  was  no 
defalcation. 

The  cases  to  which  our  attention  was  directed  by  the  learned 
counsel  for  the  defendants,  seems  to  be  conclusive  on  this 
point.  In  the  Liveiyool  Water  Works  Co.  v.  Atkinson,  6  East, 
507,  the  condition  of  the  bond  recited  that  the  defendants 
agreed  with  the  plaintiffs  to  collect  their  revenues  from  time  to 
time  for  twelve  months  from  the  date  of  the  bond,  and  after- 
wards stipulated  that  at  all  times  thereafter  during  the 
continuance  of  his  employment,  and  for  so  long  as  he  should 
continue  to  be  employed,  he  would  justly  account,  it  was 
held  that  the  obligation  was  confined  to  the  period  of  twelve 
months  mentioned  in  the  recital.    In  this  case  it  is  true  that 
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the  condition  of  the  bond  does  not  recite  that  Hemmeon  was 
only  to  hold  the  office  of  Treasurer  of  the  County  of  Queens 
for  one  year,  but  as  his  appointment  under  the  statute  could 
only  be  for  one  year,  it  is  clear  that  the  obligation  or  security 
given  must  have  been  intended  to  be  confined  to  one  year,  and 
to  one  year  only,  and  therefore  the  principle  applied  in  the 
case  referred  to  applies  to  this.  The  case  of  The  Wardens  of 
St.  SavioxLT,  Southivark,  v.  Boatock,  (1806,)  2  New  Reports, 
175,  was  an  action  of  debt  on  bond  entered  into  by  the  collector 
of  the  church  rate  of  the  Parish  of  St  Saviour,  SouthtuarJc, 
with  sureties.  The  condition  of  the  bond  recited  that  the 
principal  was  on  a  certain  day  appointed  collector  of  the  church 
rates  for  that  Parish,by  virtue  of  which  office  he  was  empowered 
to  collect  and  receive  all  such  moneys  as  were  rated  and  assessed 
on  the  inhabitants  by  virtue  of  said  rate,  and  for  which  he  was 
accountable  to  the  Wardens  of  the  Parish,  and  that  if  he,  the 
said  Collector,  did  and  should  from  time  to  time,  when  and  so 
often  as  thereunto  required,  render  a  just  and  true  account  of 
all  moneys  so  by  him  received  or  thereafter  to  be  by  him 
collected  or  received  on  account  of  the  rate,  as  also  all  and 
every  other  rate  or  rates  thereafter  to  be  made  and  collected 
by  him,  the  said  collector,  then  the  obligation  should  be  void. 
Held  that  the  sureties  were  only  answerable  for  the  collector 
in  that  single  appointment,  and  not  on  his  appointment  in  the 
ensuing  year.  Sir  James  Mansfield,  Chief  Justice,  says  :  "  I 
cannot  distinguish  this  case  from  those  in  which  it  has  been 
decided  that  a  surety  is  not  to  be  charged  beyond  the  express 
words  of  the  bond  into  which  he  has  entered.  It  is  admitted 
by  the  replication  that  the  office  of  collector  of  the  Parish  of 
St.  Saviour,  Southivark,  is  an  annual  office,  and  that  Armstrong, 
(the  collector,)  was  continued  in  that  office  from  year  to  year. 
How  then  can  it  be  intended  that  those  persons  became  sureties 
for  the  good  behaviour  of  Ai'mstrong  as  collector  at  the  distance 
of  twenty  yeai*s  from  the  time  when  he  was  first  appointed  ? 
Can  we  fcay  that  they  intended  to  be  bound  for  an  indefinite 
period  ?  We  may,  it  appears  to  me,  with  as  much  reason  ask 
if  it  could  ever  have  been  intended  by  the  sureties  in  the  case 
before  us  that  they  were  to  continue  and  remain  responsible 
for  Hemvieon  as  County  Treasurer  for  an  indefinite  period. 
It  cannot,  I  think,   be  reasonably  supposed  that  they  ever 
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contemplated  to  make  themselves  responsible  for  Remmeon 
to  such  an  extent. 

In  Hassell  v.  Long,  2  M.  &  S.,  363,  there  was  a  bond  made 
by  the  defendant  testator  as  surety  for  one  Edge,  with  a 
condition  reciting  that  Edge  had  been,  and  was,  collector  of 
the  land  tax  and  all  other  taxes  and  duties  imposed  by  several 
acts  of  Parliament  on  the  inhabitants  of  the  parish  of  Carshal- 
ton,  in  Surrey,  by  means  whereof  he  received  from  the  inhab- 
itants diverse  sums  of  money,  and  conditioned  for  the  due 
payment  by  Edge  from  time  to  time  and  at  all  times  there- 
after to  the  receiver  general  of  taxes,  &c.,  all  and  every  sum 
which  he,  Edge,  should  from  time  to  time  collect  and  receive 
from  the  inhabitants  of  the  parish  for  and  on  account  of  any 
tax,  or  tax  th^n  imposed,  or  which  should  or  might  there- 
after be  imposed  on  them  by  any  act  of  parliament.  The 
bond  was  held  to  be  confined  to  the  current  year,  for  which 
Edge  was  at  the  date  of  it  collector,  although  it  did  not  appear 
in  the  condition  that  he  was  only  appointed  for  a  year ;  it 
being  shewn  by  the  defendants*  plea  that  the  said  office  of 
collector  was  an  annual  office  and  held  as  such  by  Edge  at  the 
date  of  the  bond,  although  by  the  replication  it  appeared  that 
Edge  held  the  office  not  only  for  that  year,  but  from  thence  to 
the  time  of  the  exhibiting  of  the  plaintiiTs  bill.  Lord  Ellen- 
borough  in  that  case  says,  "  If  the  bond  may  continue  beyond 
the  current  year  it  may  do  so  for  the  life  of  the  collector, 
during  the  whole  period  of  his  remaining  in  office ;  it  will 
attach  on  the  surety  whenever  the  person  for  whom  he  under- 
takes is  in  default,  and  we  know  of  no  means  subsisting  at 
common  law  by  which  the  surety  can  redeem  himself  from 
this  interminable  risk.  All  the  cases,  he  says,  from  Lord 
Arlington  v.  Merrick,  to  the  case  of  St  Saviour' e  v.  Bostock, 
in  2  New  Reports,  175,  have  narrowed  the  construction  of 
conditions  of  this  sort  to  the  actual  term  of  the  office." 

The  case  of  Peppin  v.  Cooper,  2  B.  &  A.,  431,  was  also 
an  action  on  a  bond  taken  by  Commissioners  of  Taxes  under 
the  43  Geo.  IIL,  chap.  99,  sec.  13.  In  that  case  Abbott,  C.  J., 
says :  "  I  am  of  opinion  that  the  condition  of  the  bond  is  satis- 
fied by  the  faithful  collection  of  rates  and  duties  for  the  space 
of  one  year.    It  is  true  that  the  words, '  at  all  times  hereafter,' 
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in  the  condition  of  the  bond  would,  taken  by  themselves, 
extend  the  liability  of  the  surety  beyond  this  period.  But 
these  words  must  be  construed  with  reference  to  the  recital 
and  to  the  nature  of  the  appointment  there  mentioned,  and 
the  recital  is  that  Warren,  together  with  Peppin,  had  been 
appointed  collectors  under  the  said  act  of  Parliament.  Now 
the  nature  and  duration  of  that  office  must  be  learnt  from  the 
act  of  Parliament  itself ;  for  if  the  statute  make  it  an  annual 
office  it  is  unnecessary  to  state  that  fact  either  in  the  bond 
or  pleading."  Again  in  Bamford  et  cd.  v.  lies  et  al,,  3 
Exchequer,  380,  an  action  of  debt  in  bond,  in  which 
it  was  recited  that  Thomas  Ilea  was  appointed  as  assistant 
overseer  of  the  parish  of  Minchinhampton,  conditioned  for 
the  due  performance  of  his  duties  "  thenceforth  from  time  to 
time,  and  at  all  times  so  long  as  he  should  continue  in  said 
office."  On  the  loth  June,  1840,  a  vestry  meeting  was  held, 
at  which  Ilea  was  elected  assistant  overseer  until  the  25th 
March,  1841,  at  a  salary  of  Sd,  in  the  pound  on  some  sums 
collected  and  4({.  on  others.  Two  trustees  by  their  warrant 
dated  9th  Jidy,  1840,  reciting  the  vestry  resolutions,  and  that 
his  salary  had  been  fixed  for  the  execution  of  his  office  until 
the  25th  March  then  next,  stated  that  in  pursuance  of  the  59 
Geo.  IIL,  chap.  12,  they  appointed  him  assistant  overseer. 
On  the  15th  March,  1841,  he  was  again  elected  to  the  same 
office  at  a  salary  of  £50  per  annum,  and  was  re-appointed  by 
the  trustees  until  March,  1846.  On  ceasing  to  hold  the 
office,  he  retained  moneys  in  his  hands.  Held  that  the  sureties 
were  not  liable  in  the  bond.  The  principle  laid  down  in  all 
the  cases  to  which  I  have  referred  (and  others  might  be  added) 
is  that  wherever  security  is  given  for  the  performance  of  the 
duties  of  an  annual  officer,  the  security  shall  not  be  taken  to 
be  a  continuing  security,  but  a  security  which  must  be 
confined  and  restricted  to  the  current  year.  That  principle 
must  commend  itself  to  the  judgment  of  every  reasonable 
person,  for  if  it  were  not  so  many  cases  would  arise  in  which 
innocent  sureties  would  be  ruined.  We  have  no  doubt  that 
the  office  of  County  Treasurer  under  chap.  45,  sec  1,  of  the 
Revised  Statutea,  is  an  annual  office,  and  we  are  therefore  of 
opinion,  on  the  authority  of  the  cases,  that  the  bond  made  by 
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Hemmeon,  and  the  other  defendants  as  his  sureties,  did  not 
extend  beyond  the  first  year  he  held  that  ofiice,  and  as  it  is 
not  alleged,  and  there  is  nothing  to  show  that  there  was  any 
defalcation  on  his  part  during  that  year,  we  think  there  must 
be  judgment  for  the  defendants. 


NORRIS  u  TAYLOR. 

A  tPiciAL  indorwment  on  &  irrit  claimlnfr  intoreat,  on  a  vom  named,  from  the  date  of 
the  writ  until  Judgment,  giivee  a  plaintiff  no  ri^ht  to  interett  in  cases  where  he  is  not  other* 
wise  entitled  to  it. 

Where  a  demand  Is  made  In  writing,  under  the  Interest  Act,  (ReTised  Statutes,  2nd  series, 
du4>ter  82,  section  i,)  giring  notice  to  the  debtor  that  interest  will  he  claimed,  It  is  still  in  the 
option  of  the  Jury,  or  of  the  Court,  where  there  is  no  jury,  to  allow  or  reject  the  interest  as 
they  shall  think  fit. 

YouNO,  C.  J.,  now,  (August  12th,  1869,)  delivered  the 
judgment  of  the  Court  : — 

The  rule  nisi  for  setting  aside  the  judgment  in  this  case  on 
the  ground  of  short  service  is  not  sustained  by  the  facts,  and 
the  judgment  so  far  is  regular.  The  defendant  then  objected 
that  in  taking  judgment  the  defendant  added  to  his  claim  of 
$80.93  for  work  and  labour  22  cents  for  interest  thereon,  and 
although  the  sum  is  small,  it  raised  a  very  important  point  of 
practice.  The  plaintiff  made  the  usual  indorsement  on  his 
writ  that  he  claimed  interest  from  the  issuing  of  it  until 
judgment,  and  this  has  often  been  supposed,  though  the  Court 
has  never  h%ld  it,  to  give  a  plaintiff  the  same  right  to  interest 
as  a  demand  in  writing,  under  the  Interest  Act,  Revised 
Statutes,  2nd  Series,  chap  82.  In  other  cases  the  form  of  the 
indorsement  has  recently  been  altered  with  the  same  view. 
The  form  in  the  Practice  Act,  Revised  Statutes,  558, 
authorizes  the  indorsement  "in  cases  where  interest  is 
payable,*'  and  though  the  16th  and  24th  sections  of  our 
chapter  134  difier  in  expression  from  the  corresponding 
sections  25  and  27  of  the  English  Common  Law  Pro- 
cedure Act  of  1852,  the  same  principle  of  construction  will 
apply  to  both.  The  case  of  Rodway  v.  Lucas,  cited  at  the 
argumetit  from  the  24th  Law  Journals,  is  reported  also  in  10 
Exch.  667,  and  having  been  decided  in  1855,  has  been  adopted 
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by  the  other  Courts  ever  since.  The  particulars  comprehended 
two  Promissory  Notes  and  an  I.  O.  U.  of  defendants  to  V.,  on 
all  of  which  interest  was  claimed,  and  the  defendant  having 
signed  judgment  therefor,  he  was  sustained  therein.  The 
Judges  differed  somewhat  in  their  view  of  the  enactment  when 
first  submitted  to  them,  but  on  the  following  day  Pollock,  C.  B., 
speaking  for  the  whole  Court,  used  these  significant  words : 
"  We  wish  that  it  should  be  distinctly  understood  by  the 
profession,  that  in  all  cases,  except  Bills  of  Exchange  and 
Promissory  Notes,  (as  to  which  it  is  the  usual  practice  of  the 
Court  to  allow  interest  as  a  matter  of  course  when  the  jury 
give  a  verdict  for  the  plaintiff,)  if  we  find  that  any  party  not 
entitled  to  interest  under  an  express  or  implied  contract  shall 
nevertheless  claim  it  by  a  special  indorsem  ent  on  the  writ,  in 
order  to  gain  an  improper  advantage,  and  in  default  of  appear- 
ance sign  judgment  for  a  larger  sum  than  he  is  really  entitled 
to,  we  will  not  only  set  aside  such  judgment,  but  visit  the 
attorney  with  the  consequences  of  his  abuse  of  the  law,  by 
making  him  pay  the  costs. 

In  the  case  in  hand,  the  plaintiff's  attorney  followed  what 
has  been  often  practised,  and  no  blame  is  imputable  to  him. 
But  as  interest  does  not  attach  to  demands  for  work  and 
labour,  any  more  than  for  goods  sold,  without  express  contract. 
the  interest  8(4ded jathia  case  must  be  struck  off  and  attomeyfi 
in  taking,  and  prothonotaries  in  entering  judgments  must 
hereafter  observe  this  rale.  It  is  proper  for  us  to  add  that 
the  recent  change  in  the  form  of  the  indorsement  will  not 
avail  where  a  demand  in  writing  is  made  under  tltie  Interest 
Act,  giving  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  thereof,  it  is  still  in  the  option  of  the  jury,  or  of 
the  Court  where  there  is  no  jury,  to  allow  or  reject  the  interest 
as  they  shall  think  fit.  The  demand,  therefore,  does  not 
necessarily  incorporate  the  interest  with  the  debt,  nor  give 
the  plaintiff  a  right  to  sign  judgment  for  it  on  a  default.  The 
Legislature,  as  Baron  Parke  observed  in  the  case  already  cited, 
could  never  have  intended  that  a  claim  should  be  inserted  in 
the  particulars,  where  it  was  optional  with  a  jury  to  allow  it 
or  not.  In  both  cases,  therefore,  interest  is  not  hereafter  to 
be  allowed  where  judgments  are  entered  on  default. 
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WTLDE  ET  AL.  V.  TREMAINE. 

DsraKDAjrr  pleaded  and  patd  money  into  Court.  PlaintifTa  attorney  took  the  money  oat» 
bQt  did  not  reply  until  after  thirty  da>'a,  when  he  applied  for  an  order  to  reply  and  for  a 
reference.  It  having  appeared  that  after  the  money  was  paid  in,  nef^otiations  for  a  reference 
'  had  taken  place,  and  the  i)Iaintifr8  attorney  having  sworn  that  he  v:t«d  on  the  belief  that  the 
reference  wm«  agreed  to,  and  the  mode  of  settlement  by  reference  being  an  appropriate  one,  the 
order  ma  made  absolute. 

Johnstone,  E.  J.,  now,  (August  12th,  1809,)  delivered  the 
judgment  of  the  Court : — 

The  defendant  pleaded  and  paid  money  into  Court.  TJje 
plaintiffs'  attorney  took  out  the  money,  but  did  not  reply  till 
after  30  days,  and  he  applies  to  the  Court  for  leave  to  reply, 
and  for  an  order  of  reference.  His  affidavit  alleges  a  negotiation 
for  reference  which,  he  asserts,  resulted  in  a  private  agreement 
to  that  effect.  The  defendant's  attorney,  on  the  other  hand, 
denies  any  such  agreement.  He  admits,  however,  that  the 
proposal  was  made,  and  says  that  he  informed  the  plaintiff's 
attorney  that  his  client  was  absent  in  the  Uniied  States^  and 
that  he,  as  his  attorney,  was  willing  to  refer.  As  this 
negotiation  was  after  the  payment  of  the  money  into  Court, 
it  was  an  intimation  to  the  defendant's  attorney  that  the 
money  had  not  been  accepted  in  full,  and  these  are  sufficient 
circumstances  to  account  for  the  plaintiffs'  attorney's  belief 
that  a  reference  had  been  agreed  to,  and  although  this  would 
appear  from  the  affidavit  of  the  defendant's  attorney  to  have 
been  a  misapprehension,  yet,  as  the  plaintiff^s  attorney  has 
sworn  positively  that  he  acted  on  that  belief,  I  think  we  must 
accept  the  fact.    No  judgment  was  entered  by  the  defendant. 

There  has  been  no  reason  given  why  the  cause  should  not 
be  referred,  and  as  that  seems  to  be  a  not  inappropriate  mode  of 
settlement,  I  am  of  opinion  the  plaintiff  should  be  allowed  to 
reply  nunc  pro  tunc,  and  that  an  order  of  reference  should 
pass.    There  will  be  no  costs. 
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DicnsDAirr  moved  for  a  rule  to  chaofe  the  venue  In  a  caee  from  Halifax  to  Kioif i.  Hie 
■tatcmeuta  were  preciae,  and  shewed  that  a  large  amount  of  money  and  time  would  be  lavei 
by  the  change.  Afcainst  this  the  plaintiff  offered  nothlnir  spedllc,  except  that  the  cause  ot 
action  arose  in  Halifax.    The  nde  was  made  absolutei  but  without  casta. 

Johnstone,  E.  J.,  now,  (August  12th,  1869,)  delivered  the 
judgment  of  the  Court : — 

This  action  is  brought  in  Halifax,  where  the  plaintiff  resides 
and  the  defendant  seeks  to  change  the  venue  to  Kin^s,  where 
he  resides.  His  grounds  are  that  pai*t  of  the  cause  of  action 
arose  in  King's;  that  he  has  a  good  defence,  and  requires  and 
intends  to  subpoena  eleven  witnesses  to  support  it,  eight  of 
whom  reside  at  WolfvUle,  and  two  at  Economy,  and  that  the 
difference  of  expense  will  be  to  him  at  least  $70,  besides  the 
inconvenience  of  leaving  home,  between  trying  at  the  one 
place  and  the  other. 

The  plaintiff  resists  on  the  ground  that  all  his  witne&ses 
reside  in  Halifax,  without  saying  how  many;  that  great 
interest  in  the  trial  will  be  felt  in  King's,  and  that  a  fair  trial 
can  only  be  had  in  Halifax.  Why  is  not  explained ;  that  the 
cause  of  action  arose  in  Halifax  only,  and  that  it  will  be  more 
convenient  that  the  trial  should  be  had  there. 

The  defendant's  statements  are  precise,  and  shew  that  a 
large  amount  of  money  and  time  will  be  expended  by  trial  at 
Halifax,  which  a  trial  at  KentviUe  would  save.  Against  these 
statements  the  plaintiff  has  offered  nothing  specific,  except 
that  the  cause  of  action  arose  in  Halifax. 

I  do  not  think  that  under  the  circumstances  this  alone  is 
sufficient  to  retain  the  venue,  and  I  think  the  ends  of  justice 
will  be  best  advanced  by  changing  the  venue  to  King's  County. 
There  will  be  no  costs.  The  rule  recently  established  precludes 
costs  in  a  case  circumstanced  as  the  present. 
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A  pLAiTHPr  should  go  Into  the  whole  of  his  cue  in  the  first  instance.  It  is  not  oonpeteiit 
to  hhn  to  rely  Upon  a  prima  facie  case  in  the  first  inetanoe,  and  then  sopport  it  hy  farther 
evidence  in  reply.  It  is  in  the  dlsoretion  of  the  Judge  whether  he  will  allow  the  plaintiff  to 
give  evidence  in  reply,  but  such  discretion  may  be  reversed  by  the  Court. 

DoDD,  J.,  now,  (August  12th,  1869,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  of  ejectnient  to  recover  a  house  and 
half  ah  acre  of  ground,  tried  before  the  Chief  Justice  at  Kent- 
viUe  in  June,  1868.  The  plaintiff  claims  the  property  under 
the  last  will  of  Philip  Payzant,  dati3d  5th  January ^  1854, 
as  included  in  the  following  devise,  viz., — "Fourthly,  I 
give  and  beqeath  to  my  wife  Rachael  Jane,  the  farm  and 
buildings  on  which  I  now  live,  in  Greenwich,  containing 
five  acres  of  upland,  and  five  acres  of  dyke  more  or  less,  with 
house,  bam,  and  other  buildings,  during  her  natural  life,  and 
after  her  decease  to  Phoebe  Neary,  wife  of  Enoch  Neary, 
during  her  life,  and  after  her  death  to  her  eldest  son,  Philip 
Keary,"  &c.  The  will  was  duly  proved  at  the  trial,  and  it 
appears  the  testator  died  a  day  or  two  after  he  executed  it. 

Dr.  Brown,  the  first  witness  called  for  the  plaintiff,  proved 
the  execution  of  the  will,  and  that  the  testator  at  the  time  of 
the  execution  was  competent  to  make  his  will,  notwithstanding 
he  was  then  mentally  and  physically  prostrated.  'The  plaintiff, 
Philip  Neary,  is  the  devisee  named  in  the  will  as  the  eldest 
son  of  Phoebe  Neary,  the  last  life  tenant  The  estates  for  life 
of  the  widow  of  testator,  and  the  mother  of  plaintiff  ceased 
by  their  death  previous  to  the  commencement  of  this  suit.  It 
is  not  necessary  to  refer  to  the  title  of  the  testator,  as  both 
plaintiff'and  defendants  claim  through  him,  thereby  admitting 
he  at  one  time  was  the  legal  owner  of  the  estate  in  fee.  Jamea 
Neary,  the  witness  called  after  Dr.  Brown,  for  the  plaintiff, 
stated  he  had  known  the  testator  as  far  back  as  he  could 
recollect ;  that  he  had  occupied  the  homestead  (the  property 
in  dispute)  from  1838  or  earlier ;  that  his  widow  occupied  the 
same  property  after  his  death  for  about  ten  years,  and  died 
upon  it.  Phoebe  Neary  survived  the  widow  and  died  about 
three  j'ears  before  the  trial  of  this  cause.  Upon  his  examina- 
tion he  said  Elisha  Calkin  died  about  the  year  1835 ;  that  he 
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resided  in  the  house  afterwards  occupied  by  PayzarU, 
who  at  that  time  lived  in  the  old  house  (no  part  of  the 
property  in  dispute) ;  that  Payzant  went  into  the  house  pre- 
vious to  1839;  occupied  the  whole,  except  one  room,  which 
It^rs.  Calkin  had  ;  Payzant  married  her  daughter,  and  defend- 
ants were  also  her  daughters,  and  were  in  the  house  when  their 
mother  died ;  think  so,  also  when  Mrs.  Payzant  died;  witness 
lived  in  the  house  in  Payzant's  life  as  a  boarder,  also  with 
his  wife  lived  with  Mrs.  Payzant  some  months  during  Mrs. 
Calldns  life,  who  had  a  room  in  the  house,  and  boarded  with 
Payzant,  and  paid  him  board.  The  house  was  unfinished  at 
Calkin's  death,  the  upper  part,  and  Payzant  finished  it,  wit- 
ness working  under  him  as  a  carpenter,  finished  the  porch  to 
enlarge  the  hall ;  a  large  kitchen  and  a  wash  house  were  also 
made  by  Payzant;  he  also  built  a  bam  on  the  half  acre, 
witness  thinks  so.  The  plaintiffs  evidence  is  not  of  much 
importance.  He  says  he  went  to  defendants  on  the  premises 
after  the  death  of  his  mother,  and*  demanded  possession, 
which  they  refused  ;  said  they  claimed  in  right  through  their 
father.  This  was  the  case  made  out  by  plaintiff  before  he 
rested. 

The  defence  is  advei*se  possession,  commencing  in  the  life 
of  the  father  of  defendants  in  the  year  1828,  and  continuing 
to  the  present  time.  The  case  for  the  defendants  is  that  their 
father,  Calkin,  purchased  the  half  acre  of  ground  in  dispute 
from  Payzant  for  £40  some  time  about  the  year  1828,  and 
paid  him  with  a  horse  valued  at  that  sum ;  that  he  then 
entered  into  a  contract  with  Payzant  to  build  a  house  on  the 
land  for  him ;  that  Payzant  built  the  house,  and  was  paid 
either  £150  or  £200  for  it;  that  Calkin  at  once  after  the 
building  of  the  house  went  to  reside  in  it»  and  occupied  it 
until  his  death  about  the  year  1836,  leaving  a  widow  and 
several  children  him  surviving,  dying  intestate.  Up  to  this 
point  of  the  case  there  is  no  dispute,  but  after  this  point  a  ques- 
tion arises  as  to  the  character  in  which  Payzant  went  into  the 
house,  where  he  found  the  widow  of  Calkin  with  one  or  two 
of  her  children  residing  with  her,  about  two  yeara  after  her 
husband's  death.  On  the  defence  it  is  contended  he  entered 
as  a  tenant  and  paid  rent  to  Mrs.  Calkin,  until  his  death,  and 
that  his  widow  after  his  death  continued  occupying  in  the 
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same  character  as  tenant,  and  paid  rent  to  the  widow  of 
Calkin  until  her  death  in  the  year  1857  or  1858,  and  after 
that  to  the  heirs  of  Calkin^  seven  in  number,  until  her  own 
death,  she  bein^  one  of  the  heirs,  and  receiving  a  share  of  the 
rent;  her  death  took  place  in  1858  or  1859,  and  from  that 
time  to  the  commencement  of  the  action,  the  heirs  of  Calkiriy 
or  some  of  them,  remained  in  the  undisturbed  possession  of  the 
property.  Upon  the  point  that  rent  was  paid  by  Payzant 
and  his  widow,  we  have  the  following  testimony :  first  that  of 
Mrs,  Harris,  who  says  Payzant  paid  rent  for  the  house  to  har 
mother  until  his  death,  and  after  his  decease  his  widow  paid 
the  rent  until  her  death.  That  there  was  no  meeting  of  the 
heirs  after  her  father's  death.  Mrs.  Bishop  says  Payzant 
paid  £18  rent  for  the  place,  afterwards  reduced  to  £15  ;  can- 
not swear  Payzant  told  her  so  ;  that  she  received  her  share  of 
it ;  that  she  always  know  the  house  was  their  property.  Mrs. 
Hatchavd  lived  with  Payzant  from  1842  to  1845,  he  lived  with 
Mrs.  Calkin,  in  her  house  and  paid  her  rent ;  saw  him  pay  it 
four  times  for  the  House,  garden  and  dyke ;  heard  him  tell  his 
brother  Peter  and  his  sister  that  he  rented  the  house ;  at  that 
time  Mrs.  Calkin  had  two  rooms  in  the  back  part  of  the 
house,  also  a  pear  tree  and  currant  bushes ;  saw  the  rent  paid 
shortly  after  she  went  there,  and  three  successive  years  after ; 
also  saw  Mrs.  Calkin  pay  Pa.yzant  for  board  ;  she  said  it  was 
for  board.  Mrs.  Harris  saw  Payzant  once  pay  rent  with 
other  money,  he  said  it  was  rent ;  it  was  divided  and  Mrs. 
Payzant  took  her  share.  Israel  Hai*ris  said  Payzant  paid 
rent  to  Mrs.  Calkin  for  five  acres  of  dyke  and  the  house,  and 
and  the  half  acre  £18,  and  afterwards  £15 ;  he  paid  the  rent 
until  he  died,  and  Mrs.  Payzant  paid  it  until  she  died  ;  the 
rents  were  divided  among  the  heirs ;  Payzant  told  him  he 
paid  rent  for  the  house.  Enoch  A.  Forsyth  heard  a  conversa- 
tion with  Payza^nt  and  his  uncle  Forsyth  20  years  ago  at  the 
door ;  Payzant  said  he  paid  too  much  a  year  for  the  place. 
Mrs.  Paysant  said  she  was  paying  money  for  the  place  or  the 
the  use  of  the  place.  It  was  also  proved  by  the  witnesses  for 
defence  that  Mrs.  Calkin  paid  Payzant  when  in  the  house 
for  her  board,  and  also  Mrs.  Payzant  after  his  death.  The 
witnesses  also  undertook  to  speak  of  the  rent  of  the  house, 
32 
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dyke  and  lot,  and  generally  agreed  that  a  fair  rent  was  from 
£16  to  £18,  one  witness  went  as  high  as  £20. 

The  case  thus  made  out  for  the  defendants  is  to  my  mind 
conclusive.  There  is  not  anything  very  inconsistent  in  Mrs- 
Calkin  renting  the  house  to  Payzant,  except  two  rooms,  and 
paying  him  her  board,  particularly  when  we  reflect  upon  the 
close  connection  that  existed  between  them,  that  of  son-in-law 
and  mother-in-law,  and  if  the  case  had  concluded  with  the 
evidence  for  the  defence,  the  jury  would  have  been  bound  to 
have  found  for  the  defendants.  At  the  close  of  the  case 
witnesses  were  called  to  rebut ;  their  evidence  was  objected  to 
by  the  counsel  for  the  defendant,  but  received  by  the  Chief 
Justice,  but  not  without  some  doubt.  James  iV^«iry,'one  of 
the  witnesses  in  chief  for  the  plaintiif,  who  was  called  to 
rebut,  said  that  in  1838  he  had  commenced  to  build  another 
house  for  Payzant  on  the  same  lot,  and  gave  it  up  at  bis 

request;  that  Mrs.  Payzant  told  him  they  had  agreed  to  take 

• 

back  the  house  from  the  heirs,  and  she  had  agreed  to  it  if 
certain  alterations  were  made;  she  said  there  had  been  a 
meeting  of  the  heirs,  and  that  they  had  assented  to  it ;  that 
he  always  understood  what  Payzant  paid  was  interest,  but 
as  he  did  not  state  from  whom  or  how  he  obtained  his  under- 
standing, this  latter  part  of  his  evidence  must  go  for  nothing. 
Sophia  Neary  stated  that  she  had  lived  in  Payzant*s  house 
and  was  intimate  with  the  family ;  was  there  a  fortnight  in 
1854.  Mrs,  Payzant  said  there  was  £50  in  Lewis  Davidson's 
hands,  which  was  to  finish  paying  for  the  place.  She  said  her 
father  ha4  bought  the  place,  and  Payzant  had  finished  the 
house  for  him,  but  that  Payzant  had  bought  it  back  and  paid 
all  but  £50  ;  heard  her  say  this  more  than  once ;  never  heard 
rent  mentioned ;  never  complained  of  having  to  pay  rent 
The  last  part  of  this  evidence  means  nothing,  and  could  not 
mean  anything  that  should  influence  the  jury.  Mrs,  Payzant 
was  not  bound  to  complain  to  the  witness  about  paying  rent 
or  anything  respecting  rent,  and  her  silence  on  the  subject 
cannot  be  taken  as  evidence  that  she  did  not  pay  it. 

At  the  argument  of  this  cause  the  counsel  for  the  defendants 
took  the  same  objections  to  the  reception  of  the  rebuttal 
evidence  as  was  taken  on  the  trial.  In  the  first  place,  I  have 
serious  doubts  if,  under  any  circumstances,  this  evidence  was 


AtJGUST,    1869.  499 

adinissiMe  as  rebuttal  testimony.  The  general  rule,  as  I 
understand  it,  is  that  the  case  is  not  to  be  cut  in  parts,  that  it 
is  not  competent  to  the  plaintiff  to  rely  upon  a  prima  facie 
case  in  the  first  instance,  and  then  to  support  it  by  further 
evidence  in  reply.  I  admit  it  is  in  the  discretion  of  the  Judge 
whether  he  will  allow  the  plaintiff  to  give  evidence  in  reply, 
but  such  discretion  may,  it  seems,  be  reversed  by  the  Court. 
Wright  v.  Wilcox,  9  C.  R,  650.  In  Jacobs  v.  Tarletoriy  11 
Queen's  Bench,  421,  where  plaintiff  suing  as  indorsee  of  a  Bill 
of  Exchange,  relied,  in  the  first  instance,  on  a  prima  facie  case 
by  evidence  of  the  indorser's  handwriting.  Evidence  was 
given  for  the  defence  on  a  plea  traversing  the  indorsement,  to 
shew  that  the  plaintiff  was  too  poor  to  have  given  value  for 
the  biil,  and  had  disclaimed  all  knowledge  of  it.  Held  that 
plaintiff  could  not  give  evidence  in  reply,  that  he  was  able  to 
give  value,  and  had  actually  discounted  the  bill,  because  such 
evidence  was  not  in  contradiction,  but  merely  confirmatory  of 
his  prima  fade  case. 

How  much  stronger  is  the  case  under  consideration.  One 
of  the  witnesses  here,  James  Seary,  had  been  on  the  stand  to 
prove  the  plaintiff's  case,  and  he  proved  the  occupation  of  the 
house  by  Payzant  from  1838  to  his  death,  and  after  his  death 
by  his  widow  until  her  death.  The  question  then  in  dispute 
i^as  between  the  parties  as  respects  the  possession  of  the 
house,  and  if  the  declaration  of  Mrs.  Payzant  was  evidence, 
then  it  was  evidence  that  should  have  been  given  in  the  first 
instance,  and  not  afterwards,  in  reply,  to  support  the  case,  as 
the  whole  case  turned  upon  the  possession,  and  by  the  same 
rule  the  evidence  of  Sophia  Neary  should  have  been  produced 
in  the  first  instance,  and  had  it  been  so  produced,  the  defendants 
would  have  had  the  opportunity  of  contradicting  that  there 
had  been  a  meeting  of  the  heirs,  who  had  agreed  to  the  estate 
returning  to  Payzant;  but  coming  in  as  evidence  in  reply, 
they  were  excluded  from  answering.  Rees  v.  Smith  et  al.,  2 
Stark.  Rep.,  31.  In  an  action  of  trespass  where  the  genei-al 
issue  is  pleaded,  and  also  special  pleas  alleging  a  clandestine 
removal  to  avoid  a  distress,  held  that  plaintiff  ought  to  go  into 
the  whole  of  his  case  in  the  first  instance.  Lord  EUenhorov^h 
said  that  the  general  rule  was  that  when,  by  pleading  or  by 
means  of  notice,  the  defence  was  known,  the  counsel  for  the 
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plaintiff  was  bound  to  open  the  whole  case  in  chief,  and  could 
not  proceed  in  parts.  He  added  :• "  As  a  general  rule  I  beg  it 
may  be  understood  that  a  case  Ls  not  to  be  cut  in  parts,  but 
when  it  is  known  what  the  question  in  iss  ue  is  it  must  be  met  at 
once.  If  indeed,  any  one  fact  be  adduced  by  the  defendants 
to  which  an  answer  can  be  given,  the  plaintiff  must  have  an 
opportunity  for  so  doing,  but  this  must  be  undei'stood  of  a 
specific  fact.  He  cannot  go  into  general  evidence  in  reply  to  the 
defendants  case.  There  is  no  instance  in  which  the  plaintiff 
is  entitled  to  go  into  half  his  case  and  reserve  the  remainder." 
But  that  is  what  the  plaintiff  did  in  the  present  case.  He 
went  into  half  his  case,  but  reserved  that  which  was  incident 
to  it  for  a  r^ply,  when  it  was  evidence  that  should  have  been 
adduced  in  chief)  corresponding  in  fact  to  the  other  parts  of 
his  evidence  in  support  of  his  case. 

The  objections  to  the  evidence  at  the  trial  and  at  the 
argument  went  beyond  what  I  have  referred  to,  that  is  to  say, 
that  the  declarations  of  Mrs.  Payzant  were  not  binding  upon 
her  co-heirs.  The  principle,  however,  was  admitted  that 
declarations  against  the  interests  of  the  party  making  them 
were  admissible,  but  that  in  the  present  case  it  was  binding 
only  upon  the  widow  Payzant,  and  did  not  extend  to  the 
defendants,  who  were  joint  heirs  with  her  in  her  father  s  estate. 
I  will  not  stop  to  discuss  that  question,  as  upon  one  more 
important  I  have  come  to  the  conclusion  that,  admitting  the 
evidence  to  have  been  admissible,  still  the  case  of  the  defendants 
is  supported  by  such  preponderating  evidence  that  the  verdict 
cannot  be  sustained,  and  that  the  rule  for  a  new  trial  must  be 
made  absolute.  A  peraon  in  possession  of  real  property  is,  if 
nothing  appear  to  the  contrary,  presumed  to  be  seized  in  fee. 
From  this  it  is  deduced  that  every  statement  made  by  a 
person  which  shows  that  he  is  possessed  under  an  title  inferior 
to  a  fee  simple  .absolute  is  against  his  interests,  and  on  this 
ground  such  declarations  are  considered  to  be  admissible. 
Roscoe's  Digest,  p.  46  says  such  evidence  would  not  probably 
be  considered  by  a  jury  very  cogent.  The  principle  of  the  rule 
for  rejecting  hearsay  evidence  is  that  such  evidence  requires 
credit  to  be  attached  to  a  statement  made  by  a  person  who  is 
not  subjected  to  the  ordinary  tests  enjoined  by  the  law  for 
ascertaining  the  correctness  and  completeness  of  the  testimony. 
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the  author  of  the  statement  not  delivering  his  evidence  subject 
to  cross-examination,  and  not  speaking  under  the  moral  and 
political  sanction  of  an  oath.  Such  evidence  is  also  very  liable 
to  be  fallacious  from  the  facility  with  which  it  may  have  been 
imperfectly  heard,  or  from  having  been  misunderstood,  or 
inaccurately  remembered,  or  perhaps  perverted,  or  possibly 
altogether  fabricated.  1  Philips  on  Evidence,  206.  The  reason 
thus  given  by  Philips  for  the  rejection  of  hearsay  evidence  is 
equally  applicable  to  the  case  where  such  evidence  is  admissible 
as  tending  to  weaken  its  moral  influence.  The  same  writer,  at 
page  254,  says  it  may  be  useful  to  observe  that  Judges  have 
differed  in  opinion  concerning  the  weight  to  be  given  to  evidence 
of  reputation.  That  there  are  several  judicial  remarks  of  a  very 
strons:  nature  to  be  met  with  which  show  at  least  that  such 
evidence  is  open  to  much  observation  calculated  to  weaken  its 
effect. 

The  declarations  of  Mrs.  Payzant  are  to  a  certain  extent 
against  her  interests,  claiming  a  life  estate  under  the  will  of 
her  husband  instead  of  an  estate  in  fee  in  one-seventh  part  of  the 
same  property.  It  is  not  improbable  that  her  life  estate  in  the 
whole  property  was  of  more  importance  to  her  than  the  estate 
she  would  derive  as  one  of  the  heirs  of  her  father  in  a  house 
and  one  half  acre  of  ground.  She  may  also  have  been  influenced 
in  making  the  declarations  she  did  from  respect  to  the  memory 
of  her  husband,  and  to  prevent  a  reflection  upon  his  character 
in  disposing  of  property  by  his  will  that  he  had  no  right  to. 
Those  are  circumstances  that  may  have  influenced  her  in  saying 
what  she  did,  and  must  more  or  less  detract  from  the  credit  to 
be  given  to  her  declarations.  Philips,  at  page  296,  says :  "  When 
no  motive  of  interest  can  be  suggested,  yet  the  declarations 
may  be  influenced  by  feelings  equally  likely  to  occasion 
misrepresentation.  The  circumstance  that  the  declarations  are 
against  a  person  s  own  interest  affords  a  very  insufficient 
guarantee  of  fidelity  and  accuracy  unless  it  clearly  appear  not 
only  that  a  particular  fact  stated  in  the  declaration,  but  the 
whole  declaration,  in  every  view  of  it,  is  prejudicial  to  the 
interest  of  the  maker.  Without  coming  to  that  conclusion,  it 
is  sufficient  to  carry  out  my  view  of  this  case  that  the  declaration 
made  by  Mrs,  Payzant  is  much  weaker  than  evidence  given 
by  a  witness  in  a  Court  of  Justice  subject  to  the  test  of  cross- 
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examination  and  for  false  swearing  subject  to  punishments. 
The  declarations  of  Mrs.  Payzant  conflict  with  the  testimonies 
of  not  less  than  four  or  five  witnesses  on  the  defence,  and  there- 
fore are  not  entitled  to  the  respect  which  the  jury  have  given  to 
them  in  finding  the  verdict  as  they  did.  The  only  question 
remaining  is  the  nature  of  the  possession  of  the  defendants. 

At  the  argument  the  counsel  for  the  plaintifi  contended  thai 
the  holding  in  the  first  instance  by  Oolkin  was  permissive,  and 
could  not  ripen  into  adverse  possession.  There  was  not  muck 
force  in  the  argument  upon  this  point,  and  but  one  authority 
referred  to  in  support  of  it.  The  clearest  and. most  compre* 
hensive  definition  of  a  disseisin  and  adverse  holding  perhaps  is 
an  actual,visible  and  exclusive  appropriation  of  land  commenced 
and  continued  under  a  claim  of  right.  Angdl  on  LiTnitatiori^ 
section  390.  Here  the  entry  by  Calkin  by  purchase  of  the  land 
and  payment  was  an  entry  under  a  claim  of  right.  •  The  exclusive 
appropriation  with  the  knowledge  of  Payzant,  who  built  the 
house  for  him,  and  was  paid  for  the  building,  makes  the 
possession  as  much  an  adverse  holding  as  it  is  possible  to  be. 
The  vendee  of  land  who  is  let  into  possession  but  has  never 
completed  the  purchase  has  no  adverse  possession  as  against 
the  vendor,  {Doe  v.  Edgar,  2  N.  C,  498,)  unleas  he  refuses  to 
give  up  possession  or  to  pay  interest  on  the  purchase 
money,  per  TindaZ,  C.  J.,  id.  502,  503.  In  this  case  if  the 
witnesses  for  the  defence  are  to  be  credited,  the  possession, 
running  over  a  period  of  nearly  forty  years,  has  never  been 
given  up,  but  continued  in  Calkin  and  his  heirs  until  the  present 
time.  "A  grant,  sale  or  gift  of  land  by  parol,"  says  Chief 
Justice  Shaw,  "  is  void  by  the  statute,  but  when  accompanied 
by  an  actual  entry  and  possession  it  manifests  the  intent  of 
the  donee  to  enter  and  not  as  tenant,  and  it  equally  proves  an 
admission  on  the  part  of  the  donor  that  the  possession  is  so 
taken."    Angdl  on  LimitaiionSy  section  407. 

If,  on  an  agreement  for  the  sale  of  land  the  consideration 
is  paid,  the  owner  consents  that  the  buyer  may  enter  and  hold 
the  land  as  his  own,  therefore  the  entry  and  possession  of  the 
buyer  cannot  be  deemed  subordinate  t<^  the  title  of  the  seller, 
but  as  adverse  and  disseisin.  Brown  v.  Kimg,  5  Met.,  (Mass. 
R.,)  173.  Many  other  authorities  in  the  United  States  Courts 
could  be  referred  to  upon  the  same  point,,  but  it  is  not  necessary 
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to  do  so,  as  the  same  principle  has  been  adopted  in  our  own 
Court,  in  one  case  certainly,  since  I  came  on  the  Bench,  and  I 
believe  in  others. 

I  have  been  compelled  against  my  inclination  to  expand 
this  judgment  beyond  the  limits  I  at  first  intended,  but  1  now 
conclude  with  the  opinion  already,  if  not  expressed,  implied, 
that  the  rule  must  be  made  absolute  for  a  new  trial,  with  costs. 

Young.  C.  J. — The  evidence  that  was  objected  to  in  this 
case  came  before  the  Court  under  peculiar  circumstances. 
Payzant,the  testator,  lived  on  the  premises,  which  he  devised, 
as  his  own,  to  his  wife  and  then  to  his  niece,  for  life,  remainder 
to  the  plaintiff.  The  defendants,  who  were  sisters  to  the  widow, 
claimed  as  heirs-at-law  of  the  father,  and  gave  evidence,  with 
other  witnesses,  of  alleged  declarations  and  payment  of  rent 
by  the  testator,  and  by  his  widow,  who  was  also  dead.  Evidence 
was  then  offered  of  declarations  by  the  widow  as  to  the  nature 
of  her  holding,  which  I  admitted  with  some  hesitation  ;  but  I 
was  satisfied  at  the  argument,  and  still  more  on  looking, 
subsequently,  into  the  cases,  that  the  evidence  ought  not  to 
have  been  received,  and  as  it  was  very  material  that  a  new 
trial  should  be  ordered,  I  thought  also  that  Lewis  Davidson 
ought  to  have  been  produced  by  the  plaintiff.  If  a  new  trial 
is  had,  and  the  payment  of  the  £50,  the  balance  of  the  purchase 
money,  to  the  heirs  of  Calkin,  is  proved,  it  will  give  the  case 
a  very  different  complexion. 

The  defendants'  counsel  objected  at  the  trial  to  the  reception 
of  the  widow's  declarations,  but  he  did  not  object  to  the 
production  of  witnesses  in  rebuttal, nor  was  that  point  suggested 
or  any  cases  cited  upon  it  at  the  argument.  I  think  it  proper 
to  mention  it  now«  because  I  cannot  acquiesce  in  the  rule  as  it 
has  been  stated  by  my  brother  Dodd,  nor  in  the  authority 
of  the  case  he  has  cited  at  large  from  2  Stark,  Rep.,  31. 
It  appears  by  the  note  to  Browne  v.  Murray,  R.  &  M.,  254, 
that  Lord  EllenhorougKs  ruling  in  that  case  was  not  approved 
or  followed  by  his  successors  in  the  Queen's  Bench,  and  that 
the  same  ruling  in  the  Common  Fleas  was  also  superceded  by 
the  modern  practice.  The  rule  as  it  is  laid  down  in  1  DowL, 
647  ;  iZ.  <t  i/.,  254 ;  9  (7.  B..  650,  &c.,  is  correctly  stated  in 
Arch.,  12th  Edition,  387,  where  it  is  said  that  the  plaintiff  is 
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at  liberty,  whether  the  defence  be  known  or  not,  either  at  once 
to  enter  into  the  whole  of  his  case,  or  to  make  out  a  prvma 
facie  case  only,  and  to  reserve  the  answer  to  the  defendant's 
case ;  but  as  a  general  rule  he  cannot  answer  part  of  the 
defendants  case  in  the  opening,  and  then  afterwards  call 
evidence  in  reply  to  the  defendant's  case.  But  the  Judge,  in 
his  discretion,  may  allow  this  to  be  done.  This  appears  from  the 
case  of  Wright  v.  WilcoXyVihero  the  Judge  extended  the  privilege 
a  great  way  to  the  plaintifl  and  was  upheld  by  the  Court. 
It  would  seem  also  from  the  decision  and  the  note  to  that  case 
that  the  previous  case  of  Jacobs  v.  Tarleton,  11  Q.  B.,  421, 
could  not  be  supported.  Had  legitimate  evidence  as  to  the 
payment  of  rent  or  of  the  purchase  money  been  offered  in 
rebuttal,  there  can  be  no  question,  I  think,  that  it  was 
receivable.  But  that  point,  as  I  have  said,  was  not  taken 
either  at  the  irial  or  at  the  argument. 
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Dbfindahts,  on  the  8th  October,  1868,  endorsed  a  bill  of  exchange  dr&wn  bj  S.  S.  on 
E.  &  Co.  of  Liverpool,  Eng»,  thinking,  but  not  stipulating,  that  it  %im  to  be  forwarded  by  the 
mail  which  closed  on  the  same  day.  The  drawer  overheld  the  bill  on  that  day,  and  also  on  a 
following  mail  day,  and,  on  the  5th  November,  sold  the  bill  for  full  value  to  the  plaintiff,  who 
remitted  it  the  same  day.  The  bill  was  accepted,  but  the  acceptors  havmg  failed  before  it 
matured,  defendants  were  sued  as  indorsers.  Defendants  pleaded,  ameng  other  things,  that 
they  were  discharged  of  their  liability,  by  the  delay  in  putting  the  bill  into  c!rculay<».  A 
motion  having  been  made  to  sot  aside  the  pleas,  ft  was  also  contended  on  behalf  of  defend- 
ants, that  the  question  of  undue  delay  or  negligence  should  be  left  to  a  Jury. 

Held,  sotting  aside  the  pleas,  that  the  hulders  of  the  bill,  being  entitled  to  msonable 
time,  there  was  no  such  delay  as  to  constiUite  a  defence  in  law. 

JoHNSTOKB,  E.  J.,  was  of  optuion  that  the  case  was  one  which  did  not  come  within  the  71st 
section  of  the  Practice  Act^  (Revised  Statutes,  3rd  Series,)  and  that  the  defendants  were 
entitled  to  submit  their  defences  to  a  jury. 

Young,  C.  J.,  now,  (September  4th,  1869,)  delivered  the 
judgment  of  the  Court : — 

The  bill  of  exchange  in  this  ca.se  was  drawn  by  SamU'el 
Strong,  8th  of  October,  1 8C8,  for  £1 50  sterling,  on  Ellerton  <fe  Co., 
of  Liverpool,  and  was  endorsed  by  the  defendants  on  the  same 
day  as  an  accommodation,  the  defendants  thinking,  as  they 
allege,  but  not  stipulating,  that  it  should  be  remitted  by  the 
mail  which  closed  on  that  daj'.  Strong  overheld  it,  for  some 
reason  which  does  not  appear,  on  that  day,  and  also  on  the 
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22nd  of  October,  when  there  was  a  mail,  and  on  the  5th  of 
November  sold  it  for  the  full  value  to  the  plaintiffs,  who  • 
remitted  it  the  same  day.  It  was  accepted  the  24th  of  November, 
and  the  acceptors  having  failed,  before  it  matured,  on  the  25th 
of  Feh*uai^,  it  was  duly  protested  on  that  day.  On  the  15th 
of  March  the  plaintiffs  gave  due  notice  to  the  defendants,  and 
brought  their  action  on  the  27th.  It  appears  by  indoi-sement 
on  the  bill  that  it  was  exhibited  in  the  Bankruptcy  Court,  at 
Liverpool,  on  the  3rd  of  March.  Hounsell  <&  Co.,  to  whom  the 
plaintiffs  indorsed  it,  were  the  holders  on  the  26th  of  February, 

Under  these  circumstances  the  defendants  pleaded,  first, 
that  they  did  not  indorse  the  bill,  which  plea  is  abandoned. 
Secondly,  that  at  the  commencement  of  the  suit  plaintiffs  were 
not  the  holders  of  the  bill,  but  that  it  was  then  outstanding 
in  the  hands  of  the  indorsees.  Thirdly  and  fourthly,  that  the 
delay  in  putting  the  bill  into  circulation,  according  to  the  usage 
of  merchants,  had  discharged  the  defendants  of  their  liability. 

The  plaintiffs  have  moved,  under  the  7lst  section  of  the 
Practice  Act,  on  affidavit,  to  set  aside  the  pleas  as  false  and 
vexatious,  and  there  was  an  affidavit  by  one  of  the  defendants 
in  reply. 

As  to  the  second  plea,  it  differs  somewhat  from  the  form  in 
Bxiilen  <fc  Leake' a  Precedents^  524,  which  is  simply  that  plain- 
tiff was  not  the  lawful  holder ;  and  it  would  seem  from  the 
note  that  the  plea  is  applicable  in  cases  of  bills,  fee,  payable  to 
bearer,  and  questioning,  in  fact,  the  bona  fides  of  his  possession, 
and,  therefore,  his  legal  title  and  right  to  receive  the  contents. 
In  other  cases  its  meaning  and  effect  are  ambiguous,  and 
although  it  has  not  been  unfrequently  used  of  late,  leave  to 
plead  it  with  other  pleas  is  sometimes  refused  by  the  English 
Judges.  We  are  not  much  disposed  to  favor  it  here,  and  in  the 
present  case  we  think  it  of  no  avail.  Mr.  Wylde  swears  that 
the  plaintiffs  were,  at  the  commencement  of  this  suit,  the  real 
and  bona  fide  holders  of  the  bill, — an  assertion  which  we  see 
no  reason  to  doubt.  Emmett  v.  Tottenham,  8  Exchequer,  884 ; 
Ancona  v.  Marks,  7  H.  &  N.,  696 ;  Stones  v.  Butt,  2  Dowl,  • 
335.  In  Anco7ia  v.  Marks,  7  H.  &  N.,  696.  Plaintiff,  after 
action  brought  on  a  bill  of  exchange,  ratified  the  act,  which 
was  held  sufficient.  Marten,  B.,  said  :  "  I  should  be  satisfied 
if  the  law  upon  this  subject   were  altered,  and   the  right 
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to  sue  on  bills  of  exchange  confined  to  persons  who  have 
the  real  interest  in  them."  In  Emmett  v.  Tottenliam,  8  Exch., 
884,  Pollock,  C.  B.,  said  :  "  The  ground  upon  which  we  found 
our  decision  is  that  a  person  who  has  no  interest  in  or  possession 
of  a  bill  of  exchange  cannot  maintain  an  action  upon  the 
instrument.  The  plaintiff  had  neither  actual  possession  nor 
constructive  possession  by  his  agent, — he  had  no  interest 
whatever  in  the  bill."  Bytes  on  Bills,  2.  See  also  2  DqwL, 
335,  Stones  v.  Butt, — bill  in  hands  of  Trustees  for  plaintiff. 

On  the  third  and  fourth  pleas  wu  have  looked  into  the 
cases,  beginning  with  the  leading  one  of  Muilman  v.  D*Eguino, 
2  H.  Black,  565,  decided  so  far  back  as  1795.  Eyve,  C.  J. :  "  It 
would  be  a  very  serious  and  difficult  thing  to  say  that  a  person 
buying  a  foreign  bill  should  be  obliged  to  transmit  it  by  the 
firat  opportunity  to  the  place  of  its  destination.  The  holder 
is  bound  to  present  it  in  reasonable  time."  Bailer,  J.,  said : 
"  Due  diligence  is  the  only  thing  to  be  looked  at.  Bills  ought 
to  be  put  in  circulation.  If  circulated  the  parties  are  known 
to  the  world,  and  their  credit  is  looked  to.  If  kept  out  in  that 
way  for  a  year,  I  cannot  say  there  would  be  laches.  Not  so  if 
the  holder  were  to  lock  up  the  bill  for  any  length  of  time." 
In  Ooupy  V.  Arden,  7  Taunt.,  160,  bills  drawn  at  Lisbon,  May 
12th,  were  not  presented  till  the  22nd  of  August,  and  the 
delay  was  held  not  unreasonable." 

In  Mellish  v.  Rawdon,  9  Bing.,  416,  plaintiff  purchased  a 
bill  at  Rio  Janeiro,  drawn  at  sixty  days'  sight,  and  kept  it 
nearly  five  months,  when  he  sold  it  again.  The  drawee  failed 
before  presentment,  and  the  jury  found  for  plaintiff.  Tindal, 
C.  J. :  "  To  lock  up  the  bill  for  any  length  of  time  cannot  mean 
that  the  holder  of  the  bill  keeping  it  in  his  hands  for  any  time, 
however  short,  would  make  him  guilty  of  laches.  It  never  can 
be  required  of  him  instantly,  under  all  circumstances,  either  to 
put  it  into  circulation,  or  to  send  it  forward  to  the  drawee  for 
acceptation.  To  hold  the  purchaser  bound  by  such  an  obligation 
would  greatly  impede,  if  not  destroy,  the  market  for  foreign 
bills.     The  buyer  must  have  a  reasonable  discretion." 

It  will  be  perceived  that  the  delay  in  these  three  cases  very 
much  exceeded  the  delay  in  this  case.  Where  the  delay  is 
excessive,  and  a  loss  has  ensued  to  the  defendant,  a  Court  and 
jury  will  discharge  him,  as  in  Straker  v.  Oraham,  4  M.  &  W., 
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721.  But  to  hold  that  the  retaining  of  a  bill  of  exchange  for 
a  few  weeks  before  presentment,  is  to  deprive  the  holder  of 
his  remedies,  would  be  attended,  we  think,  with  injurious 
consequences.  We  know  that  bank  bills  from  the  West  Indies 
pass  from  hand  to  hand  for  much  longer  periods,  and  to  apply 
so  stringent  a  rule  would  affect  the  circulation  and  value  of 
bills,  and  be  at  variance  with  the  policy  of  the  law  as  laid 
down  by  Story,  who  says,  (Story  on  Bills  of  Exchange,  section 
231,)  that  a  very  liberal  allowance  of  time,  both  for  the  trans- 
mission and  presentment  of  foreign  bills  should  be  allowed  to 
every  successive  holder. 

It  may  be,  as  alleged  by  the  defendants,  that  the  bill  would 
have  been  paid  if  transmitted  at  once.  But  in  Mellish  v. 
Jtawdon,  the  drawee  had  also  failed,  and  the  particular 
misfortune  cannot  alter  the  general  rule.  It  was  said  that  this 
bill  was  not  negotiated,  to  which  it  ^as  answered  that  the 
indorsement  was  a  neorotiation,  and  this  idea  is  favored  bv  the 
language  of  the  English  Stamp  Act,  17  &>  18  Vic,  chapter  82, 
under  which  the  duty  is  payable  on  all  such  bills  as  shall  be 
paid,  indorsed,  transferred,  or  otherwise  negotiated  within  the 
United  Kingdom.  At  the  same  time  it  was  held  in  Sharpies 
V.  Richards,  2  H.  &;  N.,  57,  (cited  with  approval  in  Griffin  v. 
Weathersby,  L.  R.  3  Q.  B.,  753,)  that  presenting  a  bill  for  accept- 
ance was  not  negotiating,  and  that  the  stamp  duty  was  not 
imposed  thereby. 

The  only  point  that  remains  is  the  contention  of  the 
defendants'  counsel  that  the  question  of  undue  delay  or 
negligence  must  be  left  to  a  jury^  and  in  the  majority  of  cases 
this  is  undoubtedl}'  the  rule,  for,  as  it  is  justly  remarked  in 
Taylor  on  Evidence,  section  31,  Judges  can  rarely  have  the 
materials  to  decide  on  these  and  such  like  questions.  From 
some  of  the  cases,  however,  it  would  seem  that  reasonable  timo 
is  to  be  taken  as  a  question  of  law  dependant  upon  facts,  viz., 
the  situation  of  the  parties,  their  places  of  abode,  and  the 
facility  of  communication  between  them.  Sdwyn,  N,  P^ 
380;  Chitty  on  Bills,  278;  and  see  Darbishire  v. 'Parker,^ 
East.,  3.  It  appears,  too,  from  the  note  to  the  American 
edition  of  Chitty,  that  in  New  York  due  diligence  has  been  held 
to  be  a  question  of  law. 
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Three  of  us,  therefore,  think  ourselves  well  justified  in 
holding  that  there  was  no  such  delay  in  this  case  as  constituted 
a  defence  in  law,  and  that  the  plaintiffs  are  entitled  to  judgment 
upon  the  bill. 

DesBarres,  J. — Having  read  the  defendants'  pleas  to  this 
action,  the  affidavit  of  John  T,  Wylde,  one  of  the  plaintiffs, 
made  for  the  purpose  of  setting  the  pleas  aside,  under  section 
71  of  the  Practice  Act,  and  having  also  read  the  affidavit  of 
Thomas  McGuUoch,  one  of  the  defendants,  in  answer  to  the 
affidavit  of  the  said  John  T.  Wylch,  and  in  support  of  said 
pleas,  I  am  of  opinion  that  the  said  pleas  on  the  statement  of 
facts  disclosed  in  the  affidavits,  and  the  authority  of  the  cases 
bearing  on  the  present,  cannot  be  sustained,  and  that  the 
plaintiffs  are  therefore  entitled  to  judgment  on  the  bill  of 
exchange  declared  upon  in  this  suit. 

WiLKiNS.  J. — I  think  the  pleas  must  be  set  aside  and 
judgment  entered  for  the  plaintiffs.  It  appears  to  me  that,  on 
the  uncontrovertcd  facts  before  us,  the  case  for  the  plaintiffs 
is  so  clear  on  all  the  points  of  objection  taken  to  the  rule,  that, 
if  on  a  trial,  and  these  facts  submitted  to  a  jury,  a  verdict  was 
found  for  defendants,  it  would  be  the  duty  of  the  Court  to  set 
it  aside,  on  a  motion  made  to  that  effect.  The  plaintiffs  must, 
I  think,  be  taken  by  us  to  have  been  the  legal  holders  of  the 
bill  when  the  action  was  brought,  and  I  think  the  notice  of 
dishonor  was  legally  sufficient. 

Johnstone,  E.  J.,  dmentiente, — I  have  been  unable  to 
arrive  at  the  judgment  that  this  case  comes  within  the  operation 
of  the  71st  section  of  the  Practi^^  Act,  and  I  do  not  feel  justified 
to  exclude  the  defendants  from  the  right  of  submitting  the  two 
defences  their  pleas  raise  for  the  opinion  of  a  jury,  after  a  trial 
in  which  the  facts  may  be  more  fully  investigated  than  they 
can  be  on  affidavits.  I  therefore  am  of  opinion  that  the  rule 
nisi  should  be  discharged,  and  the  cause  left  to  the  ordinary 
mode  of  trial  and  determination. 
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RrLcs  to  set  aside  pleas  will  be  dlBcbais;ed,  and  the  matters  io  issue  left  to  abide  a  trial 
whenever,  from  the  pleas  filed  and  the  facts  disclosed  by  the  affldayits,  it  is  not  perfectly  clear 
that  no  legal  defence  exists.  On  the  other  hand  pleas  will  be  set  aside  whenever  it  ia  clear  that 
In  any  possible  view  of  uncontroverUd  facts  brought  before  the  Court  by  the  parties  the  plain- 
tiff would  be  entitled  to  a  verdict  if  the  case  went  to  a  jury. 

Semble.  Costs  in  a  canse  cannot  be  added  to  the  amount  claimed,  for  the  purpose  of 
bringing  it  up  to  the  appealable  amount. 

WiLKiNS,  J.,  now,  (September  4th,  1869,)  delivered  the 
judgment  of  the  Court : — 

We  are  asked  to  set  aside  the  pleas  filed  in  this  cause  as 
false,frivolous  and  vexatious,and  to  give  the  plaintiffs  judgment 
on  the  promissory  note  sued  on.  The  jurisdiction  which  we 
are  thus  called  on  to  exercise  rests  on  the  71st  section  of  our 
Practice  Act,  which  is  as  follows :  "  The  Court,  or  a  Judge 
shall  in  all  cases  have  power  on  such  terms  as  to  costs  or 
otherwise  as  they  shall  think  fit  to  set  aside,  in  whole  or  in 
part,  false,  frivolous  or  vexatious  pleadings,  and  pleadings 
colourably  amended  in  pretended  compliance  with  a  Judges 
order  to  amend.  This  provision  is  essentially  different  from  that 
made  by  the  English  C.  L.  P.  Act,  of  1852,  section  52.  We 
have  invariably,  when  from  the  pleas  filed  and  the  facts 
disclosed  by  the  aflidavits,  it  was  not  perfectly  clear  that  no 
legal  defence  existed,  discharged  the  rule  and  left  the  matters 
in  issue  to  abide  a  trial.  On  the  other  hand,  considering  that 
the  provision  is  intended  to  present  the  delay  and  costs  of  an 
unreal  defence,  we  have  felt  it  a  duty  to  set  aside  the  pleas 
and  give  the  plaintiff  a  judgment  wherever  it  was  clear  that 
in  any  possible  view  of  uncontroverted  facts  brought  before 
us  by  the  parties,  the  plaintiff  was  entitled  to  a  verdict  if  the 
case  went  to  a  jury. 

In  view  of  this  we  cannot  doubt  what  judgment  we  should 
give  on  the  rule  before  us.  It  is  manifest  that  the  defendant 
relies  on  one  sole  ground  of  defence,  and  that  it  has  no 
foundation.  The  plaintiffs'  affidavit  in  connection  with  their 
declaration  shews  a  clear  right  to  recover,  and  the  defendant 
having  had  every  opportunity  of  controverting  specific  allega- 
tions made  on  behalf  of  his  opponents,  has  nevertheless  not 
met  any  of  those  otherwise  than  by  counter  statements,  not 
one  of  which  has  any  fact  stated  or  supported  which  is  not 
consistent  with  the  statements  contained  in  the  affidavit  read 
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on  behalf  of  the  plaintiffs.  In  it  the  deponent,  Adam  BiirnSt 
one  of  the  plaintiffs,  swears  that,  holding  the  defendant's  note 
in  question  for  goods  sold  to  him,  and  the  latter  having  obtained 
further  supplies  from  the  plaintiffs,  and  being  unable  to  meet  his 
occurring  liabilities  to  them,  they,  on  the  20th  of  Oc^oicr,  1868, 
agreed  to  give  him  further  time  on  receiving  from  him  three 
notes  signed  by  him,  and  by  his  brother  endorsed ;  that  these 
were  given,  and  that  at  that  time  defendant  was  furnished 
by  the  plaintiffs  with  their  account,  (a  copy  whereof  is  appended 
to  the  affidavit,)  in  which  it  appears  that  those  three  notes 
exactly  balance  it.  Adayn  Burns  then  proceeds  to  state  this 
fact,  which,  being  altogether  unnoticed  by  the  defendant  in 
his  affidavit,  we  must  take  to  be  true.  It  is  that  at  the  time 
the  account  so  stated  was  made  up,  and  the  endorsed  notes 
taken,  the  very  note  sued  on  was  in  the  bank,  where  it  had 
been  discounted,  and  that  plaintiffs*  bookkeeper,  supposing  it 
to  have  been  at  three  months,  and  taken  up  by  defendant, 
omitted  it  from  the  statement.  Thus  the  defendant  admits  by 
necessary  implication  that  while  the  three  notes  on  the  face 
of  the  account  met  and  exactly  balanced  the  plaintiffs'  claims 
as  stated  on  the  debit  side  of  the  account,  there  was  nevertheless 
an  overlooked  but  existing  note  unsatisfied,  in  fact,  and  that 
the  very  note  which  is  the  subject  of  this  suit.  It  will  be 
found,  too,  that  there  is  not  a  word  in  the  correspondence  that 
is  at  variance  with  this.  Ba^rna  proceeds  to  state  that  the 
mistake,  as  soon  as  discovered,  was  made  known  to  defendant, 
and  that  the  letters  appended  to  his  affidavit  were  all  written 
to  defendant,  and  remained  unanswered.  He  adds  that 
defendant's  brother,  who  endorsed  the  three  notes,  after  the 
omission  was  discovered  and  notified,  sent  to  the  plaintiffs  and 
obtained  from  them  a  full  account,  a  copy  whereof  is  appended 
to  Burns'  affidavit,  marked  F.  It  claims  a  balance  due  plain- 
tiffs corresponding  to  the  amount  of  the  note  in  suit.  Bums 
goes  on  to  state  that  he  took  up  that  note  at  the  bank  under 
circumstances  fully  set  out  in  his  said  letters.  He  alleges  also, 
explicitly,  that  at  the  time  of  this  action  brought,  plaintiffs 
were  the  bona  fide  holders  of  the  note  in  question,  and  that  it 
has  never  been  paid  or  settled  by  the  defendant.  Defendant^ 
in  bis  afiSdavit,  does  not  deny  either  of  these  allegations. 
Bums,  perceiving  that  some  of  defendant's  pleas  point  to  a 
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release,  goes  on  to  swear  that  he  never  released  or  discharged 
the  defendant  from  or  in  respect  of  the  note.  Finally  he 
swears  that  the  pleas  are  false,  frivolous  and  vexatious,  and, 
as  he  believes,  put  in  solely  for  delay. 

This  is  the  plaintiffs'  case  as  disclosed  by  the  affidavit  of 
Bams,  and  it  carries  extreme  probability  and  fairness  on  its 
face.  Let  us  see  how  it  is  met.  It  is  impossible  to  read 
defendants  pleas,  in  connection  with  his  affidavit,  contrasted 
with  that  of  Burns,  without  perceiving  that  he  does  not  pretend 
to  rely  on  any  plea  except  those  which  refer  to  some  agieement 
on  the  part  of  the  plaintiffs  to  discharge  the  note  in  question. 
As  Bums*  affidavit  impeaches  all  the  pleas  and  supports  the 
impeachment  by  positive  allegations  which;  if  true,  shew  them 
all  to  be  false,  the  defendant  was  thus  called  onto  substantiate 
by  facts  sworn  to  be  true  those  of  them  that  he  relied  on  for 
his  defence,  and  if  in  relation  to  any  of  them  he  has  uot  done 
8o  he  must  be  taken  to  have  abandoned  those  as  really  false, 
frivolous  and  vexatious.  This  consideration  is  the  more 
important  because  this  Court,  in  accordance  with  its  invariable 
practice,  would  have  discharged  the  rule  if  any  one  allegation 
in  the  affidavits  pointing  to  a  substantial  and  real  defence  and 
disclosing  the  slightest  ground  to  support  it,  were  made  on 
behalf  of  the  defendant.  The  Court,  whea  it  first  heard  read 
defendant's  first  affidavit,  perceiving  in  it  references  to  extensive 
matters  not  verified,  desired  that  those  defects  should  be 
supplied.  The  intimation  of  that  desire  resulted  in  a  supple- 
mental affidavit  of  the  7th  of  August,  1869,  made  by  defendant 
and  with  its  annexes  filed..  These  last,  alleged  to  be  copies  of 
letters  addressed  by  plaintiffs  to  defendant,  will  be  found  in  no 
respect  to  fortify  his  first  affidavit,  nor  to  be  in  the  slightest 
degree  inconsistent  with  any  of  the  allegations  contained  in  the 
^affidavit  of  Burns. 

The  defendant,  in  his  first  affidavit,  swears  that  his  pleas, 
without  any  qualification  or  reservation  whatever,  are  sub- 
stantially true,  whereas  the  same  affidavit  by  necessary 
implication  admits,  that  the  first  and  third  are  without  any 
foundation  in  fact.  The  second  plea  is  met  by  a  precise  counter 
statement  in  Bums'  affidavit,  and  that  is  not  even  attempted 
to  be  denied  by  the  defendant  in  his  affidavit.  The  eighth 
plea»  entirely  inconsistent  with  Bums*  statement  that  the  note 
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in  question  was  given  for  goods  sold  and  delivered,  and  that  at 
the  time  of  action  brought  it  was  actually  due,  has  not  one 
word  in  defendant's  affidavit  to  give  it  support,  unless  it  can 
be  supposed,  (as  it  cannot.)  to  derive  any  from  the  vague  and 
general  allegation  in  the  sixth  paragraph.  The  same  may  be 
said  also  of  the  seventh  plea,  viz.,  that  the  note  was  given  on 
a  representation  by  plaintiffs  that  a  certain  sum  was  due  from 
defendant  to  them,  whereas  no  such  sum  was  due,  and  there 
was  no  consideration  for  the  note.  If  this  were  true,  it  would 
be  easy  for  the  defendant  to  have  set  forth  in  his  af&davit  in 
what  the  falsity  of  such  representation  consisted. 

The  defence,  then,  if  there  be  any,  must  rest  on  the  alleged 
agreement  of  plaintiffs  to  release  the  note  in  question.  The 
fourth,  fifth  and  sixth  pleas,  read  in  connection  with  defendant's 
affidavits,  manifest  this.  If  any  plea  had  stated,  and  defendant's 
affidavit  had  verified  the  statement,  that  plaintiffs  agreed  that 
the  particular  note  in  question  should,  on  the  indorsement  of 
the  three  notes  by  defendant's  brother,  be  given  up  to 
defendant  as  released,  the  order  nisi  must  have  been  discharged. 
But,  and  it  is  very  important  to  notice  this,  thei'e  is  no  such 
matter  of  defence  stated  in  any  plea,  nor  is  there  any  allegation 
in  defendant's  affidavit  to  verify  it ;  on  the  contrary,  the  fourth, 
fifth  aud  sixth  pleas,  (supposing  them  all  to  refer  to  the 
agreement,  and  there  is  nothing  else  in  the  affidavits  to  which 
they  are  pretended  to  refer,)  may  be  true  to  the  letter,  and  yet 
the  agreement  may  have  had  no  intended  reference  whatever 
to  this  particular  note.  The  affidavits,  viewed  as  a  whole, 
shew  it  was  not  the  subject  of  the  agreement.  The  affidavit 
of  defendant  does  not  contain  any  express  reference  to  the 
note,  except  as  the  alleged  consequence  of  the  agreement. 

ITie  sixth  plea  is  in  effect  that  defendant,  being  indebted 
to  plaintiffs  in  a  certain  sum,  and  having  given  his  notes  for  a 
portion  thereof,  (it  is  not  stated  that  the  note  in  question  was 
one  of  them,  or  that  it  was  given  for  that  portion  of  the  debt,) 
it  was  agreed  defendant  should  deliver  to  plaintiffs  three  joint 
and  several  notes  of  him  and  A.  J,  Rickards^  for  $3335.03,  and 
that  thereupon  plaintiffs  should  release  to  defendant  all  notes 
which  defendant  had  theretofore  made  to  plaintiffs,  and  in 
fulfilment  thereof  defendant  caused  to  be  made  to  plaintiffs 
the  three  joint  and  several  notes  for  the  sum  agreed  on,  (and 
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the  affidavits  shew  conclusively  that  that  sum  was  ascertained 
and  fixed  exclusive  and  irrespective  of  the  note  in  question 
then  outlying  in  the  bank,  and  from  mere  inadvertence  not 
included  in  the  sum  because  it  was  not  included  in  the  account), 
and  plaintiffs  accepted  them  in  satisfaction  of  plaintifis'  claim. 
That  may  be  true  and  yet  refer  only  to  the  claim  represented 
by  the  defendant's  notes  intended  to  be  referred  to,  and 
actually  stated  in  the  account  exhibited  and  handed  to  defend- 
ant. It  has  become  necessary  for  us  thus  to  notice  in  detail 
the  plea,  because  the  terms  of  the  plea  are  in  effect  incorporated 
in  defendant's  affidavit,  which  states  that  the  Gth  plea  herein 
is  substantially  true,  and  the  three  notes  therein  mentioned 
were  given  on  the  express  condition  and  agreement  in  the 
said  plea  set  out,  &c 

Now  there  is  nothing  in  that  plea  necessarily  inconsistent 
with  plaintiffs'  statement  by  Bums  of  what  the  agreement 
was.  In  this  connection  it  is  most  important  to  bear  in  mind 
that  in  Bums'  affidavit  there  is  an  express  allegation  that  the 
agreement  of  the  20th  of  October  was  that  plaintiffs,on  receiving 
the  joint  and  several  notes  for  defendant's  then  liabilities, 
would  (not  release  any  liabilities,  but)  give  him  further  time, 
viz.,  on  notes  at  three,  six  and  nine  months,  to  meet  those 
liabilities;  a  statement  of  account  being  then  furnished  to 
defendant  by  plaintiffs,  and  for  no  conceivable  purpose  but 
to  exhibit  the  state  of  them.  This  essential  allegation  defendant 
was  called  on  to  deny  in  terms,  if  conscientiously  he  could  do 
so.  Had  he  so  denied  it,  the  Court  would  have  discharged 
the  rule.  It  has  been  shewn  that  there  is  nothing  in  his 
affidavit  necessarily  repugnaat  to  the  express  allegation  under 
consideration,  and  defendant  not  having  denied  it,  it  must  be 
taken  to  be  true.  If  true,  the  note  in  question  was  not  affected 
by  the  agreement.  The  defendant  in  his  affidavit  states  that 
about  ten  days  after  the  making  of  the  note  sued  on,  the 
plaintifis,  referring  to  their  said  agreement,  repeated  and 
renewed  their  undertaking ;  and  what  was  that  ?  The  affidavit 
proceeds  to  state  it,  viz.,  that  on  completion  of  said  agreement 
by  the  defendant,  the  plaintifis  would  return  all  the  notes  made 
to  them  by  defendant,  as  well  those  which  had  matured  as  those 
which  were  in  the  bank,  "  and  this  (the  defendant  continues 

to  say  in  the  affidavit)  was  acknowledged  by  the  plaintiffs  in 
33 
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writing,  and  the  agreement  thereafter  completed  by  me  on  my 
part,  but  plaintiffs  have  never  returned  any  of  the  said  notes, 
or  completed  their  said  agreement,  &c."     Now  observe  it  is 
not  stated  in  the  sixth  plea  or  any  plea  referring  to  the  agrees 
ment  that  plaintiffs  agreed  to  return  any  notes  to  defendant, 
nor  is  there  in  any  of  them  any  averment  that  plaintiffs  did 
not  return  them.    The  plaintiffs,  theref ore,could  not  be  expected 
to  meet  the  allegations  by  any  express  answer.     It,  of  course, 
forms  no  part  of  the  defence.     The  defendant's  affidavit  having 
asserted  plaintiffs'  renewal  in    writing  of  their  undertaking, 
and  the  writing  not  being  exhibited,  the  Court  desired  that  that 
wilting  should  be  verified.    This  intimation  was  followed  by 
defendant's  supplemental  affidavit,  with  its  annexes  A.  B.  and  C. 
of  the  7th  of  August.    The  annexes  are  sworn  to  be  copies 
(it  does  not  appear  why  the  originals  were  not  produced)  of 
letters  under  dates  specified,  addressed  by  plaintiffs  to  the 
defendants.    These  are  all  perfectly  reconcilable  with  Bums' 
statement.    While  they  shew  that  the  arrangement  sworn  to 
by  Bums  to  enable  defendant  to  meet  his  liabilities  to  plain- 
tiffs was  solicited  by  defendant,  there  is  not  a  word  in  them 
that  shews  or  implies  that  this  particular  note  was  one  of  the 
notes  in  the  bank  intended  by  plaintiffs  when  they  addressed 
to  defendant  letter  D.,  dated  the  13th  of  November,  1868,  to 
which  letter  alone  of  them  all  it  is  necessary  that  we  should 
refer.    It  is  futile  in  the  defendant  to  refer  us  to  this  as  the 
writing  referred  to  in  his  first  affidavit    It  runs  thus : — **  We 
are  in  receipt  of  your  letter  of  the  11th  instant,  enclofdng 
second  note  for  $1100  (20th  of  October,  6  mos)."    A  reference 
to  account  B.  annexed  to  Bums'  affidavit  shews  that  to  have 
been  the  second  note  which  A.  J.  Richards  was  to  give,  and 
had  thus  given.    The  letter  proceeds,  "  We  are  sorry  you  have 
net  sent  the  other  to  complete  {i.  e.,  to  complete  the  $8335.03), 
we  do  not  see  what  good  it  will  do  you  to  retain  it  for  a  week 
longer,  and  the  reason  you  give,  like  all  your  former  excuses 
in  connection  with  this  unpleasant  business  is  the  most  trifling 
imaginable."    Then  follows  the  concluding  passage,  whid^ 
defendant  has  underscoi'ed,  presumably  to  mark  that  it  is  the 
writing  to  which  his  first  affidavit  referred.    It  is  as  follows : — 
*'  On  the  receipt  of  the  remaining  note,  (that  of  course  at  nine 
months  for  $1135.05,)  we  shall  return  what  notes  we  have 
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matured,  and  the  others  which  are  in  the  hank  will  be  returned 
when  due/'  This  is  fully  explained,  and  in  perfect  harmony 
with  Bums'  statement,  by  reference  to  annex  B.,  and  more 
fully  by  reference  to  annex  F.  They  shew  what  notes  were 
thus  referred  to,  while  they  shew  also  that  the  note  in  question 
was  not  one  of  them.  At  the  date  of  this  letter  plaintifis  had 
not  discovered  the  mistake  about  the  outlying  note.  These 
concluding  words  of  the  letter  demonstrate  this,  viz :  **  Mean- 
while our  statement  which  you  hold  (annex  B.)  shews  (and 
plaintiffs  then  thought  it  shewed  correctly)  that  the  whole  of 
your  indebtedness  is  covered  by  your  joint  notes."  The 
defendant  has  thus  appealed  to  plaintiffs*  own  words,  which 
shew  the  transparent  truth  and  honesty  of  their  claim.  The 
arrangement  between  the  parties  undoubtedly  was,  as  made  on 
the  20th  of  October,  1868,  that  on  procuring  the  joint  notes  at 
three,  six  and  nine  months,  to  cover  defendant's  liabilities 
then  assumed  to  be  $3335.03,  but,  in  truth  of  that  amount, 
plus  the  amount  of  the  note  in  question,  plaintiffs  would  give 
lip  to  defendant  all  his  notes  of  a  corresponding  amount  then 
matured  or  in  the  bank.  There  is  not  a  word  in  defendant's 
affidavits  or  in  plaintiffs'  letters  to  shew  that  they  did  not 
substantially  perform  their  agreement  to  the  utmost,  as  Bums 
in  effect  swears  they  did. 

In  view  of  the  affidavits  in  connection  with  the  pleadings 
we  cannot  entertain  a  doubt  that  when  the  defendant  pleaded 
he  knew  that  he  owed  the  amount  of  the  note  in  question. 
He  and  his  brother  were  both  notified  of  the  mistake  before 
this  action  was  brought,  and  before  that  he  had  time  and 
opportunity  afforded  him  for  arranging  the  matter  in  difference 
and,  after  the  action  was  brought,  a  proposal  was  made  to  him 
by  the  plaintiffs  to  have  that  matter  adjusted  by  any  person 
of  competence  and  character  on  inspection  of  the  books  and 
accounts  of  the  parties.  Moreover,  it  is  impossible  for  the 
Court  to  believe  that  either  the  defendant  or  his  brother,  at 
the  time  of  the  making  of  the  joint  and  several  notes,  believed 
or  supposed  that  a  larger  amount  of  plaintiffs'  then  subsisting 
claims  on  defendant  was  on  consummation  of  the  arrangement 
to  be  remitted  than  the  aggregate  amount  of  the  joint  and 
several  notes.  In  answer,  the  allegation  of  Mr.  A.  J.  Rickards 
to  the  effect  that  he  signed  the  notes  under  the  impression 
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that  all  defendant's  notes,  irrespective  of  the  aggregate  amount 
of  the  joint  notes  were  to  be  given  up,  it  may  be  asked,  **  Why , 
then,  did  he,  when  apprized  of  the  mistake  and  of  plaintifis' 
claim  on  defendant  for  the  notes,  send  to  plaintifis  for  a  state- 
ment of  their  account  V  Bums  swears  and  he  has  not  denied 
that  he  did  after  the  joint  notes  given  send  for  that  statement. 

We  are  all  of  opinion  that  the  rule  nisi  must  be  made 
absolute  with  costs. 


An  application  having  been  subsequently  made  on  behalf 
of  defendants  for  an  appeal,  Young,  C.  J.,  now  delivered 
judgment: — In  the  last  Term  the  Court  gave  a  unanimous 
judgment  in  this  case  for  the  plaintifis,  under  the  7lst  section 
of  our  Practice  Act,  which,  going  far  beyond  the  Common 
Law  Practice  Act,  1852,  section  52,  empowers  them  in  all  cases 
on  such  terms  as  to  costs  or  otherwise  as  they  shall  think  fit  to 
set  aside,  in  whole  or  in  part,  false,  frivolous  and  vexatious 
pleadings.  The  word  "  false  "  was  added  to  the  rule  by  the 
Legislature  for  the  first  time  in  the  Third  Series  of  the  Revised 
StatiUes,  and  the  extended  authority  thus  given,  which  does 
not  exist  in  the  English  Courts,  having  been  guarded  in  its 
exercise  from  abuse,  has  been  found  most  beneficial  in  practice. 
In  the  present  case,  for  the  reasons  expounded  in  Hr.  Justice 
WUkins*  judgment  on  file,  we  had  no  doubt  that  the  pleas  set 
aside  were  false,  and  were  an  attempt  to  get  rid  of  a  just  debt 
by  a  pretended  agreement  for  which  there  was  no  consideration, 
and  of  which  there  was  no  proof. 

The  defendant's  counsel  hils  since  applied  to  me  by  petition 
under  the  Order  in  Council  of  20th  March,  1863,  for  an  appeal 
against  this  judgment  to  Her  Majesty,  and  the  application  was 
resisted  on  the  ground  that  the  sum  or  matter  at  issue  is  not 
of  the  amount  or  value  of  £300  sterling,  which  is  equal  at  the 
par  of  exchange  to  $1500,  the  pound  sterling  by  law  being  a 
legal  tender  at  five  dollars. 

Now  it  appears  by  the  defendant's  petition  that  the  note 
declared  on,  and  which  is  the  sole  matter  at  issue,  amounts 
with  legal  interest  to  $1397.54,  and  the  plaintifis'  costs  have 
been  taxed,  at  the  usual  rates,  $48.53,  making  $1446.07.  The 
defendant's  costs,  as  between  him  and  his  attorney  and  counsel, 
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liave  not  been  taxed,  but  cannot  exceed  $40,  so  that  even  if 
those  costs  were  added,  as  his  counsel  contended  they  ought  to 
be,  but  in  which  we  do  not  acquiesce,  the  whole  amount  would 
fall  somewhat  short  of  the  appealable  value. 

In  Macplter8on*8  Treatise  on  the  Practice  of  the  Privy 
Council,  folios  17,  18,  75,  appendices  114,  115,  and  the 
duses  cited  therein,  little  is  said  as  to  costs.  The  appealable 
sum  has  occasionally  been  made  up  of  interest  accrued  along 
with  the  principal,  and  the  rules  in  3  Clark  <fe  FineUy,  371, 
and  in  7  Moore  P.  P.  C,  195,  have  some  analogy,  but  the  only 
dictum  I  have  found  on  the  subject  of  costs  is  in  the  case  of 
the  Great  Western  Railroad  Company  v.  Fawcett,  8  L.  T.,  N.  S., 
Rep.,  31,  decided  in  1863.  There  were  two  actions  against  the 
Company  for  negligence,  by  Fawcett  and  by  Baird,  in  which 
appeals  were  had.  Now  the  Canadian  Act  provides  that  the 
judgment  of  the  Court  of  Error  and  Appeal,  (which  in  these 
cases  was  for  the  plaintiffs.)  shall  be  final  where  the  matter  in 
controversy  does  not  exceed  the  sum  or  value  of  $4000.  The 
damages  awarded  in  FawceiCs  case  were  $5000,  but  in  Baird!s 
they  were  $4000  only,  and  Lord  Chdmsford,  after  stating  these 
facts  in  his  judgment,  proceeded  thus :  "  But  it  was  contended 
on  behalf  of  the  appellants  (that  is  the  company)  that  the  costs, 
which  were  the  consequence  of  the  verdict,  ought  to  be  added 
to  the  damages,  and  that  thus  the  matter  in  controversy  would 
exceed  the  limited  sum  or  value.  As  the  judgment  of  their 
Lordships  will  be  in  favor  of  the  respondents  on  the  other 
grounds  of  appeal,  they  think  it  unnecessary  to  express,  any 
opinion  upon  this  objection,  but  nothing  which  was  thrown 
out  by  them  in  the  course  of  the  argument  must  be  considered 
as  any  indication  of  their  assent  to  the  proposition  that  in 
estimating  the  matter  in  controversy  the  costs  incurred  by  the 
losing  party  may  be  taken  into  account."  Here  is  an  obvious 
disinclination  to  include  costs  at  all,  though  this  point  has  not 
been  determined.  It  must  be  remembered  that  there  are  two 
parties  to  an  appeal,  the  successful  suitor  interested  in  defeating 
and  the  loser  in  obtaining  it.  Each  has  a  right  to  insist  strictly 
on  the  limit  in  the  order,  and  this  right  was  fully  recognized 
in  the  case  of  CuviUier  v.  Ayhvim.,  2  Knapp's  Rep.,  72.  The 
limit  has  sometimes  been  approached  very  closely,  as  in  Wise's 
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Gcise,  Macpherson  25,  and  Boawdl  v,  KUbcyi^n,  12  Moores.  P. 
C.  C,  467. 

I  think,  therefore,  that  the  matter  in  issue,  not  coming  up 
to  the  appealable  amount,  I  am  not  at  liberty  to  allow  the 
appeal  asked  in  this  case. 


MITCHELL  V,  LANTZ. 

PLAnrnrr  claimed  to  be  owner  of  certain  logs  under  a  bill  of  sale  from  his  father,  6.  M.» 
who  was  tenant  in  common  with  the  defendant  of  the  land  on  which  they  were  cut.  The  trees 
from  which  the  logs  were  cut  had  been  felled  by  persons  employed  by  defendant  to  perform 
that  service,  and  the  logs  bore  his  marlc  Plaintiff  relied  largely  on  an  agreement  which,  he 
contended,  was  nuule  between  the  workmen  of  both  parties  and  agreed  to  by  defendant,  to  the 
effect  that  wliateTer  logs  each  of  the  parties  *'  fixed  '*  they  were  respectiTely  to  retain. 
Defendant  and  his  son  denied,  and  there  was  no  evidence  to  shew  that  he  ever  had  made  or 
sanctioned  any  such  agreement. 

Held,  that  as  defendant's  right  to*  the  logs  cut  on  the  land  by  his  laborai  could  not  be 
affected  by  an  agreement  between  the  workmen,  plaintiff  derived  no  title  under  the  bill  of 
sale,  and  having  had  no  legal  possession  of  the  logs  sued  for,  the  rule  for  a  new  trial  must  be 
made  absolute  with  costs. 

I 

DesBarres,  J.,  now,  (September  4th,  1869,)  delivered  the 
judgment  of  the  Court : — 

I  am  of  opinion  that  the  verdict  in  this  case  cannot  be 
sustained.  The  plaintiiF  claims  the  logs  in  question  under  a 
bill  of  sale  executed  to  him  by  his  father,  George  Mitchell^  on 
the  28th  of  December,  1867,  for  the  consideration  of  $1000,  to 
which  there  is  a  condition  that  it  was  to  become  void  on 
payment  of  that  sum  within  18  months  from  the  date,  and 
that  until  default  should  happen  to  be  made  in  the  payment 
of  that  sum  with  interest  at  the  time  limited,  or  the  logs  should 
be  levied  upon  by  some  process  of  law,  or  that  Oeorge  Mitchell 
should  sell  or  attempt  to  sell  the  said  logs  or  any  part  of  them» 
he,  Oeorge  Mitchell,  might  hold  and  make  use  of  and  possess 
the  logs  thereby  transferred.  This  bill  of  sale  was  not  only 
intended  to  operate  as  a  transfer  of  Oeorge  MitchelVs  right  to 
the  logs  mentioned  in  the  schedule  annexed  lo  it,  but  it  appears 
from  that  schedule  to  have  been  intended  to  operate  as  a 
transfer  of  all  other  logs  he  might  afterwards  cut  on  the  same 
land  in  1869.  Such  an  instrument,  executed  by  the  father  to 
the  son,  of  logs  then  cut,  and  of  all  other  logs  thereafteor  to  be 
«ut  by  him  in  the  following  year,  cei-tainly  does  carry  on  the 
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face  of  it  strong  evidence  of  its  having  been  made  as  a  mere 
cover  to  protect  the  logs  from- seizure  under  any  process  that 
might  be  taken  against  George  MitcheU,  but  as  fraud  was  not 
pleaded  and  not  submitted  to  the  jury,  we  are  not  called  upon 
to  consider  that  subject,  but  simply  to  inquire  whether  the 
plaintiff,  by  that  bill  of  sale,  acquired  a  right  of  property  in 
the  logs  entitling  him  to  maintain  the  present  action.  In 
pursuing  this  inquiry,  the  first  question  that  presents  itself  to 
us  is  whether  George  Mitckdl,  at  the  time  he  executed  the  bill 
of  sale,  was  the  owner  of  and  had  the  possession  of  the  logs. 
If  he  was  not  the  owner,  and  had  no  actual  possession  at  the 
time,  the  plaintiff  can,  of  course,  take  nothing  under  that  bill 
of  sale. 

It  is  clear,  from  the  evidence  in  the  case,  that  George 
Mitchell  and  the  defendant  were  tenants  in  common  of  the 
land  on  which  the  logs  were  cut,  each  having  as  such  an  equal 
right  to  cut  and  appropriate  to  his  own  use  the  trees  growing 
thereon,  and  it  appears  that  both  parties  exercised  that  right 
at  the  same  time,  but  it  was  contended  on  the  part  of  the 
plaintiff  that  an  agreement,  acquiesced  in  by  the  defendants 
was  made  between  the  workmen  of  both  parties,  to  the  effect 
that  whatever  logs  each  of  the  parties  fixed,  they  were  respec- 
tively to  retain. 

The  trees  from  which  the  logs  were  cut  off  were  felled  on 
the  land  possessed  by  George  Mitchell  and  the  defendant  by 
persons  employed  by  defendant  to  perform  that  service,  and 
defendant  claimed  as  his  own  all  the  logs  so  cut,  and  bearing 
his  mark  (R.  Y.)  and  expressly  forbade  George  MitcheU  and 
his  people  from  touching  or  taking  any  of  them  away.  George 
Mitclvell,  ignoring  the  title  of  the  defendant,  and  pretending 
that  defendant  had  relinquished  his  right,  thought  fit  to  declare 
himself  to  be  the  sole  owner  of  the  land,  and  as  such  pretended 
sole  owner  to  assert  a  right  to  and  to  convey  to  his  son,  the 
plaintiff,  the  logs  in  question,  which  were  cut  upon  the  land 
and  marked  and  claimed  by  the  defendant,  whom  he  knew, 
and  whom  the  plaintiff  knew  as  well  as  himself,  had  never 
parted  with  his  legal  title.  The  plaintiff,  it  appears,  largely 
relied  on  the  agreement  alleged,  to  have  been  made  between 
the  workmen  of  both  parties  in  relation  to  the  number  and 
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description  of  logs  which  each  were  to  take,  but  the  defendant 
and  his  son  John,  both  positively  deny  ever  having  made  any 
agreement  or  given  any  sanction  to  any  agreement  made 
between  the  workmen  of  both  parties  in  relation  to  the  logs 
cut  upon  the  land,  and  there  is  no  evidence  to  shew  that  either 
of  them  ever  did  make  any  such  agreement.  The  defendant's 
right  to  the  logs  cut  on  the  land  by  his  laborers  was  not  and 
could  not  be  in  any  way  affected  by  any  agreement  of  that 
nature,  if  any  such  was  ever  made,  and  as  it  appears  to  me 
from  the  evidence  contained  in  the  minutes  of  the  learned 
Judge  before  whom  the  cause  was  tried  that  the  plaintiff 
derived  no  title  under  the  bill  of  sale,  and  had  no  legal  possession 
of  the  logs  sued  for,  I  think  the  rule  for  a  new  trial  must  be 
made  absolute  with  costs. 

Johnstone,  E.  J. — I  am  of  opinion  that  the  rule  'ai&i  to  set 
aside  the  verdict  in  this  case  should  be  made  absolute.  The 
defendant  had  a  clear  legal  title  to  take  possession  of  the  logs, 
and  the  right  set  up  by  the  plaintiff  to  divert  that  title  was 
not,  in  my  opinion,  supported  by  such  evidence  as  warranted 
the  conclusion  the  jury  drew.  It  is  unnecessary  to  remark  on 
the  sui^picious  character  of  the  deed  under  which  the  plaintiff 
claimed,  or  on  the  effect  of  the  restrictive  proviso  relating  to 
the  possession  under  it.  The  rule  should  be  discharged  with 
costs. 


SEPTEMBER,    1869.  521 


THE  BANK  OF  NOVA  SCOTIA  v.  CHIPMAN  et  al. 

Tub  word  *'  falie  "  in  the  71it  tection  of  the  Practice  Act,  (Reviled  SUtutee,  Sid  Seiiei,)  ifl 
the  foondation  of  a  Jurisdiction  exercised  by  the  Court,  more  extended  than  any  authority  to 
■et  aside  pleas  claimed  by  the  Superior  Courts  ia  England.  But  the  Court  do  nut  saert  or 
exercise  a  power  to  try  a  cause  thus  summarily,  or  decide  controverted  facts. 

The  Court  have  a  rif^ht  to  require  an  explicit  explanation  of  facts  necessarily  within  the 
defendant's  knowIedg«  on  the  pain  of  treating;  his  plea  as  fraudulently  evasive  or  false.  Facts 
not  so  within  his  knowledge  may  be  stated  less  distinctly.  In  the  latter  case  it  may  be  proper 
to  admit  statements  of  information  and  belief  which  would  be  inadmissible  to  substantiate  a 
fact  before  a  Jury,  the  province  of  the  Court  or  Judge  being  not  to  establish  a  fact,  but  to 
ascertain  whether  there  is  a  fact  to  be  tried. 

Johnstone,  E.  J.,  now,  (September  4th,  1869,)  delivered 
the'jadgment  of  the  Court : — 

This  case  comes  before  us  on  an  order  nisi  made  at 
Chambers,  and  returnable  in  Term,  to  set  aside  the  pleas  of  the 

defendants  as  false,  frivolous  and  vexatious,  under  the  71st 
section  of  the  Praxstice  Ad. 

The  word  "  false  "  in  this  section  is  the  foundation  of  a 
jurisdiction  exercised  by  this  Court  more  extended  than  any 
authority  to  set  aside  pleas  claimed  by  the  Superior  Courts  in 
England.  This  Court,  or  the  Judges  at  Chambers,  do  not 
assert  or  exercise  a  power  to  try  the  merits  of  a  cause  thus 
summarily,  and  while  the  authority  to  set  aside  pleas  on  the 
ground  of  falsity  has  a  wholesome  effect  in  defeating  dishonest 
attempts  to  delay  the  recovery  of  just  debts,  circumspection 
in  its  exercise  is  necessary  to  avoid  interfering  with  the 
jurisdiction  for  the  determination  of  controverted  facts 
appointed  by  the  constitution,  and  to  which  the  litigants  in 
the  Superior  Courts  of  Common  Law  have  a  right  to  appeal. 
It  is  probably  impossible  to  lay  down  fixed  rules  that  will  be 
applicable  to  all  cases.  There  is,  however,  a  distinction  in  the 
nature  of  the  controverted  facts  that  will  assist,  I  think,  in 
the  con.sideration  of  cases  such  as  that  under  review,  that  is  to 
say,  between  facts  that  are  and  facts  that  are  not  necessarily 
within  the  defendant's  knowledge.  Of  the  former,  the  Court 
or  Judges  have  a  right  to  require  explicit  explanation  on  the 
pain  of  having  the  plea  treated  as  fraudulently  evasive  or 
false.  Of  the  latter  the  statements  may  bo  less  distinct  without 
imposing  that  penalty.  So  also  in  the  latter  instances  it  may 
be  proper  to  admit  statements  of  information  and  belief  which 
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would  be  inadmissible  if  offered  to  substantiate  a  fact  before  a 
jury.  The  province  of  the  Court  or  Judge  being  not  to  establish 
a  fact,  but  rather  to  ascertain  whether  there  is  a  fact  to  be 
tried.  I  do  not  mean  by  this  remark  to  sanction  unrestrained 
hearsay  surmises  and  beliefs,  and  certainly  not  to  sanction  the 
unlicensed  extent  to  which  the  affidavits  on  the  part  of  the 
defendants  in  this  case  have  gone  iu  this  respect. 

On  looking  over  the  affidavits  on  both  sides,  I  do  not  find 
that  those  on  the  part  of  the  defendants  have  contradicted  the 
statements  made  in  those  on  the  part  of  the  plaintifF  on  which 
the  rule  was  obtained  in  any  material  respect,  or  have  justified 
the  statement  of  Brook  W,  Chipman,  one  of  the  defendants, 
that  "  the  affidavits  of  SawAid  Strong,  Jarnea  L,  Murphy^ 
Javiea  Fo'rman  and  William  Hare  are  incorrect  in  many 
particulars,  and  so  framed  as  to  mislead,  and  in  many  instances 
to  be  a  suppression  of  the  truth."  If  these  affidavits  deserve 
to  be  thus  characterized,  it  must  be  by  some  facts  not  brought 
before  us,  and  we  have  no  right  to  assume  the  existence  of 
facts  which  the  defendants  have  failed  to  substantiate.  Indeed, 
the  circumstances  out  of  which  the  case  originated  are  undis- 
puted, and  it  is  important  that  the  drawing  of  the  bills  in 
question  was  not  the  commencement  of  a  new  course  of  business 
between  the  defendants  and  Mr.  Strong,  but  was  the  continu- 
ation of  transactions  of  similar  nature  that  had  had  their 
beginning  a  long  time  previously,  in  the  course  of  which  bills 
to  a  large  amount  had  been  purchased,  as  these  in  controversy 
were,  by  the  defendants  from  Mr.  Strong  as  bona  fide  remit- 
tances, and  not  as  loans  on  which  to  raise  money,  and  which  it 
would  appear  had  been  punctually  honored  by  Messrs.  EUerton 
<t  Co.,  until  the  failure  of  that  firm  intervened.  On  this  stock 
the  defendants  have  engrafted  sevei-al  charges,  out  of  which 
they  profess  their  belief  that  an  available  defence  will  arise. 
The  principal  of  these  are  usury,  on  the  ground  that  Strong 
charged  for  the  bills  (which  'were  sold  at  three  months  credit) 
one  quarter  per  cent,  more  than  the  current  rate,  togetHer 
with  the  interest  at  6  per  cent.,  an  addition  which  enabled  the 
holder  to  discount  it  at  the  bank  without  loss. 

An  allegation  that  Mr.  Strong  was  agent  for  Mr.  Hare  in 
the  transaction,  and  in  others  to  a  large  extent  of  similar 
nature,  and  that  the  latter  was  under  obligation  to  protect  the 
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bills  thus  drawn  by  Strong,  and  an  attempt  to  make  these 
latter  supposed  defences  available  against  the  plaintiffs  by 
charging  on  them  knowledge  and  complicity.  The  including 
in  the  note  of  a  quarter  per  cent,  is  not  denied,  but  it  has  been 
contended  by  the  plaintiff's  counsel  that  the  transaction  did 
not  partake  of  the  character  of  a  loan,  nor  under  the  circum- 
stances come  within  the  operation  of  the  usury  law.  To  which 
the  defendants'  counsel  has  urged  in  reply  that  it  is  for  a  juiy 
to  say  whether  or  not  there  was  an  usurious  purpose  in  the 
conduct  of  the  parties.  All  the  other  charges  have  been  met 
by  distinct  denial  on  the  part  of  Meaara.  Strong,  Hare  and 
Forman,  and  it  may  not  be  likely  that  the  defendants,  who 
have  only  offered  to  us  in  opposition  to  those  denials  hearsay 
suspicions  and  beliefs  on  this  argument  will  be  able  on  the 
trial  to  produce  anything  more  substantial,  yet  the  defendants' 
counsel  have  urged  that  they  should  not  be  concluded  by  ex 
parte  affidavits,  that  they  have  a  right  to  cross-examination, 
and  otherwise  to  fortify  their  case. 

Now  if  the  facts  alleged  in  the  pleas  setting  up  these 
defences  (apai*t  from  the  usury)  do  not  amount  to  a  legal  defense 
against  the  plaintiffs,  the  pleas  were  demunt).ble,  and  we  have 
decided  that  we  would  not  permit  these  applications  to  set 
aside  pleas  to  be  converted  into  demurrers.  Then  is  it  our 
province  to  adjudicate  absolutely  on  the  truth  or  falsehood  of 
the  defendants'  allegations,  and  to  take  from  the  defendants 
the  right  to  have  the  opinion  of  a  jury  under  the  instructions 
of  a  Judge,  and  by  a  mode  of  procedure  in  which  the  evidence 
will  be  subjected  to  a  more  searching  examination  than  can  be 
obtained  by  ex  parte  affidavits  ?  The  question  for  me  is  not 
what  is  my  opinion  of  the  defence.  I  may  believe  that  neither 
on  the  facts  nor  the  law  adduced  from  them  has  an  available 
defence  against  the  plaintiff's  claim  been  made  out,  and  that 
there  is  no  prospect  of  further  investigation  adding  strength  to 
the  defence,  yet  looking  at  the  nature  of  this  case,and  every  case 
must  be  decided  on  its  own  circumstances,  was  it  the  intention 
of  the  Legislature  to  take  from  the  defendants,  by  the  section 
of  the  Revised  Statutes  alluded  to,  their  constitutional  right  to 
have  these  controverted  facts  submitted  to  a  different  tribunal 
under  a  different  mode  of  procedure  before  they  shall  be 
concluded  ?    I  hesitate  to  say  that  this  was  the  intention  of  the 
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law.  If  I  do  not  feel  at  liberty  to  adjudicate  on  the  truth  or 
falsehood  of  the  facts,  I  cannot  say  that  the  pleas  are  frivolous 
and  vexatious,  because  the  nature  of  the  defence  and  the 
earnestness  of  purpose  of  the  defendants  forbid  such  a  con- 
clusion. I  cannot  therefore  assume  the  jurisdiction  which  the 
plaintiffs'  counsel  have  urged  upon  the  Court.  But  I  desire  it 
to  be  distinctly  understood  that  I  am  not  induced  to  this 
opinion  by  a  bel  ief  that  an  available  defence  has  been  made 
out  either  on  the  law  or  on  the  facts.  I  act  entirely  on  the 
opinion  that  this  case  does  not  come  under  the  operation  of 
the  statute  in  question,  and  in  this  belief  I  feel  it  to  be 
inexpedient  and  inappropriate  to  form  any  decided  opinion  or 
express  any  judgment  on  this  case,  or  on  any  point  presented 
by  it,  until  it  may  come  up  for  final  decision. 

To  guard  against  misapprehension  I  may  add  that  the  plea 
denying  the  endorsement  of  the  defendants,  being  a  fact 
within  our  knowledge,  comes  within  our  jurisdiction  under  this 
rule,  as  perhaps  some  others  may  do,  but  as  the  continuance 
of  these  on  the  record  seems  to  lead  to  no  practical  inconvenience 
I  have  not  thought  it  necessary  to  consider  them  separately 
from  the  body  of  pleading  of  which  they  form  a  part. 

The  costs  of  this  rule  and  argument  should,  I  think,  follow 
the  final  result. 

YouNQ,  C.  J. — ^This  was  a  motion  on  a  rule  nisi  originally 
granted  by  Mr.  Justice  WiLhin%  on  affidavits  for  setting  aside 
the  defendants'  pleas  as  false,  frivolous  and  vexatious.  These 
pleas  are  eleven  in  number,  and  are  very  voluminous.  The  last 
five  are  put  in  on  equitable  grounds.  The  motion  was  argued 
in  May  last  before  the  Chief  Justice  at  Chambers,  and  he 
remitted  it  to  the  full  Court,  before  whom  it  was  re-ai^ed 
during  the  late  Term.  I  have  attentively  considered  the  plead- 
ings and  the  affidavits  adduced  on  both  sides,  and  have  looked 
into  the  leading  cases  to  ascertain  whether  the  extensive  power 
conferred  upon  this  Court  by  the  71st  section  of  our  Practice 
Act  ought  to  be  exercised  in  this  case,  and  a  judgment  given 
for  the  plaintiffs  without  further  inquiry.  It  is  obvious  that 
such  a  judgment  ought  not  to  pass  unless  the  law  and  the  facts 
have  been  clearly  ascertained,  and  the  plaintiff's  right  is  free 
of  all  doubt.    Now  we  cannot  help  seeing  that  there  is  an 
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imperfect  view  of  the  facts  in  the  affidavits  now  before  us ;  that 
many  allegations  are  introduced  which  are  mere  hearsay  and 
rumor,  and  that  other  facts  will  probably  come  out  on  a  trial 
which  must  affect  an  ultimate  decision.  While  I  think  it 
prudent  to  abstain  from  expressing  any  opinion,  either  on  the 
law  or  the  facts,  at  the  present  moment  it  is  enough  for  the 
purposes  of  this  motion  that  the  case  does  not  appear  to  us  to 
be  ripe  for  judgment.  We  must  remember,  also,  that  there  are 
other  cases  between  the  same  and  other  parties  depending  in 
this  Court  which  the  decision  of  this  case  will  largely  influence. 

I  think,  therefore,  we  should  pursue  the  usual  course  under 
like  circumstances  by  discharging  the  rule  nisi,  the  costs  to 
abide  the  event  of  the  suit.  We  would  be  justified,  perhaps, 
in  distinguishing  between  the  pleas,  and  setting  aside  two  or 
three  of  the  leas  important,  but  the  plaintiffs  would  derive 
very  little  benefit  from  our  making  this  distinction,  which  has 
not  been  usual  in  dealing  with  such  cases. 

DesBarres,  J. — I  am  of  opinion,  on  reading  the  defendants' 
pleas  and  the  affidavits  on  both  sides,  that  the  order  nisi 
granted  by  Mr.  Justice  Wilkins  for  setting  aside  the  pleas  as 
false,  frivolous  and  vexatious,  which  was  remitted  by  His 
Lordship  the  Chief  Justice,  after  argument  before  him  at 
Chambers,  to  the  full  Court,  before  whom  it  was  re-argued  at 
the  last  Term,  ought  to  be  discharged,  the  costs  abiding  the 
event  of  the  suit,  as  it  appears  to  me  to  be  a  case  in  which  the 
defendants  ought  not  to  be  deprived  of  the  opportunity  they 
urgently  ask  for  of  making  their  defence  before  the  Court  and 

jury- 
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ACCRETIOK 

Where  an  accretion  hag  not  occurred  so  rapidly  as  to  hare  been  per- 
ceptible at  any  one  moment  of  time,  it  most  be  considered  as  alluvion 
by  slow  and  imperceptible  degrees. 

iSAey  ▼.  McHiiffey 350 

ACTION,   BT   WHOM  MAINTAINABLE. 

Plaintiff  and  defendants  were,  by  commission  from  the  Lieutenant- 
Governor,  appointed  Commissioners  of  Sewers  for  the  township  of 
Falmouth.^  Plaintiff  having  been  selected  by  proprietors  representing 
two-thirds  in  interest.  Commissioner  of  the  Village  DylLe. 

HeLdf  that  plaintiff  alone  could  maintain  an  action  against  defendants, 
although  at  the  time  of  his  selection,  and  when  the  work  was  done, 
defendants  were  named  with  him  in  the  Executive  Commission. 

•       Construction  of  Revised  Statutes,  chap.  72, 3rd  series. 

Davidson  r.  Lawrence  tied ..••• 32 

ADMINISTRATION,  to  whom  granted. 

T.  J.  W.,  a  barrister,  claiming  to  be  a  principal  creditor  of  Mrs.  6.,  who 
died  intestate,  applied  by  petition  to  the  Judge  of  Probate,  praying  for 
letters  of  administration  on  her  estate.  A  citation  was  thereupon  issued 
and  published,  calling  upon  the  creditors,  next  of  kin,  and  parties 
interested  in  the  estate  to  appear  and  show  cause,  if  any,  why  aamini»- 
tration  should  not  be  granted  as  pra/ed.  On  the  day  appointed  a 
petition  was  presented  on  behalf  of  a  number  of  persons  claiming  to  be 
creditors  of  the  deceased,  praving  that  administration  be  granted  to 
W.  K.,  also  a  creditor,  but  only  to  a  small  amount,  claiming  that  the 
appointment  of  T.  J.  W.  would  be  prejudicial  to  their  interests.  The 
Judge  of  Probate  made  a  decree  granting  the  prayer  of  the  latter  peti- 
tion, on  the  ground  that  a  majority  of  the  creditors  of  the  intestate  had 
joined  in  it,  and  that  the  amounts  of  their  claims  largely  exceeded  that 
of  the  first  petitioner.  From  tliis  decree  an  appeal  was  taken  to  the 
Judge  in  Equity,  br  whom  the  decree  of  the  Judge  of  Probate  was 
affirmed.  From  this  decision  a  further  appeal  was  taken  to  the  full 
Court,  which  was  equally  divided  in  opinion,  Johxstonb,  E.  J.,  and 
DoDD,  J.,  holding  that  the  appointment  was  discretionary  with  the 
Judse  of  Probate,  and  DbsBarrbs  and  Wilkxns,  JJ.,  holding  that 
T.  J.  W.,  being  a  ijrincipal  creditor  and  the  firsst  applicant,  was  tegally 
entitled  to  administration  in  defnult  of  acceptance  by  the  parties 
primarily  entitled,  and  that  it  was  incumbent  on  the  Judge  of  Probate 
to  have  appointed  him. 

By  JoHysTOiTB,  £.  J. — ^The  Court  being  equally  divided,  the  judg- 
ment appealed  against  must  stand. 

In  re  EiUite  Sophia  Braine 390 
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ADMINISTRATOR,  purchase  by. 

1.  The  father  of  defendants  died  intestate,  and  administration  was  taken 
out  by  Donald  McLeod.  Previoos  to  intestate's  death,  a  jndgment  had 
been  recorded  a^ust  him,  which  was  revived  against  his  administrator, 
and  the  real  estate  sold  thereunder.  At  the  sale  the  administrator 
parchased  the  land,  and  subseqaently  executed  a  deed  of  it  to  the  plain- 
tiff. Previous  to  executing  this  deed,  the  administrator  obtained  a 
letter  of  license  to  sell  the  real  estate,  under  which  the  same  lands  were 
sold  and  bought  in  by  plaintiff,  to  whom  the  administrator  gave  a  deed. 
The  consideration  expressed  in  the  deeds  was  not  actu^y  paid  by 
plaintiff.  Both  the  deeds  to  him  bore  date  the  same  day,  and  were 
recorded  the  same  day.  Plaintiff  broucfht  ejectment  against  the 
occupiers  of  the  property,  and  they  defended  on  the  ground  that  plain- 
tiff had  no  title,  as  he  claimed  through  the  administrator,  who  was 
debarred  by  the  relation  he  bore  to  the  real  estate,  from  giving  any  title 
to  it. 

Held,  that,  although  both  deeds  could  be  set  aside  in  Equity,  on  afipli- 
cation  of  the  heirs  or  creditors,  yet  until  that  right  was  exercised,  the 
heirs  could  not  resist  a  recovery  in  ejectment,  and  that  the  verdict  for 

Slaintiff  must  be  sustained. 
fcLeodr:  {fUlnttial.. 257 

3.  One  David  Archibald,  dying  intestate  in  1822,  letters  of  administra- 
tion were  duly  granted  to  Hugh  McDonald  and  William  T.  Archibald, 
and  under  proper  license  the  intestate's  property  was  sold  in  1825,  at 
public  auction,  and  bought  by  James  McNab,  who,  on  the  same  day  xe- 
conveved  it  to  Un^h  McDonald,  one  of  the  administrators,  wlio  sabM- 
quently  conveyed  it  to  another,  and  after  various  transfers  it,  in  1659, 
came  into  the  possession  of  defendant.  In  1863  the  heirs  at  law  of  the 
intestate  brought  ejectment  to  recover  the  property,  alleging  that  tiia 
deed  from  McNab  to  McDonald  was  absolutely  vc%d,  the  laMer  betn^ 
one  of  the  administratom,  and  that  therefore  defendaait  daimiDg 
through  McDonald  had  no  legal  title.  , 

Held,  that,  although  undoubtedly  voidable  in  equity,  the  coavejanoa 
from  McNab  to  McDonald  was  valid  in  law,  and  that  a  verdict  should  be 
entered  for  defendant. 
McCurdy  et  (U.  Y.  McDanid .«•  267 

3.  The  plaintiff,  as  administrator  to  Hn^  McLean,  sold  certain  lands  at 
public  auction  to  one  Harding,  giving  him  a  deed  thereof,  and  on  the 
same  day,  Harding  re-conveyed  the  lands  to  plaintiff.  There  was  no 
evidence  to  show  that  the  plaintiff  did  not  act  m  good  foith,  and  for  the 
benefit  of  the  estate.  Plaintiff  brought  ejectment  againiA  defendanta, 
who  were  brothers  of  Hi:^h  Mcbean,  and  were  in  possession  of  the  pro- 
perty, and  they  resisted,  on  theeround  of  his  having  no  title,  contencu&g 
that  he  could  not  acq^nire  title  throiwh  himself,  as  administrator. 

Hdd,  on  the  principle  of  McLeoa  v.  GUUet,  ante  p.  257,  that  piais» 
tiff's  title  was  valid  at  law. 
Smyth  y.  McLean  tt 4U i «•••  ••••• •••  310 

AFFIDAVIT. 

1.  An  affidavft  is  sufficiently  entitled  in  the  canse,  although  the  words 
"plaintiff"  wd  "defendant*'  are  omitted  in  the  heamng  after  tte 
names  of  lihe  tMoties. 

Hcrru  r.  Pamtr •  ^      S 

2.  Where  one  of  the  plaintiffs  described  himself  in  the  writ  as  "  Chailee 
A.  DeWolf,"  and,  in  an  affidavit  made  i&  the  cause,  was  entitled 
"  Charles  Aubrey  De Wolf ," 

Held,  that  it  could  not  be  read. 
DeWolfetal.Y.Nidetal I7t 

3.  In  affidavits  it  is  necessair  that  the  place  where  they  are  sworn  tOb 
but  not  the  county,  should  be  stated  in  the  jurat. 

jRodbioe// T.  iZokf 183 
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INDEX.  III. 

AFFILIATION,  order  op. 

Appeal  itom  an  order  of  fitiatkm.  It  appeared  that  the  defendant 
had  been  preTiooalj  oonricted  ol  the  aame  oCFenoe  before  two  niagis- 
tratea ;  chat  they  had  then  made  an  order  of  filiation  upon  and  against 
him,  and  that  he  had  entered  into  a  bond  to  abide  that  order.  Thia  order, 
however,  aeemed  to  be  anch  at  the  proTiaiona  of  the  Statute  did  not 
warrant.  A  aeoond  order  was  oonaeqnentlj  obtained^  from  which 
defendant  appealed.  The  jorr,  althoaph  innti acted  bjr  the  Jndge  not  to 
con6nn  thia  aeoond  order  bj  their  rerdict,  foond  againat  the  defendant. 

Hdd,  that  their  rerdict  moat  he  aet  aaide. 

Overseen  of  the  Poor  w,  F^yU 197 

ALIEN,   PDRCHASK  OF  INTBRB8T  IN  SHIPPING  BT. 

Plaintiff,  being  an  alien,  porchaaed  from  A.  8.  one-fourth  of  th9 
schooner  AMtconia.  The  pnrchaae  money  waa  paid,  bat  there  waa  no 
contract  in  writing,  or  any  bill  of  aale  executed,  nor  waa  any  bill  of  sale 
or  transfer  ever  demanded  hj  plaintiff,  but  it  waa  agreed  that,  in  the 
event  of  A.  8.  C^ho  waa  atill  to  be  conaiderad  aole  owner  aa  regarded 
third  nacdea)  aelGng  the  three  remaining  foortha,  ha  abould  auo  aeU 
the  plaintiff'a  fourth.  A.  S.  having  died,  his  executors  aold  hia  intereat, 
but  did  not  aeU  that  of  plaintiff  who,  then,  brought  hia  action  for 
breach  of  the  agreement 

Held,  that  plaintiff,  aa  an  alien,  being  diaqnalified  from  taking  a  bill 
of  sale  or  tranafer  of  a  Britiah  veaael,  under  17  &  18  Vic ,  chap.  104,  the 
agreement  aved  on  waa  made  in  evaaion  of  the  atatnte,  and  could  not  be 
<anforoed. 
CuUen  w.  McFmriane  el  al, 468 

ALLUVION. 

See  AccsxTsojr. 

AMENDMENT  of  irregularity. 

A  writ  of  replevin  having  been  iaaued  without  the  notice  required 
to  be  indoraed  tnereon  by  the  Pjractioe  Act. 

Held,  that  It  waa  irregular,  but  might  be  amended  on  payment  of  coata. 

Cameron  ¥.  Cameron 170 


,  DKLAT  IN  XOVING  FOE. 

Ste  RacoKD,  filing  of. 

APPEAL,  COSTS  ON. 

Semble,  Coata  hi  a  cauae  cannot  be  added  to  the  amount  claimed  for 
the  purpose  of  bringing  it  up  to  the  appealable  amount. 

Burnt  etal.r.  Rickarde 509 

APPEALS  FROM  JUSTICES. 

See  JuSTiCBS  OF  thb  Pbacb. 

APPROPRIATION. 

See  Patmxnt. 

ARREST  AND  IMPRISONMENT,  action  for. 

No  action  will  lie  for  an  arreat  and  imprisonment  under  a  oonvictioii 
which  haa  not  been  aet  aaide. 

Meeterveyj.  Wallace •••• •«•.•••.•..•••.....•••    84 


IV.  IKDEX. 

ASSESSMENT  CITY  OF  HALIFAX. 

The  reqnirites  of  section  370  of  the  Citj  Act,  chapter  81,  Acta  1864, 
are  not  safficientljr  complied  with  bj  a  certificate  itatine  merely  that 
the  defendant  has  been  nflooiwod  in  a  particular  amount,  of  which  he  has 
had  notice,  and  that  the  amount  is  due  and  unpaid.  The  certificate 
mast  go  further,  and  show  that  the  amount  has  not  been  collected  and 
paid  over  under  the  warrant  of  distress  provided  for  by  section  369. 

City  of  Halifax  v.  Bower „ 69 

ASSIGNMENT  FOR  CREDITORS. 

A  debtor,  on  the  22nd  March,  1864,  made  a  deed  of  assignment  in  favor 
of  all  his  creditors  who  should  execute  the  deed  within  three  months. 
Notice  thereof  was  published  in  the  "  Ropral  Gazette,"  at  Halifiuc,  to  the 
effect  that  all  creditors  wishing  to  participate  in  the  assets  of  the  estate 
should  execute  the  deed  withm  the  three  months.  AH  the  creditors, 
except  the  plaintiff,  did  execute  it  within  that  time.  The  plaintiff  took 
a  note  from  the  debtor  on  the  2nd  June,  1864,  for  the  amount  of  his 
claim.  The  parties  beneficially  interested  who  were  represented  by  the 
plaintiff,  resided  in  England,  (though  the  plaintiff  himself  resided  in 
Halifax,)  and  they  had  no  notice  of  the  assignment  until  the  three 
months  had  nearly  expired,  and,  as  soon  as  possible  thereafter,  they  gave 
the  plaintiff  authority  to  come  into  the  assignment  and  execute  the  deed, 
but  the  assignees  and  the  other  creditors  refused  to  allow  him  to  do  so. 
The  three  months  had  then  expired,  but  there  had  been  no  distribntioD 
of  the  proceeds  of  the  estate. 

Heldt  under  the  special  circumstances,  there  having  been  no  negligence 
on  the  part  of  the  plaintiff  or  the  parties  whom  he  represented,  and  no 
dividend  having  been  paid,  that  in  equity  the  plaintiff  was  not  precluded 
from  coming  in  and  sharing  with  the  other  craditors  in  the  distribution 
of  the  estate,  and  that  he  should  be  allowed  to  execute  the  deed. 

Ealibwrtonr.DeWolfeetal It 

AWARD. 

See  BoUKDAST. 

BAIL  BOND,  CANCELLATION   OP. 

Plaintiff  applied  to  have  his  bail  bond  cancelled,  on  the  grounds  that 
he  was  pursuing  his  ordinary  business  as  carriage-maker,  had  a  large 
stock  ox  carriages  on  hand,  nad  no  intention  of  leaving  the  Province, 
and,  moreover,  being  the  holder  of  defendant's  promissory  note,  he  had 
issued  a  summons  and  capias  upon  it  a  few  days  before  the  present 
action  was  brought,  and  had  therein  given  plaintiff  cr^it  for  tne  very 
claim  sued  for  in  this  cause. 

Held,  that  the  bail  bond  should  be  cancelled. 

Maker. Stewart 309 

BAIL,   JUSTIFICATION   OF. 

See  Verdict,  setting  aside. 

-,   SETTING  A9IDB  ORDER  TO  HOLD  TO. 

See  PRACTICE. 

•,  BCyPIOIBXCY  OF. 

See  Practice* 
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BIGAMY. 


In  a  proflecQtion  for  bisftinj,  where  there  is  a  foreign  marriage,  the 
foreign  law  most  be  strictlj'  proved. 

This,  however,  is  not  necessary,  where  the  marriage  has  been  admitted 
by  the  defendant,  and  there  are  corroborating  circumstances  strengthen- 
ing the  admisnon. 

The  testimony-  of  the  minister  who  married  parties  that  he  had  a 
marriage  license  which  was  broaght  to  him  by  one  of  the  parties — that 
he  duly  returned  the  same — ^that  all  the  forms  of  law  were  observed  as 
required  by  the  license,  and  that  the  marriage  was  performed  according 
to  the  rites  and  ceremonies  of  his  church  is  sufficient  proof  of  the  license 
having  been  issued  and  returned,  and  of  the  marriage  having  been  duly 
solemnized.    Wilkiks,  J.,  duhitante. 

In  this  case,  the  first  alleged  marriage  was  contracted  in  Boston, 
Massachusetts,  and  no  proof  whatever  was  given  of  the  marriage  law  of 
Massachusetts.  There  was  evidence,  however,  by  a  witness  present 
thereat,  of  a  marriage  ceremony,  and  of  snbseouent  cohabitation  as  man 
and  wife.  Another  witness  testified  as  follows:— "I  spoke  to  the 
defendant  at  Parrsboro*.  A  woman  claiming  to  be  his  wife  was  looking 
after  him.  She  is  now  present.  I  asked  him  what  made  him  leave  his 
wife  in  the  States  and  marry  another  woman  at  Parrsboro'.  He  said  he 
did  not  think  his  wife  would  follow  him  from  the  States.  He  thought 
she  would  never  trouble  him,  but  as  long  as  she  had  followed  him,  he 
would  take  her  and  support  her  as  long  as  thev  lived.  We  were  old 
acquaintances,  and  I  asked  him  about  his  wife  who  was  claiming  him." 

Held,  that  there  was  no  necessity  for  proof  of  the  marriage  law  of 
Massachusetts,  as  the  marriage  was  sufficiently  proved  by  the  admission 
of  the  defendant,  and  the  corroborating  circumstances. 

The  Queenv,  Allan 5 


BILL  OF  EXCHANGE,  liabilitt  of  indorsers. 

Defendant!,  on  the  8th  October,  1868,  endorsed  a  bill  of  exchange 
drawn  by  S.  S.  on  E.  A  Co.,  of  Liverpool,  EngM  thinksng,  but  not 
stipulating,  that  it  was  to  be  forwarded  bv  the  mau  which  clewed  on  the 
same  day.  The  drawer  overheld  the  bill  on  that  day,  and  also  on  a 
following  mail  day,  and,  on  the  5th  November,  sold  the  bill  for  full  value 
to  the  pSiintift,  who  remitted  it  the  same  day.  The  bill  was  accepted, 
but  the  acceptors  having  failed  before  it  matured,  defendants  were 
sued  as  indorsers.  Defendants  pleaded,  ameng  other  things,  that  they 
were  discharged  of  their  liability  by  the  delay  in  putting  the  bill  into 
errculation.  A  motion  having  been  made  to  set  aside  the  pleas,  it  was 
also  contended  on  behalf  of  defendants  that  the  question  of  undue  delay 
or  negligence  should  be  left  to  a  jury. 

Held,  setting  aside  the  pleas,  that  the  holders  of  the  bill,  being 
entitled  to  reasonable  time,  there  was  no  such  delay  as  to  constitute  a 
defence  in  law. 

JoH?v8TONB,  E.  J.,  was  of  opinion  that  the  case  was  one  which  did  not 
come  within  the  7 1st  section  of  the  Practice  Act,  f Revised  Statutes, 
3rd  Series,^  and  that  the  defendants  were  entitlea  to  submit  their  . 
defences  to  a  jury. 

Wglde  et  <d»  y.  Wetmore  etal*  ». • 504 

See  also  Eyidencb,  improper  reception  of. 

BOND. 

See  Bail  Bond— Sukstt. 


Tl.  INDEX. 

BOUNDARY. 

1.  If  Gonn60  and  difltancas  are  giTen  to  reach  an  objeet,  and  tbef  will 
not  reach  that  object,  the  rale  is  to  ^  to  the  object  as  the  moet  oertainf 
and  to  alter  the  coarses  or  distancee  accordinj^ly. 

In  an  action  of  ejectment,  defendant  relied  nnon  a  certain  beech  ai 
being  a  corner  bonndarj  of  hie  lot,  bnt  neither  tne  conree  nor  distance 
mentioned  in  his  grant  would  take  him  to  it,  withoat  the  alteration  of 
one  or  the  other.  It  being  clearly  proved  that  this  beech  had  always 
been  considered  the  corner  boundary  of  defendant's  lot, 

Held^  that  defendant's  line  should  be  extended  beyond  the  length 
mentioned  in  bis  grant,  until  it  struck  the  beech  In  question. 

McPheraon  et  al.  t.  Cameron SOS 

2.  The  award  of  arbitrators  in  pursuance  of  a  parol  submission  setting 
and  fixing  a  boundary  line  is  conclusive  upon  the  parties  consenting  to 
and  acting  upon  the  award. 

In  1835  the  two  brothers  McKenzie  received,  under  a  deed  from  their 
father,  a  certain  lot  of  land  which  they  continued  to  eecnpy  together 
until  185Si  whdn  it  was  agreed  between  them  that  there  should  be  a 
partition,  but  no  written  submission  or  bond  was  enterel  into.  Arbi- 
trators were  accordingly  appointed,  before  whom  the  brothers  and  their 
witnessed  appeared.  The  lot  was  divided  and  each  of  the  brothen 
entered  into  possession  in  severalty  of  the  portion  awarded  to  him. 
Fifteen  years  after  one  of  the  brothers  sold  his  portion  to  the  defendant* 
and  then  combined  with  his  brother  to  deny  the  separate  holding,  and 
and  thus  render  void  his  own  deed.  The  award  was  not  produced  at 
the  trial,  but  secondary  evidence  of  its  contents  was  produced.  It  did 
not  direct  any  conveyance  to  be  made,  nor  was  anjr  executed  by  the 
McKenzies  to  one  another.  On  these  grounds  plaintiff  claimed  that  it 
was  of  no  effect. 

Held,  WiLKiKS,  J.,  distentienief  that  the  McKenzies  were  bound  by 
the  submission  which  they  had  thus  recognised  and  acted  upon,  and 
"that  the  defendant,  having  sufficiently  established  a  sepante  holdings 
the  verdict  for  plaintiff  should  be  set  aside. 

Woadherry  v.  GcUes,  2  Thomson,  255,  and  Dam8<m  v.  Kiiuman,  James^ 
Reps.  (N.  6.)  1,  approved  and  followed. 
McKenzie  v.  Brodie 243 

See  CoKVE2rTioiri.L  Link. 

CAPIAS. 

See  Bail  Bond. 

CERTIORAEL 

No  certiorari  should  issue  in  a  civil  suit,  without  an  affidavit  showing^ 
sufficient  grounds  therefor  in  the  estimation  of  the  Court  or  Judge  who 
grants  it,  and  which  may  be  controverted  in  other  affidavits,  on  modoa 
to  set  the  certiorari  aside. 

The  affidavits  for  the  writ  should  not  be  enlitled  in  the  cause.  The 
affidavits,  after  the  cause  is  brought  up,  must  be  so  entitled. 

The  writ  of  certiorari  has  a  wider  scope  in  this  country  than  in 
England,  and  is  often  issued  after  judgment,  and  for  small  sums,  but 
should  not  be  issued  when  the  statutable  rignt  of  appeal  has  not  been 
lost  or  defeated.  It  is  not  so  restricted  in  this  countiy  as  not  to  remove 
any  other  than  judicial  acts.  Sufficient  bail  must  be  given  to  respond 
the  judgment  to  be  finally  given  in  the  cause,  and  if  the  Commissioner 
has  an^  doubt  as  to  the  sufficiency  of  the  bail,  he  should  reoulre  them 
to  justify.  The  concluding  clause  of  section  24,  chapter  75,  K.  S.,  does 
not  take  away  the  jurisdiction  of  this  Court. 

Bamahy  et  aL  v.  Gardiner  et  al.,  James's  Reports,  806,  affirmed. 
Crawley  v.  Anderson S8S 

CHARGE^  IMPOSITION  of. 

See  LAzri>B. 


INDEX.  Vll. 


CONDITIONAL  DEVISE. 


A  testator  bj  his  will  doTisad  a  farm  to  three  of  his  tons  in  these 
words :  "  I  eive  and  derise  to  my  beloved  sons,  Alexander,  John  and 
Neal,  the  whole  of  my  lot  or  farm  on  which  I  now  reside ;  (that  is  to 
say,  if  they  will  remain  on  the  farm  to  maintain  their  mother  and  four 
yonngest  sisters)."  The  sons  made  partition  of  the  land,  and  sold  and 
removed  from  the  whole  of  the  same,  and  never  maintained  their  sisters. 

J7e/<f,  that  the  words  in  the  devise  cmstitnted  snch  a  condition  in 
connection  therewith  as  that  for  non-performance  of  the  terms  of  the 
condition  the  estate  devised  was  subject  to  forfeiture. 

Semble,  that  under  section  S,  chapter  124,  Revised  Statutes  (3rd  ^ries), 
the  Conrt  is  required  to  interfere  when  equitable  considerations  arise  in 
a  legal  suit,  f  even  though  no  exercise  of  its  equitable  powers  has  been 
solicited  by  the  parties,  or  called  forth  by  the  pleadingsj  and  to  provide 
such  relief  as  the  circumstances  of  the  case  demand. 

Melsaac  et  al.  ▼.  MacLeod 232 


CONSIDERATION, 


Sm  PxOKISSOftT  NOTX. 


CONSTABLE,  duties  of. 

A  constable  to  whom  a  warrant  is  entrusted  tot  the  collection  of  a 
school  assessment,  the  warrant  containing  recitals  that  the  assessment 
was  "made  in  conformity  with  law,"  &c.,  is  under  no  obligation,  in 
order  to  his  protection,  to  institute  every  enquiry  as  to  the  legality,  or 
the  existence  of  the  assessment  referred  to,  or  as  to  demand  having 
been  Biade  on  the  parties  named  in  the  schedule,  or  as  to  their  being 
defaukem.  His  sole,  single,  unmixed  duty  is  to  obey  ^  mandatory 
part  of  the  warrant  wherewith  he  is  charged. 

McGregor  r.  Patterson,  1  Oldright,  211,  affirmed. 

Pineo  V.  Skato  et  cU 362 


,  JUBTIFICATIOBr  OF. 

See  ExxcuTiov. 

CONSTRUCTION  OF  DEED. 

The  terms  "  due  north "  and  "  due  south "  in  the  description  of  a 
deed,  if  not  cdtitroUed  by  accoropanviog  words,  mean  north  and  south 
by  the  magnet,  and  not  by  the  meruiian. 

Where  a  plan  is  attached  to  a  grant  or  deed  and  referred  to  in  the 
nsual  terms,  it  is  to  be  considered  as  incorporated  with  the  instrument, 
and  must  be  construed  along  with  it. 

The  description  contained  in  a  grant  of  lands  gave  one  of  the  bound- 
aries  as  follows: — "  Thence  along  shore  to  a  point  due  north  of  a  small 
pond  six  chains  from  an  old  fort."  This  pond  by  admeasurement  shortly 
Defore  trial  was  found  to  be  at  its  eastern  end  nine  and  at  its  western 
end  eleven  chains  from  the  fort. 

Held,  that  this  discrepancy  must  be  rejected  bb  falsa  demonstration  and 
the  pond  being  a  natural  monument,  its  actual  position  should  control 
and  correct  the  description  in  the  deed. 

WiLKiNB,  J.,  dubitante, 

Archibald  v.  Morrison 272 

See  BovKDABT. 


viii«  INDEX. 

CONTEACT. 

1.  Defendants,  being  owners  of  the  brigt.  Roderick  Dhu,  addressed  a 
letter  to  plaintiff,  owner  of  the  Campbellton  coal  mines,  reqnestine 
him,  in  case  their  vessel  proceeded  to  Big  Bras  d'Or  to  load,  to  farnisn 
a  cargo  of  coal  to  the  captain,  taking  his  note,  or  settling  in  such  man- 
ner as  plaintiff  was  accnstoroed  in  snch  cases.  Defendants,  as  owners, 
guaranteed  payment,  and  requested  plaintiff  to  insure  the  amount  of 
carj^o.  Plaintiff,  in  compliance  with  defendants'  request,  supplied  the 
coal,  and  took  a  promissorj  note  for  the  price,  covering,  also,  a  charge 
for  premium  of  msurance  and  policy.  On  the  same  day  he  mailed  a 
letter  to  his  agefits  at  Halifax,  enclosing  the  note  of  hand  and  bill  of 
lading  of  cargo,  and  reouesting  the  agents  to  effect  insurance  for  the 
amount  of  the  note.  Tnis  letter  was  proved  to  have  been  received,  bat 
no  insurance  was  effected.  The  vessel  sailed  two  days  after  the  mailing 
of  the  letter  and  was  lost  on  the  passage.  The  master,  in  his  testi- 
mony, said,  "  I  told  McKenzie,  (plaintiff's  manager,)  I  wanted  .some- 
thing to  show  the  coal  was  insured,  and  he  gave  me  this  paper  (the 
bill  of  parcels.)  I  asked  where  it  was  insured.  He  said  that  was  Mr. 
Campbell's  business.  I  told  Mr.  Campbell  about  mv  desire  for  insur- 
ance. He  said  he  would  give  no  one  a  cargo  of  coal  unless  he  insured 
it  himself."  Witness  also  said  he  would  not  have  signed  the  note 
unless  he  supposed  the  cargo  was  insured,  and  would  not  have  sailed. 
Defendants  naving  refused  payment  of  the  note,  and  a  verdict  having 
been  found  in  their  favor,  it  was 

Held,  on  a  motion  for  a  n<^w  trial,  that  though  the  master  of  the 
vessel  might  not  unreasonably  have  supposed  that  plaintiff  had  under^ 
taken  to  effect  insurance,  there  was  no  such  contract  as  to  vanr  plain- 
tiff's right  to  payment  for  his  preperty  sold  and  delivered  to  defendants 
at  their  request  and  order. 

To  constitute  a  contract  there  must  be  the  mutual  agreement  of  both 
parties,  and  not  the  notion  of  one  party  only ;  and  there  must  be  a 
mutual  and  common  apprehension  of  the  subject  matter.  They  must 
not  honestly  differ  in  their  meaning. 

Without  such  mutual  agreement  and  understanding  there  is  no 
contract. 

Campbell  Y.  McCaskell 36 

2.  The  plaintiffs  and  defendants  being  interested  in  certain  gold  mining 
areas,  and  having  certain  claims  against  the  Government  arising  in  con- 
nection therewitn,  it  was  agreed  between  all  the  parties  concerned,  to 
refer  the  matter  to  arbitration.  The  plaintiffs  alleged  that,  in  prose- 
cuting their  claims  before  the  arbitrators,  thev  rendered  snch  services 
to  the  defendants  as  enabled  them  to  succossf ully  establish  their  right  to 
a  share  in  the  award,  and  that,  for  these  services,  as  well  as  for  a  por- 
tion of  the  legal  expenses  incurred,  the  defendants  promised  to  reimburse 
them.  This  two  of  the  defendants  denied,  and  the  evidence  on  thia 
point  was  very  conflicting.  There  was  no  evidence  that  at  any  one 
time,  all  the  defendants  being  present,  together  made  any  such  promise 
to  the  plaintiffs.  The  defendants  not  being  in  any  way  responsible  as 
co-partners. 

Held,  that  the  verdict  for  plaintiffs  must  be  set  aside. 

Dickie  €t  aL  Y,  DeWolf  et  al V24 

See    Warbahtt. 


FART  PERFOBMANCE  OF. 


Though  the  Statute  of  Frauds  requires  the  transfer  of  an  interest  in 
lands  to  be  made  in  writing,  the  parol  agreement  for  the  sale  or  transfer 
having  been  partly  performed,  is  enforceable  in  Equity. 

Mahon  T,  McCuUy 323 


INDEX.  ix. 


CONVENTIONAL  LINE. 

1.  Plaintiff  and  defendants  were  owners,  respectivelr,  of  adjoining  lots 
in  the  fifth  and  sixth  rangefl  of  the  Addin^n  or  nartshorne  Grant,  a 
large  tract  of  land,  comprising  23,000  acres,  which,  for  couvenience  of 
sale,  was  divided  into  ranges  and  sub-divided  into  lots,  fioth  claimed 
direct  I J  or  indi  recti  j  under  Hartshome.  Plaintiff  obtained  his  deed 
in  1840  from  Poshee,  to  whom  Hartshorne  had  conveyed  in  1837. 
Defendant,  after  being  in  possession  for  ten  years,  under  an  agreement 
to  purchase,  derived  title  directly  from  Hartshorne  in  1854.  The 
descriptions  in  the  deeds  were  vague,  merely  referring  to  the  lots  as 
containing  one  hundred  acres,  to  their  numbers,  and  to  the  numbers  of 
the  ranges  in  which  they  were  situated.  Plaintiff  employed  a  surveyor 
to  run  his  lines  in  1841,  two  years  before  defendant  went  on,  and  the 
latter,  for  some  years,  both  by  words  and  acts,  recognized  the  line 
between  them,  as  claimed  by  plaintiff,  as  being  the  true  lino,  but,  it 
appearing  that  this  line  was  not  in  fact  the  true  one. 

Held,  that  defendant  having  acted  under  a  misapprehension  of  the 
facts,  and  being  unacquainted  at  the  time  with  the  real  boundary  of  his 
lot,  there  was  nothing  in  the  acts  or  declarations  so  made  to  establish  a 
conventional  line,  independent  of  right. 

Per  DoDD,  J. — The  principle  in  Woodhery  t.  GcUa  and  Davison  r. 
Kinsman  should  not  be  extended  beyond  those  cases. 
McDonald  Y,  McDonald  et  ai 42 

2.  There  being  some  uncertainty  as  to  the  line  dividing  the  lands  of  two 
adjoining  owners,  they  mutually  agreed  to  have  a  survey,  and,  for  that 
purpose,  each  appointed  a  surveyor  to  represent  him.  These  surveyors, 
attended  by  the  parties  and  others,  met  on  the  spot,  and,  having  read 
the  deeds,  fixed,  by  mutual  consent  of  the  parties,  a  certain  line  as  the 
boundary  between  the  two  properties. 

Heldf  on  the  principle  of  Woodherry  ▼.  Gates ^  2  Thomson,  25.5,  and 
Davison  v.  Kinsman,  1  James'  1,  that  an  estoppel  was  tbereby  created, 
which  prevented  the  parties,  or  those  claiming  under  them,  from  setting 
up  any  other  boundary. 
ReidY,  Smith 262 

CO-PAETNERSHIP,  dissolutioic  of. 

Plaintiff  and  Major  entered  into  an  agreement  dissolving  a  business 
co-partnership  which  had  existed  between  them,  and  providing  that 
each  party  should  account  with  the  other  for,  and  pay  to  him  the  pro- 
ceeds of,  any  co-partnership  goods  he  might  have  sold,  and  the  amount 
of  any  co-partnership  debts  or  moneys  he  might  have  received,  or  dis- 
charged, or  given  receipts  for,  or  offset  against  his  own  personal  debto ; 
but  which  he  had  omitted  to  pay  into  the  co-partnership  or  to  enter  in  its 
books.  It  was  further  provided  that  Major  should  convey  to  plaintiff 
all  his  interest  in  the  co-partnership,  its  stock  and  effects.  This  con- 
veyance was  made,  and  defendant,  as  apart  of  the  arrangement,  entered 
into  a  bond  to  plaintiff,  in  the  sum  of  £100,  of  which  the  condition  was 
that  Major  should  make  the  payments,  and  perform  the  obligations,  &c, 
in  the  agreement,  &c.,  provided.  It  having  been  ascertained  that  a 
number  of  persons  who  appeared  to  be  indebted  to  the  firm,  had  paid 
the  debts  due  by  them  to  Major,  in  money,  which  moneys  were  paid  to 
him  in  the  place  of  business  of  the  firm,  and  that  others  had  settled 
debts  due  the  firm,  by  offsetting  against  them,  claims  against  Major 
personally,  and  defendant  having  been  called  upon  under  his  bond,  for 
payment  of  the  amounts, — 

Held,  that,  to  the  extent  of  moneys  actually  paid  to  Major  in  the    ' 
store  of  tlie  firm,  it  might  fairly  be  presumed  that  such  moneys  were 
paid  into  the  till,  and  not  retained  and  applied  by  Major  to  his  own  use, 
and  that,  for  such  moneys,  a  jury  might  well  hesitate  to  make  defendant 
responsible. 

Beckwith  v.  Lordly 72 


INDEX. 


COSTS,   SECURITY  FOR, 

1.  Ad  order  for  security  for  costs  having^  been  obtained,  in  eonseonenee 
of  plaintiff  having  left  the  Province,  the  plaintiff,  a  seaman,  applied  to 
have  the  same  rescinded,  on  the  ground  that  he  intended  to  make  onlf 
short  voyages  oat  of  the  port  of  Halifax  without  an.r  intention  of 
remaining  |>ermanentlv  awajr.  He  was  a  native  of  Newfoondland  and 
had  been  sailing  in  British  ships.  Application  refused  as  this  was  not 
the  domicile  of  plaintiff,  and  as  he  might  at  anj  time  in  making  such 
Toyages  chan$:e  his  intention  and  not  return. 

Harriton  v.  Hilton S3 

2.  Defendants  application  for  securitj  for  costs  refused,  the  grounds 
alleged  in  their  affidavit  being  positivdy  denied  by  plaintiffii  affidavit. 

The  AthoU  Lodge  Y,  Williamson,  et  <d 171 

COUNTY  TREASURER,  office  of. 

See  SuRBTiSB,  liability  of. 

COURT,   COMPBTENCT  OF. 

Plaintiff,  a  barrister  of  the  Supreme  Court,  having  committed  a  con« 
tempt  of  Court,  was,  by  the  act  of  the  whole  Court,  suspended  from 
practice.  Plaintiff  thereupon  brought  an  action  against  the  Chief 
Justice,  alleging  in  his  declaration  that  the  acts  therein  complained  of 
were  acts  alone  of  the  defendant,  in  which  the  mst  of  the  Court  were 
not  implicated.  Defendant  pleaded  that  plaintiff's  suspension  was  the 
act  of  the  whole  Court,  but  plaintiff  contended  at  the  argument  on  the 
rule  to  show  cause  why  certain  of  defendant's  pleas  should  not  be 
amended,  that  his  complaint  was  limited  to  a  charge  against  the 
defendant  for  having  maliciously  and  without  probable  cause  instituted 
the  proceedings  which  led  to  his  suspension.  Defendant  having  denied 
that  he  individnallv  originated  the  proceedings. 

Held,  that  as  this  denial  brought  the  rest  of  the  Court  directly  into 
the  contention,  none  of  the  Judges  then  sitting  on  the  Bench  could 
Judicially  act  in  or  take  any  cognizance  of  the  cause,  even  with  the 
consent  of  the  parties  thereto. 
WcUlacey.  Young 173 


— — ,   EQUITABLE  P0WKB8   OF. 

See  CoHDiTiOKAL  Detisk. 

DEED,   CONSTRUCTION  OF. 

See  CONSTBUOTION. 

DEMURRER. 

See  Practice. 

DEVISE. 

See  Conditional  Devise — ^Lands. 

EJECTMENT. 

In  an  action  of  ejectment  defendants  relied  for  their  title  upon  an 
alleged  parol  transfer  of  the  property  to  the  husband  of  E.  D.,  one  of 
the  defendants,  and  a  confirmation  ef  that  transfer,  also  by  parol,  to  the 
said  £.  D.,  at  the  death  of  her  husband,  about  thirty-five  years  before 
action  brought.  But  the  evidence  on  the  part  of  the  plaintiff  went  to 
show  that  the  husband  of  £.  D.  entered  into  possession  of  the  property 
as  servant  to  plaintiff,  that  it  was  the  custom  of  plaintiff  to  provide 
houses  for  some  of  his  servants,  and  that  at  TarieuB  times  subeequenfi 
plaintiff  had  exercised  acts  of  ownership  thereon. 


Beld,  tbat  tlie  jnvy  hanDg  found  for  the  |»UintifF,  tlieir  rerdieC  could 
not  be  distarbed. 

The  Judge  in  hii  charge  directed  the  joir  to  find  for  plaintiff,  and 
ftlio  requested  them  to  find  whether  plaintiff  had  verbally  transferred 
the  property,  as  stated  by  defendants. 

Held,  that  no  objection  conld  be  taken  to  his  charge. 

CMns  y,  Zhhertif 164 

See  Admirxbtbatoe. 

ESTOPPEL. 

See  CoKYJiXTiovAi.  Limb. 

EVIDENCE,  IMPROPER  RECEPTIOK  OP. 

Plaintiff  sold  a  mare  to  defendant  for  the  snro  of  $140,  in  part  payment 
of  which  lie  accepted  an  order,  drawn  by  defendant  on  Albert  Graves, 
for  $80.  To  an  action  by  plaintiff  on  the  original  canse  of  action, 
defendant  pleaded,  among  other  pleas,  "  non-presentment  for  payment, 
DO  notice  of  dishonor,  and  effects  in  the  hands  of  Graves,  to  the  amount 
of  the  bill,  at  the  time  it  became  due."  The  issues  thus  raised  were  not 
put  to  the  jury,  their  attention  being  directed  to  issues  on  the  count  for 
the  originiu  cause  of  action,  and  to  conflicting  statements  of  the  parties 
as  to  the  terms  or  conditions  on  which  the  order  was  received  by  plain- 
tiff. The  evidence  of  plaintiff,  for  whom  the  jury  fonnd,  was:  "  The 
order  was  not  taken  as  a  payment.  I  said  Td  take  it,  and  try  and  get 
it ;  if  so,  well  and  good  ;  if  not,  I  must  have  my  money." 

Held,  that  the  effect  of  this  evidence  being  to  vary  the  note,  and  con- 
trol its  legal  operation,  it  was  improperly  received,  and  that  the  rule 
for  a  new  trial  should,  therefore,  be  made  absolute. 

Per  WiLKiNS,  J.,  diseentiente. — It  having  been  fonnd  by  the  jury  that 
plaintiff  did  not  accept  the  order  on  Graves  in  payment  of  his  demand, 
nis  remedy  on  the  contract  was  not  suspended  or  affected  by  his  taking 
the  bill. 
InglUy.AUen 101 

EXECUTION,  IRREGULAR. 

An  execution  was  issued  by  two  magistrates  on  a  judgment  after  the 
amount  sued  for  had  been  paid  to  the  judgment  creditor,  and  subsequent 
to  the  death  of  the  creditor. 

ffeldf  that  notwithstanding  these  facts,  the  constables  to  whom  the 
execution  was  directed  were  justified  in  levying  and  selling  thereunder. 

A  mere  notice  from  anybody  of  an  alleged  defect  in  an  execution  is 
not  suflBcient  to  arrest  a  sale  by  the  constable. 
McPhail  r.  McKinnmi  et  al 168 

FEE  SIMPLE 

See  Lakds. 

FOREIGN  LAW,  proof  op. 

See  BlOAMT—WlTNBSS. 

INDICTMENT,  application  to  quasS  an. 

An  application  to  the  Court  on  the  part  of  a  defendant  to  quash  an 
indictment  will  be  refused,  nnlen  the  defect  is  dear  and  obvious.  The 
defendant,  by  pleading  to  the  indictment,  will  exclude  himself  from 
having  his  application  entertained.  Where  the  defendant  has  had  an 
opportunity  to  move  to  quash  the  indictment  when  the  canse  was  called 
for  trial,  and  before  the  jury  was  sworn,  but  has  neglected  to  avail 
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faimRelf  of  it,  he  is  put  in  no  better  position,  as  respects  his  application, 

bj  the  jury  failing  to  agree  on  a  verdict,  and  being  discharged  in  con- 

seqaence.' 

The  Queeny.  Wallaee 382 

See  JcDoatENT.  arrest  of. 

INTEREST,  GLAiK  TO  endorsed  on  note. 

A  special  indorsement  on  a  writ  claiming  interest,  on  a  snra  named, 
from  the  date  of  the  writ  until  judgment,  gives  a  plaintiff  no  right  to 
interest  in  cases  where  be  is  not  otherwise  entitled  to  it. 

Where  a  demand  is  made  in  writing,  under  the  Interest  Act,  (Herised 
Statutes,  drd  series,  chapter  82,  section  4,)  giving  notice  to  the  debtor 
that  interest  will  be  claimed,  it  is  still  in  the  option  of  the  jurj,  or  of 
the  Court,  where  there  is  no  jury,  to  allow  or  reject  the  interest  as  tbej 
shall  think  fit. 
Norria  v.  Taylor 491 

INTESTACY,  time  from  which  it  is  to  be  computed. 

See  TiXB,  compntation  of 
Hartihoine  ▼.  Wtlkitu  et  al 128 

IRREGULARITY. 

See   Affidatit,   Amendmbnt,   Execution,   Indictment,  Pbacticb, 

Waiyek. 

JUDGE,    CHARGE  OF. 

See  Ejectment. 
JUDGMENT,  ERRONEOUS. 

If  a  judgment  be  erroneous  that  circumstance  wiU  afford  no  answer 
to  an  action  of  debt  upon  it.    The  only  course  for  the  defendant  is  to 
reverse  it  by  a  writ  of  error. 
Lawrence  ▼.  McDonald • ••••  413 


APPLICATION   TO   SET  ASIDE. 


An  application  to  set  aside  a  judgment,  on  the  ground  that*  it  was 
entered  against  good  faith,  and  contrary  to  an  understanding  between 
the  attorneys  of  the  parties,  must  be  made  within  a  reasonable  time. 
Where  such  an  application  was  made  nearly  eight  months  after  the 
signing  of  the  judgment,  the  Court  refused  to'entertain  it. 
McCurdy  v,  Murdoch 409 


ARREST  OF. 


A  motion  in  arrest  of  judgment  may  be  made  for  any  substantial 
defect  which  appears  upon  the  face  of  the  record.  If  the  objection  be 
valid,  the  whole  proceedings  will  be  set  aside,  but  the  party  may  be 
indicted  aeain. 

^  An  indictment  is  clearly  bad  where  two  offences  are  charged  in  a 
single  count. 

Where  the  names  of  third  persons  cannot  be  ascertained,  it  is  sufficient 
to  state,  "  a  certain  person  or  persons  to  the  jurors  aforesaid  unknown.'' 
The  Queen  v.Dlaekie 3M 


OFFENCE  TO  BE  PROVED  BEFORE. 


Plaintiff,  an  inspector  of  River  Fisheries,  brought  an  action  for  » 
penalty  against  defendant,  and  the  latter  not  appearing,  entered  up 
judgment  against  him  for  $40,  the  full  amount  of  tne  penalty  prescribed 
for  the  offence. 
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Held,  that  before  doing  so,  the  plainttfiF  should  have  gtren  loroe  proof 
of  the  offence  before  a  Judge  of  the  Coart,  who  would  then  decide,  and 
direct  what  penalty  should  be  imposed. 
Mason  r. Makar. 314 


REVIVOB  OF. 


Matter  of  defence  cannot  be  pleaded  to  an  action  to  reriye  a  judgment 
which  existed  anterior  to  the  recovery  of  the  judgment. 
Lawrence  v.  McDonald 413 

See  Fbacticb  motion  to  set  aside  writ  for  irregularity. 


RIGHT  TO  SET  OFF. 


Plaintiff  obtained  judgment  in  an  action  of  trover  against  the  defend* 
ant,  defendant  having,  at  the  time,  and  in  the  same  Court,  two  judg- 
ments against  the  plaintiff  outstanding  and  nnsatisfied.  Defendant 
obtained  a  rule  ni'tt,  calling  on  plaintiff  to  show  cause  why  one  of 
defendant's  judgments  should  not  I>e  offiaet  against  that  obtained  by 
plaintiff.    On  argument  the  rule  was  made  absolute. 

The  right  of  setting  off  one  judgment  against  another  is  not  a  legal 
right,  but  is  given  by  the  equitable  jurisdiction  of  the  Court  with  refer- 
ence to  the  circumstances  ef  the  case.  The  cases  where  a  rnle  has  been 
refused  are  cases  where  there  has  been  an  absolute  judgment  on  one 
ride  bnt  not  on  the  other,  but  a  judgment  depending  upon  a  contingency. 
McDonald  v.  LauAtnce • 411 

JUSTICES  OF  THE  PEACE. 

Plaintiff  instituted  an  action  under  section  23,  ci^.  147,  Ransed 
Statutes  J  (3rd  Series,)  before  two  Justices  of  the  Peace  against  defendant 
for  an  assault,  and  tne  Justices,  on  hearing  the  evidence,  dismissed  his 
complaint,  either  deeming  the  offence  not  proved,  or  so  trifling  as  not 
to  merit  punishment.  Phiintiff  thereupon  appealed  to  the  Supreme 
Conrt,  and  the  Judge  presiding  at  Annapolis  dismissed  his  appeal,  but 
gave  him  a  rule  nisi  to  bring  the  case  for  argument  before  tne  whole 
Court. 

Held,  that  in  a  case  of  this  nature  plaintiff  was  not  entitled  to  appeal 
from  the  decision  of  the  Justices  of  the  Peace. 

Construction  of  Section  8  of  chapter  1  Revised  Statutes,  (3rd  Series.) 
Chesleif  V.  Grassie •  191 

LANDS,  DsviSK  OF. 

A  mere  devise  of  lands,  previous  to  the  enactment  of  sec.  23,  c.  81, 
Revised  Statutes,  {3rd  Series),  was  insufficient  to  pass  a  fee  simple,  bnt 
if  the  testator,  ih  making  the  devise,  at  the  same  time  imposed  a  charge 
upon  the  devisee,  then  the  fee  would  pass. 

J.  C,  by  his  will,  directed  that  the  lot  of  land  upon  which  he  resided, 
should  be  equally  divided  between  his  two  sons,  as  they  might  think 
right  or  expedient. 

Held,  that  this  devise  did  not  of  itself  give  them  the  fee  simple. 

Bnt  the  testator  directed  in  another  clause  of  the  will  that  his  son 
Archibald  should  assist  his  other  son  Roderick  in  building  a  house,  the 
assistance  being  specified  as  a  liability  for  one-half  the  expense. 

Held,  that  the  imposition  of  this  charge,  which  was  a  personal  one 
upon  the  devisee,  Archibald,  and  not  upon  the  lands,  enlarged  his  estate 
to  a  fee  simple. 
Chisholm  V.  Maedonnell 137 

LICENSE,   LIABIUTT   OF   PERSONS  AOTINO   UNDER. 

A  party  acting  under  a  license  must  conform  to  it,  and  if  the  act  done 
be  not  fully  covered  by  the  license,  the  party  committing  it  is  responsible. 
Dickie  v.  opanks,. . • 446 
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LIEN  ON  LAND,  burbbkder  op 

Defendaoti,  husband  and  wife,  purchased  from  plaintlfE  a  house  aod 
land,  and  a  larffe  portion  of  the  p nrchase  moneT  arising  from  funds  to 
which  the  wife  nad  been  entitled  in  her  own  right,  a  deM  was  executed 
bj  plaintiff  to  the  wife's  brothers,  in  trast  for  her,  and,  by  a  bond  of  the 
same  date,  both  husband  and  wife  bound  themselves  to  the  plaintiff  for 
the  payment  of  the  balance  unpaid  of  the  purchase  money.  A  further 
sum  was  afterwards  paid  on  account,  and  subsequently  plaintiff  recovered 
judgment  against  the  husband  for  the  balance  still  unpaid,  but  issued 
no  execution  thereon,  as  the  defendant  was  insolvent.  The  plaintiff  then 
sought  to  establish  his  lien  upon  the  land  for  wliat  was  still  due  of  the  pur> 
chase  money.  The  defendants  pleaded  that  it  was  fully  understood 
between  all  parties  at  the  time  of  the  execution  of  the  deea  that  plaintiif 
was  to  be  satisfied  with  the  bond  and  not  to  retain  his  equitable  lien,  and 
that  it  was  upon  this  express  understanding  that  the  wife  advanced  the 
money  out  of  her  private  estate.  The  jury  having  found  in  favour  of  the 
defendants  on  the  issues  thus  raised, 

Hdd,  that  the  plaintiff  must  be  considered  to  have  surrendered  hia 
Ilea,  and  that  the  verdict  for  defendants  should  be  confirmed. 

Brown  V.  Ckedeji  ttal ^ .  315 

MAGISTRATR 

506  SriPBVDIAST  MAGtSTRATB— JO8TIOB8  OF  THB  PbACS. 

ilALICIOUS  INJURY  TO  PROPERTY. 

Defendant  was  odnvicted  of  havinic,  in  a  secret  uid  clandestine  manner, 
cut  off  the  hair  from  the  manes  and  tails  of  two  horses,  the  property  of 
one  William  BaUam. 

Hdd,  that  the  offence  was  covered  by  section  22  of  chapter  169,  R.  S., 
9rd  Series,  under  which  defendant  was  indicted. 

Also,  that  the  offence  having  been  committed  wrongfully,  and  inten- 
tionally, without  just  cause  or  excuse,  and  with  full  knowledge  as  to  the 
ownership  of  the  property,  malice  might  be  fairly  inferred. 

The  Queen  y.  Smith 29 

MASTER  OF  VESSEL,  authority  of. 

See  S&AMA2T,  Medical  attendance  for— Correction  of. 

MINE  OWNERS,  liability  for  injury  to  employees. 

See  NsoLXQBircB. 

MISDIRECTION. 

A  misstatement  of  a  legal  proposition  is  not  a  mis^rection  unless  it 
touches  the  very  point  of  the  case,  going  directly  to  the  point  which 
the  jury  have  to  aetermine,  limiting  and  directing  their  verdict. 

Peters  v.  Silver 75 

NEGLIGENCE 

Owners  of  mines  ace  not  liable  for  an  imury  to  a  wockmau  in  their 
employ  caused  by  the  negligence  of  their  foreman  or  superintendent,  if 
they  have  selected  proper  and  competent  persons  penonally  to  superia- 
tend  and  direct  the  work,  and  have  furnished  them  with  adequate 
materials  and  resources  for  the  work.  The  negligence  of  the  persone 
BO  selected  is  not  the  negligence  of  the  master.  (See  juds:ment  Lord 
Chancellor  Cai'ms,  Wilson  v.  Henry  tt  al,,  19  L.  T.  Beps.,  N.  S.,  p.  33.) 
It  is  not  indispensable,  though  proper,  in  such  case,  toat  the  defendaut 
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shonld  plead  that  the  neglieence  was  the  negligence  of  a  fellow  aenrant 
of  the  plaintiff.     (See  Searle  y.  Lindtay,  11  C.  B.,  N.  8.,  429.) 

The  partj  asserting  the  negligence  mnst  prove  it,  and  the  negligence 
of  a  servant  in  such  a  case  is  not  the  negligence  of  the  master. 
Campbell  v.  General  Mining  Auodation 415 

See  Pbomissort  Notb. 

NEW  TRIAL. 

See  Practicx— PaoMzsaoRT  Note. 

NOTICE. 

See  Patmbvt  aptbr  Noticb. 

PAYMENT  AFTER  NOTICK 

The  defendant's  barque  eaoght  fire,  and  was  scnttled  and  sunk  along- 
side a  wharf  in  Halifax  harbor.  She  was  raised  by  the  Colembia  Coast 
Wrecking  Company,  and  sold  t#  one  G.  Wilson,  at  public  auction,  oa 
December  22nd,  1865,  for  the  sum  of  £652  10s.,  he  paying  a  deposit  of 
£56,  and  retaining  the  balanoe.  On  the  16th  of  January,  1866,  Wilson 
received  a  bill  of  sale  of  the  barqne,  hut  did  not  register  it  until  the 
25th  of  May.  On  the  14th  of  March  previous,  the  pbintiff  commenced 
proceedings  against  defendant,  as  an  absent  or  absconding  debtor,  under 
which  the  bfirque  was  attached,  and,  oa  th»  19th  of  the  same  month, 
Wilson  was  served  with  a  summons,  as  defendant's  agent,  in  order  to 
bind  the  balance  still  remaining  in  his  hands. 

Subsequent  to  the  service  upon  liim  of  the  summons,  Wilson,  out  of 
the  funds  in  his  hands,  paid  to  the  agents  of  the  Wrecking  Company 
the  sum  of  $833.67,  for  their  demand  for  salvage  services. 

Held,  inter  alia,  that  having  done  so  with  notice  of  plaintiff's  Interest 
in  the  fund,  and  without  enabling  him  to  contest  the  Company's  claim, 
in  whole  or  in  part,  he  must  be  resided  as  having  made  the  payment 
of  his  own  wrong,  and  that  plaintiff's  right  to  the  fund  could  not  be 
preiudiced  thereby. 
Oxley  V.  Speancater, .... 144 


APPROPRIATION   OF. 


A  cre^t<H'  has  a  reasonable  time  to  decide  to  the  credit  of  which  of 
two  accounts  he  will  place  a  siun  of  money  that  has  been  paid  him  with- 
out application  of  it  by  his  debtor.  An  instant  decision  is  not  required; 
and  where  neither  party  has  made  an  appropriation  the  Court  may 
exercise  the  power  to  do  so. 
McKauie  w.  Gordon • 163 

See  pROMissoBT  Notb. 


■     ■  ,   ACTHOaiTS    TO  REOEITS. 

See  Copabtbbbship,  dissolotion  of. 
PENALTY. 

See  JUDOMBNT. 

PLEADING  TO  AN  INDICTMENT,  kffhct  op. 

See  IXDICTMBKT. 

PLEADINGS- 

Plaintiff,  as  Collector  of  Colonial  Revenues  for  the  Port  of  Sydney, 
brought  an  action  against  defendant  for  the  penalty  incnned  nnder 
Revieed  SiatuUe  (3rd  series),  c  IS,  sec  9,  hj  a  violation  of  the  BeTenutt 
laws,  and  obtained  a  verdict. 

A  rule  msi,  in  aneet  of  indgment,  was  gtanted  to  defendant,  on  the 
following  groands :  Fir$t,  beouiae  it  waa  not  alleged  in  the  declwation 
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that  the  action  was  bronght  at  the  instance  of  the  Board  of  Rerenne ; 
Mecondltf,  because  the  particular  offence  alleged  to  have  been  committed 
was  not  specified  in  tne  writ  and  declaration. 

Held,  that  neither  objection  could  prevail.  The  statute  provided 
that  this  action,  though  brongiit  for  a  penalty,  should  be  prosecuted  in 
tlie  same  manner  in  all  respects  as  an  action  for  the  recovery  of  a  debt, 
and  the  defendant,  if  he  wished  to  take  advantage  of  the  first  ground, 
should  have  pleaded  it  as  a  matter  of  defence ;  while  the  second  ground 
of  objection,  though  unquestionably  fatal  if  this  were  a  criminal  prose- 
cution by  information  or  indictment,  was  of  no  avail  in  a  purely  civil 
action. 
Leonard  v.  CogiweU 121 


Setting  aside. 


1 .  Defendants  having  pleaded  that  although  plaintiffs  formerly  possessed 
a  corporate  existence  and  character,  they  had  lost  that  character  and 
existence  before  the  commencement  of  the  action,  plaintiffs  obtained  a 
rule  nisi  to  set  aside  these  pleas  as  being  un verified  pleas  in  ahodement^ 
and  iinproperly  pleaded,  but  the  Judge  at  Chambers  discharged  the 
rule.    From  this  order  the  plaintiffs  appe^ed. 

Hfld,  that  the  pleas  were  not  in  ahaieiMnt,  but  in  substance  and  effect 
pleas  in  bar. 
The  Athole  Lodge  v.  Williamson  et  al 171 

2.  Rules  to  set  aside  pleas  will  be  discharged,  and  the  matters  in  issue 
left  to  abide  a  trial  whenever,  from  the  pleas  filed  and  facts  disclosed  by 
the  affidavit,  it  is  not  perfectly  clear  that  no  legal  defence  exists.  On 
the  other  liand  pleas  will  be  set  aside  whenever  it  is  clear  that  in 
any  possible  view  of  uncontroverted  facts  brought  before  the  Court  by 
the  parties  the  plaintiff  would  be  entitled  to  a  verdict  if  the  case  went 
to  a  jury. 

Semlle,  costs  in  a  cause  cannot  be  added  to  the  amount  claimed,  for 
the  purpose  of  bringing  it  up  to  the  appeable  amount. 
Burns  et  al,  v.  Rickards 509 

3.  The  word  "false"  in  the  7lBt  section  of  the  Practice  Act  (Revised 
Statutes,  3rd  series,)  is  the  foundation  of  a  jurisdiction  exercised  by 
the  Court,  more  extended  than  any  authority  to  set  aside  pleas  claimed 
by  the  Superior  Courts  in  England-  But  the  Court  do  not  assert  or 
exercise  a  power  to  try  a  cause  thus  summarily,  or  decide  controverted 
facts. 

The  Court  have  a  right  to  reauire  an  explicit  explanation  of  facte 
necessarily  within  the  defendant  s  knowledge  on  the  pain  of  treating  hia 
plea  as  fraudulently  evasive  or  false.  Facts  not  so  within  his  knowledge 
may  be  stated  less  distinctly.  In  the  latter  case  it  may  be  proper  to 
admit  statements  of  information  and  belief  which  would  be  injuimissible 
to  substantiate  a  fact  before  a  jury,  the  province  of  the  Court  or  Judge 
being  not  to  establish  a  fact,  but  Ito  ascertain  whether  there  is  a  fact  to 
be  tried. 
Bank  of  Nova  Scolia  v.  Chipman  et  at 521 

PRACTICE. 

Affidavit. 

Amendment. 


See  Affidavit. 
See  Amendment. 


Bail,  sbttino  aside  obdbe  to  hold  to. 

Appeal  from  the  decision  of  a  Judge  at  Chambers,  discharging  a  rule 
to  set  aside  an  order  to  hold  to  bail,  and  to  deliver  up  the  bail-bond  to  be 
cancelled. 

The  grounds  of  appeal  vren  first,  that  plaintiff  had  no  cause  of  action 
against  defendant  when  the  arrest  took  place;   and  secondly,  that 
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Tlefeudant  did  not  centenplate  snch  an  absence  from  the  Province  as 
justified  the  arrest. 

Hcldy  tliat  defendaQt's  affidavits  did  not  clearly  estahliAh  the  fact  of 
plaintiff  having  no  cause  of  action  ;  and  were  further  defective  in  not 
t/eing  sufficiently  certain  as  to  when  his  return  to  the  Province  should 
take  place. 

Qmwre,  as  to  whether  our  Practice  Act  enables  the  defendant,  when 
arrested,  to  negative  under  affidavit  plaintiff's  cause  of  action. 
O'lMnnall  v.  Honeyman 161 

Bail;  scfficxewcy  of. 

Sufficient  bail  means  substantial  bail  either  accepted  by  the  opposite 

5iartv  or  prepared  to  justify. 
ioiJcwdl  v.  Ross 183 

Ca«b,  conduct  of. 

A  plaintiff  should  go  into  the  whole  of  his  case  in  the  first  instance. 
It  is  not  oompetent  to  him  to  relv  upon  a  prima  Jacie  case  in  the  first 
Instance,  and  then  support  it  by  further  evidence  in  reply.  It  is  in  the 
•discretion  of  the  Judge  whether  he  will  allow  the  plaintiff  to  give -evidence 
in  reply,  but  such  discretion  may  be  reversed  by  the  Conrt. 
Iftary  v.  Fowler  et  al, 495 

Dbmurrbr. 

Defendants  by  their  third  plea  to  plaintiff's  writ  and  declaratirvn,  said, 
**  that  before  the  issning  of  the  writ,  and  since  the  debt  alleged  in  the 
same  became  due,  plaintiff  caused  a  writ  to  be  issued  against  defendsinta 
for  his  claim,  and  had  already  recovered  judgment  therefor."  Plaintiff 
demurred  to  this  plea,  on  three  grounds :  because  it  did  not  allege  chat 
the  judgment  therein  mentioned  to  have  been  reco<vered  was  for  the  same 
cause  of  action ;  becanse  it  did  not  allege  that  the  judgment  was  still  in 
force ;  and  becan.<(e  it  did  not  allege  in  what  court  or  country  the  judg- 
ment was  recovered. 

Held,  that  the  demurrer  mu.<it  prevail. 

Semble,  that  according  to  the  Practice  J^,{il3LntLff  should  have  applied 
to  have  the  plea  amended,  rather  than  htive  demurred,  which  latter 
course  should  only  be  adopted  in  event  of  the  amendment  ordered  by  the 
Judge  not  bein^  made  within  the  time  prescribed. 
JIcTjonatd  ▼.  Aal'e  MaJ^r  GM  MLaiug  Co 206 

K«w  TsiAi.. 

Defendant  contracted  in  1853  to  purchase  several  lots  of  land,  and, 
as  being  part  of  one  of  these  lots,  took  possession  of  the  land  in  dispute, 
•erected  fences  on  «it  and  bnilt  a  house  in  which  he  resided  fur  several 
years.  At  an  early  period  he  pointed  out  to  Forl)es,  the  adjoining  pro* 
prietor,  the  line  by  which  he  claimed,  and  explained  the  reasons  and 
evidence  on  which  he  did  so.  After  defendant  had  continued  in  undis* 
tnrbed  possession  for  six  years,  Forbes  executed  a  deed  of  land,  embracing 
that  occupied  by  defendant,  to  plaintiff,  the  latter  being  cognizant  of  all 
the  facts.  Plaintiff  then  brought  ejectment.  On  the  trial  a  Question 
arose  whether  the  piece  of  land  of  which  Forbes  was  disseiHeu  passed 
under  his  deed,  and  the  presiding  Judge,  on  motion,  permitted  tlie  name 
of  Forbes  to  be  added,  as  a  co-plaintiff.  A  verdict  having  been  found 
for  plaintiffs,  a  rule  was  taken  out  to  set  it  aside,  and  for  a  new  trial,  on 
the  grounds  that  the  land  of  which  Forbes  was  disseised  could  not  pass 
under  his  deed,  that  the  amendment  at  the  trial  by  adding  the  name  of 
Forbes  as  a  plaintiff  Was  made  improperly,  and  on  other  grounds. 
There  having  been  conflicting  evidence  as  to  a  conventional  line,  and 
there  being  reason  to  believe  that  the  whole  case  might  be  more  thoroughly 
brought  out  on  a  second  trial ;  for  this  cause, 'as  well  as  the  other  prin« 
cibles  involved,  the  rule  for  a  new  trial  was  made  absolute. 
IVheelock  v.  Morrison 332 
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WSIT,  IRRS6ULABITT  OF. 

1.  The  directing  of  the  writ,  in  a  snit  before  a  Stipendiary  Magistrate 
for  Beaman's  wages,  to  any  of  the  constables  uf  the  County,' inst^d  of  to 
the  Sheriff  or  his  Deputy,  in  not  a  nullity,  but  a  mere  irregularity  which 
is  waived  by  appearance. 

Anderson  t.  Mason 1 

2.  Plaintiff  brought  an  action  against  defendant,  declaring  in  form  and 
substance  upon  a  judgment  obtained  by  plaintiff's  intestate,  and  duly 
recorded  about  twenty-three  years  previous.  Defendant  entered  an 
appearance  to  the  writ,  and  subsequent  thereto  plaintiff  obtained  an 
order  for  leave  to  amend  his  declaration  by  adding  to  the  second  count 
the  words,  "  and  also  for  execution  thereof."  Defendant  then  applied 
to  set  aside  for  irregularity  the  writ  and  proceedings,  on  the  grounds, 
Jirstt  that  the  judgment  sought  to  be  recovered,  being  more  than  twenty 
years  old,  an  order  or  rule  authorizing  the  issue  of  the  writ  should  have 
been  obtaiued  before  it  was  issued  ;  second,  that  the  writ  was  not  in  the 
form  prescribed  by  law ;  third,  that  the  whole  proceedings  were  not  in 
accordance  with  the  provisions  of  the  Revised  Statutes  relating  thereto. 

Ileid,  that  although  the  writ  was  not  either  in  its  direction  or  its  form 
framed  in  accordance  with  the  statutory  provisions,  vet  regarding  the 
spirit  of  the  Act,  and  the  circumstances  of  the  case,  the  defendant  was 
as  fully  apprized  of  the  plaintiff's  purpose  as  he  would  have  been  if  the 
form  prescribed  had  been  exactly  adopted,  and  the  rule  to  set  aside  the 
proceedings  was  therefore  discharged. 
Crane,  Aatnr.  v.  Jacobs 187 

Vbnue,  change  op. 

1 .  The  changing  of  the  venue  in  a  cause  depends  merely  on  the  balance 
of  convenience  as  regards  the  trial. 

JIarris  v.  Fader 3 

2.  Where  one  of  the  plaintiffs  described  himself  in  the  writ  as  "  Charles 
A.  De Wolfe,"  and  m  an  affidavit  made  in  the  cause  was  entitled 
"  Charies  Aubrey  DeWolf  " 

Ileldf  that  it  could  not  be  read. 

Where  an  order  has  been  made  by  a  Judge  at  Chamben  to  change 
the  venue  in  a  cause  on  an  afhdavit  showing  special  grounds  for  it,  the 
Court  will  not  interfere  to  set  it  aside,  or  bring  back  the  venue,  unless 
it  is  man i lent  that  the  Judge  who  made  the  order  has  acted  on  a  mis- 
conception of  the  facts,  or  that  it  is  otherwise  erroneous. 

Defendants  applied  to  have  the  venue  changed  from  Halifax  to 
Windsor,  stating  in  their  affidavits  that  the  cause  of  action  arose  in  the 
county  of  Hants,  that  it  would  be  much  more  convenient,  and  less 
expensive,  to  try  the  cause  at  Windsor,  and  that  it  would  be  more  con- 
venient fur  the  plaintiff  to  attend  the  trial  at  Windsor  than  at  Halifax* 
These  statements  bviug  unanswered  by  plaintiff.  * 

Held,  that  the  Judge  exercised  a  sound  discretion  in  granting  the 
order  to  change  the  venue. 
DeWolfeetiu,\,  Niel  et  al 179 

3.  Defendant  moved  for  a  rule  to  change  the  venue  in  a  case  from 
Halifax  to  King's.  His  statements  were  precise,  and  shewed  that  a 
largo  amount  of  money  and  time  would  be  saved  by  the  change  Against 
this  the  plaintiff  offered  nothinc  specific,  except  that  the  cauM  of  action 
arose  in  Halifax.    The  rule  was  made  absolute,  but  without  co&ts. 

Forsyth  V.  Forsyth • •  494 

PROMISSORY  NOTK 

1.  A  purely  moral  obligation  does  not  constitute  snffident  consideration 
for  a  promissory  note. 

The  note  in  suit  had  been  given  by  defendant's  father  to  plaintiff  ont 
of  affection  and  regard  for  plaintiff's  mother.    Defendant  pleaded  thai 
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the  note  was  obtained  bj  fraud  ;  that  at  the  time  it  was  made  his  father 
was  in  a  state  of  mental  imbecility^,  and  that  there  was  no  good  or 
valaable  consideration.  On  the  trial  the  defence  of  want  of  considera- 
tion was  not  urged,  and  the  jnry  fonnd  for  plaintiff  on  the  other  two 
issues. 

Heldf  that  there  roust  be  a  new  trial  confining  the  inquirj  thereat  to 
the  question  of  consideration. 

Baker  v.  Read,  Admr 199 

2.  Action  on  a  proroissorr  note.  Defence,  no  consideration.  W.  &  McC. 
obtained  ajudgrnent  against  S.,  and  under  theirs  and  a  previous  execution 
the  Sheriff  in  February,  1859,  levied  on  the  goods  of  S.,  and  sold  them 
at  a  great  sacrifice.  After  satisfying  the  prior  execution  there  remained 
in  the  Sheriff's  hands  a  balance  of  £60,  which  he  did  not  pay  over  to 
W.  &  McC,  and  it  appeared  that  they  never  took  any  steps  to  compel 
him  to  do  so.  S.  on  several  occasions  attempted  to  get  an  account  from 
the  Sheriff,  but  failed.  S.  subsequently  made  several  payments  on 
account  of  the  judgment  debt.  In  September,  1864,  S.  was  arrested  at 
the  instance  of  W.  &  McC,  and  to  avoid  going  to  gaol  paid  a  sum  in 
cash  and  gave  two  notes,  one  of  which  was  the  one  sued  npA.  The 
defence  set  up  was  that  the  notes  were  without  consideration,  as  if  S. 
were  credited  with  the  balance  in  the  Sheriff's  hands,  the  judgment  debt 
would  be  more  than  paid. 

Held,  that  as  through  the  negligence  of  the  judgment  creditors  the 
remedy  against  the  Sneriff  had  been  lost,  they  and  not  the  debtor  must 
suffer  the  loss,  and  that  therefore  the  note  was  without  consideration. 

Celeman  r,  Dunlap  etal 216 

3.  Action  on  a  promissory  note.  Defence  that  the  consideration  for  the 
note  consisted  m  part  of  charges  for  intoxicating  liquors  sold  by  plain- 
tiff to  defendant*  in  quantities  less  than  one  gallon. 

Held,  that  under  the  provisions  of  the  Ticense  Act,  Revised  Statutes, 
(3rd  Series),  c.  19,  sec.  16,  the  note  was  void. 

The  effect  of  the  Act  being  to  render  such  sales  of  liquors  illegal. 

Held,  that  the  law  would  not  permit  payments  made  by  the  debtor  on 
account  to  be  appropriated  bv  (he  creuitor  to  charges  for  llauors  thus 
sold,  even  though  the  appropriation  were  made  with  the  debtor  s  consent. 

Smith  T.  McEachren 299 

RECORD,  FILING  OP. 

A  judgment  had  been  entered  up  on  verdict, — there  was  nothing  to 
show  that  a  record  had  been  filed  excepting  the  fact  that  an  execution 
had  been  issued.  More  than  thirty  years  afterwards  a  rule  nisi  was 
obtained  for  leave  to  file  a  record  tl^erein  nunc  pro  tunc,  in  order  that  it 
might  be  produced  as  evidence  in  a  pending  action  between  the  sons  of 
the  original  parties — the  title  to  land  being  in  question, — the  rule  was 
discharged  on  the  ground  of  the  application  being  made  too  late,  and  by 
a  party  in  another  suit. 

Reidy.  Smith 20 

REFERENCE,  order  for. 

Defendant  pleaded  and  paid  money  into  Court.  Plaintiff's  attorney 
took  the  money  out,  but  did  not  reply  until  after  thirty  years,  when  be 
applied  for  an  order  to  reply  and  for  a  reference.  It  having  appeared 
that  after  the  mone^  was  paid  in,  negotiations  for  a  reference  haul  taken 
place,  and  the  plamtiffs'  attorney  having  sworn  that  he  acted  on  the 
Delief  that  the  reference  was  agreed  to,  and  the  mode  of  settlement  by 
reference  being  an  appropriate  one,  the  order  was  made  absolute. 

Wjfldeetal.r.Tremaine 493 
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RULE  OF  COURT,  extension  op. 

PlaiDti fit  obtained  an  order  nisi  to  set  aside  defendant's  pleas,  and,, 
snbgeqaently,  an  order  absolute.  From  the  latter  order  defendant 
appealed  to'the  foil  Court,  who  directed  that  the  order  absolute  be  set 
aside,  and  that  the  order  nisi  be  sent  back  to,  and  be  reheard  before  a 
Judge  at  Chambers,  naming,  with  the  assent  of  the  Judge,  the  14th 
August  fer  such  hearing.  The  defendant's  attorney  attended  on  the  day 
fixed,  to  resist  the  application,  but  the  plaintiff's  attorney,  having  mis- 
taken the  day.  failed  to  appear.  The  Judge  not  being  sure  himself  that 
it  was  the  day  fixed  upon,  declined  to  proceed,  and  appointed  the  hearing 
to  be  held  on  the  2 1st  August.  The  hearing  was  further  adjourned  to 
the  22nd  August,  on  which  day  the  attorneys  of  both  parties  attended, 
and,  by  furtlier  postponements,  to  the  first  Tuesday  of  October,  when 
the  order  was  again  made  absolute.  The  defendant's  attorney  appealed 
from  this  order  on  the  ground  that  the  Judge,  sitting  alone,  and  acting 
upon  an  order  made  by  the  full  Court,  had  no  power  to  extend  the  time 
for  the  hearing  to  the  22nd  August,  or  to  mooify  the  rule  or  judgment 
of  the  Court  in  any  way. 

Held0haLt  the  Court,  in  naming  the  14th  Aogust  aa  the  day  for  the 
hearini;  of  the  matter,  did  not  intend  to  confine  the  hearing  to  that  day, 
or  to  deprive  the  Judge  of  the  power  to  extend  the  time  to  any  future 
day. 

Held,  also,  that  plaintiff  having  had  an  opportunity  of  proceeding  to 
trial  since  his  application  was  first  made,  of  which  he  haul  not  availed 
himself,  the  order  setting  aside  defendant's  pleas  must  be  set  aside. 

Townsend  v.  Pye 2J 

SEAMAN,   CORRECTION   OP  BT   MASTER. 

The  common  law  right  of  the  master  of  a  vessel  to  moderately  correct 
and  flog  a  seaman  is  not  taken  away  by  the  necessary  operation  of 
Imperial  Statutes. 

Defendant,  master  of  the  ship  PtcfMi,  of  Pictou,  N.  S.,  while  in  the 
Bay  of  Cardenas,  W.  I.,  being  aoout  to  leave  the  ship  for  a  time,  ordered 
an  anchor  watch  to  be  kept.  On  his  return,  at  night,  he  found  that  the 
order  was  disobeyed,  and  that  plaintiff,  to  whom  the  duty  had  been 
assigned,  was  asleep  below.  Plamtiff,  on  being  ordered  up,  used  insolent 
language  and  struck  defendant,  for  which  he  was  placed  in  irons. 
Plaintiff,  then,  renewing  the  use  of  insolent  and  threatening  language, 
and  soliciting  the  crew  to  interfere  on  his  behalf,  defendant  caused  him 
to  be  tied  up  and  flogged  with  a  piece  of  rope  until  be  became  quiet. 
Plaintiff  brought  an  action  for  damages,  and  the  jury  finding  for 
defendant,  on  a  motion  to  set  the  verdict  aside,  it  was 

Held,  WiLKiNS,  J.,  dissenting,  that  the  facts  having  been  fairly  pat 
to  the  jury,  their  verdict  must  stand. 

DoDD,  J.,  dubitante» 

Gordon  v.  Gordon € 


Medical  attendance  for. 


The  defendant's  vessel,  the  Glengarry,  left  Liverpool,  6.  B.,  with  a 
full  crew,  bound  for  Miramichi,  N.  B.  After  she  had  been  some  hours 
at  sea  a  stowaway,  known  on  board  by  the  name  of  Stems,  appeared  on 
deck.  As  he  could  not  be  put  on  shore  he  was  permitted  by  tne  master 
to  sign  the  ship's  articles,  at  nemiufd  wages,  alter  which  he  performed 
the  duties  of  a  seaman  until  severely  injured  by  a  fall  from  a  yard  of  the 
ship.  In  the  coarse  of  her  voyage  the  vessel  put  into  Sydney  Bar,  and 
Sterns,  who  was  then  suffering  from  disease  resulting  from  his  injnries 
and  want  of  proper  attendance,  was  brought  by  the  master  to  the 

Elaintiff,  to  whom  the  master  represented  that  Stems  was  a  seaman  who 
ad  been  injured  in  the  discharge  of  his  duty,  and  pledged  the  credit  of 
the  owner  for  his  support  and  maintenance. 
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'  Eeldy  that  the  rontract  made  by  the  roaster  with  pTaiotiff  was  within 
the  scope  of  his  general  anthorit/  as  master  of  the  vessel,  and  binding 
npon  the  owner. 

Walsh  \.  McDonald 8T 

SERVANTS,    NEGLIGENCE   OF. 

See  Negligence. 

SET-OFF. 

jSed  Judgments,  right  of  setting  off. 

SHIPPING,    PURCHASE   OP   INTEREST   IN    BY   ALIEN. 

SSet  Alien. 

SPECIALTIES. 

The  word  "specialties"  in  chapter  19  R.  S.,  (3i<l  Series,)  section  16, 
does  not  ioclnde  judgment. 
Lawrence  v.  McDonald , • 413 

STIPENDIARY  MAGISTRATE. 

The  jnrisdiction  of  the  Stipendiary  Mairratrate  under  Eevised  Statntes, 
chapter  75.  is  concurrent  only  with  that  of  two  Justices  of  the  Peace 
and  not  exclusive. 

Anderaon  v.  Mason I 

SURETY,   LIABILITY  OP. 

1.  H.  L.  and  defendant  being  indebted  to  V.  in  the  sum  of  £2,200, 
defendant  gave  notes  for  his  share,  which  he  paid.  H.  L.  assumed  the 
payment  of  the  other  half,  and  assigned  to  V.  a  mortgage  of  a  property 
on  which  he  had  laid  out  between  £3000  and  £4000.  In  further  security, 
a  bond  dated  30th  June,  1844,  was  given  to  V.,  executed  by  H.  L.  and 
defendant  in  the  penal  sum  of  £2000.  H.  L.  died  in  1854,  no  payment 
having  been  made  either  of  principal  or  ipterest,  but  leaving  the  property 
given  as  security  in  good  order.  The  property  held  as  security  having 
been  reduced  in  value  to  £400  or  £500  in  consequence  of  a  fire,  and  an 
action  having  been  brought  against  the  surety  for  the  principal  sum, 
wtth  upwards  of  twenty-five  years'  interest. 

Held,  that "  notwithstanding  the  unexampled  and  inexplicable  delay," 
the  surety  was  not  discharged  from  payment  of  the  principal  sum. 

Quceref  as  to  the  claim  for  interest. 

SembU,  that  if  the  surety  had  requested  the  creditor  to  sue  and  had 
accompanied  his  request  with  an  offer  of  indemnity,  he  would  have  been 
released  in  the  event  of  the  creditor  forbearing  to  sue. 

Vass  v.  Letson 875 

2.  J.  A.  H.  was  appointed  Treasurer  for  the  County  of  Queens  on  the 
15th  of  March,  1862,  giving  a  bond  in  the  sum  of  $4000,  with  sureties, 
for  the  performance  of  the  duties  of  his  office.  He  continued  to  hold 
the  office  until  the  15th  of  March,  1868.  Having  failed  to  account  for 
and  pay  over  certain  moneys  received  by  him  as  such  Treasurer  after 
the  nrst  year  for  which  he  was  appointed  to  the  office,  an  action  was 
brought  on  the  bond. 

Held,  that  the  office  of  County  Treasurer,  under  Revised  Statutes, 
(3rd  Series,)  chapter  45,  section  1,  being  an  annual  office,  the  bond  made 
by  J.  A.  H.  and  the  other  defendants,  as  his  sureties,  did  not  extend 
beyond  the  first  year  he  held  that  office,  and,  as  there  was  nothing  to 
shew  that  there  was  any  defalcation  during  that  year,  there  must  be 
judgment  for  the  defendants. 

A ttonte^' General  r.  Hemmeon • 48ft 
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TIME,  COMPUTATION   OP. 

For  the  purpose  of  distribation  among  the  next  of  kin,  intestacy  will 
be  computed  from  the  death  of  the  testator,  and  not  from  the  date  of  the 
events  which  produced  the  intestacy. 

J.  C.  hy  his  will  bequeathed  to  his  natural  daughter,  Mrs.  B..  a  certain 
fund,  and  in  the  event  of  her  death  without  lawful  issue,  it  was  to  be 
divided  among  his  nieces  in  equal  proportions.  Mrs.  B.  had  children, 
but  she  and  thev  perished  at  sea  in  the  same  ship,  the  circumstances  of 
the  calamity  being  utterly  unknown.  There  being  no  presumption  of 
law  that  the  mother  survived  the  children,  the  nieces  could  not  take 
under  the  will,  and  the  fund  consequently  went  to  J.  C/s  next  of  kin. 

The  question  was  as  to  the  division  of  this  fund  among  the  next  of  kin 
J.  C.  had  a  brother  and  a  sister  who  pre-deceased  him,  and  a  sister, 
Mrs.  W.,  who  survived  him,  but  died  before  the  occurrence  of  the 
catastrophe  in  which  Mrs.  B.  and  her  children  perished,  leaving  two 
daughters,  whose  children  now  claimed  to  share  in  the  fund.  If  J.  C/s 
intestacy  was  to  be  computed  from  the  time  of  Mrs.  B.'s  death  they 
would  be  excluded  as  being  collaterals  too  remote ;  if  from  the  time  of 
his  own  death  they  would  he  entitled  to  one-third  of  the  fund,  t.  e.,  their 
mother's  share. 

Htld,  that  the  intestacy  must  be  computed  from  the  time  of  J.  C's 
death,  and  therefore  that  they  were  entitled. 

Hartshorne  et  al.  v.  Wilkiru  et  al 128 


TITLE  TO  DYKE  LANDS,  acquisition  and  transfer  op. 

Defendant,  and  three  others,  proprietors  of  dyke  lands  in  Onslow, 
agreed  to  build  a  breakwater  in  front  of  their  lands  for  the  purpose  of 
reclaiming  certain  land  covered  bv  navigable  water.  The  works  having 
been  destroyed  by  freshets,  defendant,  in  consideration  of  the  re-payment 
to  him  by  M.  of  the  money  expended  by  him,  agreed  to  transfer  to  M. 
his  interest  in  the  undertaking.  M.  having  assented  and  paid  the  amount 
stipulated,  operations  were  renewed  in  1851,  and,  shortly  after,  as  the 
result,  land  began  to  form.  In  1863  M.  conveyed  his  interest  in  the  new 
formation  to  plaintiff,  who,  with  the  others,  built  a  dyke  around  it,  and 
received  a  quarter  of  the  grass.  Defendant  allowed  the  plaintiff  and 
the  other  parties  to  expend  their  labor  in  making  the  property  valuable, 
without  objection,  for  eleven  years  after  the  agreement  made  with  M., 
when,  for  the  first  time,  he  claimed  an  interest  in  the  new  land  allotted 
to  M.  and  conveyed  by  him  to  the  plaintiff,  and  committed  the  trespass 
complained  of.  It  was  argued  on  behalf  of  defendant  that  the  action 
of  trespass  could  not  lie,  as  the  fee  was  still  in  him,  the  transfer  to  M. 
being  invalid,  as  having  been  made  by  parol,  and  there  being  no  con- 
veyance in  writing  as  required  by  the  Statute  of  Frauds. 

Held,  that  defendant,  when  he  entered  into  the  agreement  with  his 
partners  to  make  the  breakwater,  and  commenced  the  work,  made  him- 
self liable  to  an  indictment  for  a  nuisance  for  obstructing  navigable 
waters,  and,  consequently,  could  neither  acquire  title  himself  to  the  new 
land  nor  transfer  any  to  M.,  but  that  plaintiff  having,  been  in  possession 
when  the  trespasses  were  committed,  was  entitled  to  a  veraict,  with 
nominal  damages. 

Makon  V.  McCully 323 

Sm  Admikistrator,  purchase  by. 

TRESPASS. 

Plaintiff  was  the  lessee  of  K.,  who  was  owner  of  a  piece  of  marsh  on 
the  Falmouth  side  of  the  Avon  Hiver  near  Windsor.  Defendant  was 
proprietor  of  a  piece  of  marsh  known  as  the  Oxbow,  on  the  opposite  or 
VViudsor  side.  About  the  year  1837  the  river  suddenly  changed  its 
course  by  nutking  a  breach  through  the  Oxbow,  carrying  it  away  with 
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the  exception  of  two  acres,  and  forming  a  new  channel  on  the  Windsor 
side.  In  conseqnence  of  this  chancre  a  mnd  flat  in  the  centre  of  the  river 
rapidly  filled  np  until  it  became  a  lar^^e  body  of  new  marsh.  The  land 
in  dispute,  a  portion  of  this  new  formation,  was  claimed  by  plaintiff  on 
the  ground  tnat  the  strip  of  marsh,  occupied  by  him  previous  to  the 
change,  was  bounded  by  a  certain  creek,  which  creek,  be  contended, 
should  still  be  considered,  in  all  its  windings  and  courses,  lengthened  as 
it  wa!>,  as  the  boundary  of  the  newly  created  marsh.  The  defendant 
claimed  the  land  as  an  accretion  to  the  remaining  portion  of  the  Oxbow, 
contending  that  he  was  entitled  to  the  accretiod  formed  to  the  middle  of 
the  river  as  it  ran  before  the  eruption  or  change  of  course  took  place. 

//f/(/,  plaintiff  having  failed  to  prove  possession,  that  no  sufficient  title 
was  shown  in  K.,  under  whom  he  claimed,  to  entitle  him  to  recover. 

Skey  V.  Mcfffjey 350 

See  Title. 
VERDICT,   6ETTIXG   ASIDE. 

1  At  the  trial  the  evidence  was  so  conflicting  as  to  have  justified  a  verdict 
either  way.  The  jury  having  found  for  the  plaintiff,  defendants  moved 
to  set  the  verdict  aside,  as  against  tiie  weight  of  evidence,  and  for  mis- 
direction. 

Held,  adopting  the  rule  in  ^feUh^  v.  Taylor,  that  where  there  is  no 
objection  to  a  verdict,  except  that  it  is  found,  in  the  opinion  of  the 
Court,  against  the  weight  of  evidem-e,  the  (?ourt  ought  to  exercise,  not 
merely  a  cautions,  but  a  strict  and  sure  judgment,  Defore  they  send  the 
cause  to  a  second  jury. 

A  Judge  has  a  right  to  express  an  opinion  to  a  jury  as  to  the  merits 
of  a  case. 

Peters  v.  Silver 75 

f 

2.  Where  the  jury  found  for  the  plaintiff  upon  all  the  issues  of  fact,  the 
Court  refused  to  disturb  the  verdict. 

Leonard  v.  Cog$tvell 121 

t  3.    A  verdict  was  brought  in  for  plaintiff  late  in  the  aftemoim  of  the  last 

I  day  of  the  Term.    Defendant  took  out  a  rule  under  the  Statute  to  set 

it  aside,  putting  in  bail  to  the  amount  fixed  by  the  Judge.  Plaintiff, 
I  objecting  to  the  hail,  served  defendant  with  a  notice  requiring  the  bail 

f  to  justify  that  same  evening.    This  not  being  attended  to,  the  Judge, 

on  the  day  following,  allowed  plaintiff  to  enter  up  iudgment.  Under 
^'  tliese  circumstances,  the  Court  graated  defendant  the  rule  for  setting 

the  verdict  aside. 

J  In  taking  out  rules  to  set  aside  verdicts,  the  bail  may  be  filed  without 

I  notice,  but  must  justify  when  they  enter  into  the  recognizance, — the 

^  justification  may  be  oral  before  the  Judge  or  Prothonotary,  and  when 

made  should  lie' noted  in  the  rccogi.Izance.  The  justification  may  be 
dispensed  with  by  the  opposite  par^y,  and  the  substitution  of  one  bail 
for  two  may  be  in  like  manner  ass<>iited  to,  and  no  notice  of  such  bail 
having  been  given  shall  be  required. 

Rockwell  V.  Ross 1 83 

4.  Where  there  is  evidence  on  which  the  jury  have  pa.4sed,  and  no  prin- 
ciple is  involved,  the  Court  is  not  di.o]><.>sed  to  grant  a  new  trial  in  matters 
of  minor  importance. 

Plaintiff  was  a  shareholder  in  defendant  company.  A  call  of  $3  per 
«hare  was  made,  which  plaintiff  refused  to  pay,  conteiiting  the  legality. 
Subsequently  he  sold  his  shares,  but  the  Company's  officers  womd  not 
make  the  transfer  until  the  call  wa.*«  paid.  Plaintiff  thereupon  brought 
an  action  against  the  Company.    The  jury  found  for  the  defendants. 

Iltldf  that  their  verdict  could  not  ))c  disturbed. 

White  v.  Yarmouth  Gas  Co 204 

See  Affiliation,  Contbact,  Ejsctmeht. 
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WAIVER. 


Objections  to  the  affidavit  to  hold  to  bail,  and  to  the  order  for  capias, 
are  waived  by  voluutarily  f:\v\ng  bail,  and  proceeding  to  plead,  and  can- 
not be  afterward:;  taken  advantage  of. 

DtWQlfetd.v,  Vineo 2€ 

Ste  ISUEO CLARITY. 

WARRANTY. 

Plaintiffs  were  the  C0n9ip:nees  for  sale  cif  a  carpfo  of  oats  constntinpr  of 
upwards  of  6000  bushels,  iin ported  from  New  York  by  parties  residing 
at  Coniwallis  The  oats  were  stowed  in  balk  on  board  a  vessel  lyin^r  at 
the  Market  Wharf.  Plaintiffs  had  enp:a&:ed  an  auctioneer  to  sell  the 
■cargo  at  auction,  and  a  sale  had  been  arlvertlzed.  Subsequent  to  thiSi 
one  uf  the  defendants  called  upon  plaintifts  and  made  some  general 
enquiries  in  regard  to  the  character  of  the  oats,  their  color  and  weight, 
and  finally  agreed  to  take  them  oft  plaintiffs'  hands.  There  was  no 
flale  by  sample,  and  no  stipulation  on  the  part  of  the  vendors,  whose 
conduct  was  fair  and  open,  that  the  oats  were  fit  for  any  particular 
purpose.  Defendants,  on  the  evening  before  the  appointed  day  of  sale, 
intervened  as  purchasers,  and  gave  the  auctioneer  instructions  under 
which  he  acted.  After  a  large  quantity  of  the  oats  (some  1500  bushels) 
had  been  disposed  of,  the  bsdance  remaining  in  the  vessel's  hold  were 
discovered  to  be  musty. 

To  an  action  for  the  unpaid  balance  of  the  purchase  money  defendants 
pleaded  substantially  that  the  contract  was  for  a  carj^o  of  merchantable 
oats,  being  in  the  hold  of  the  ves.«el  and  incapable  of  inspection.  .  A 
verdict  having  been  found  for  defendants, 

Ilddy  that  the  nature  of  the  transaction  precluded  the  idea  that  a 
merchantable  character  was  an  understood  condition  of  the  contract. 
Both  parties  had  equal  opportunities  of  inspecting  the  cargo,  and  the 
vendors  sold  and  the  buyers  bought  the  specific  visible  thing. 

The  rule  for  a  new  trial  was,  therefore,  made  absolute. 

FrcLser  et  al.  y.  Salter  et  at 424 

WITNESS. 

A  witness  must  stite  i^ome  ground,  professional  or  practical,  on  which 
his  knowledge  rests,  to  qualiry  him  to  speak  of  the  law  of  a  foreign 
State.  It  is  not  enouch  for  such  -a  witness  to  say  that  he  is  familiar  with 
the  foreign  law,  withoul  stating  the  ground  on  which  his  knowledge 
rests. 

Where  a  witness  has  resided  in  this  Province,  as  American  Consul, 
for  six  years,  during  which  time  certain  currency  laws  were  passed  in 
the  United  States,  of  which  his  only  knowledge  was  derived  from  having 
them  transmitted  to  him. 

Ht'ld,  that  thi4  was  not  a  sufficient  qualification,  in  the  absence  of  an 
assertion  that  his  official  duties  required  him  to  acquaint  himself  with 
the  currency  laws  of  his  country. 

McKenziev.  Gordon , , 153 

WORKMEN,  INJURIES  to. 

See  Negligkncb. 
WRIT,    DIRECTION    OP. 

See  Pbacticr,  Whit,  irregularity  of. 
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